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I.
INTRODUCTION


The parties, interests and constituents who participate in litigation are becoming more complex.  On major pieces of litigation, trial counsel are asked to manage and balance the demands of communications with not only their clients and in-house counsel, but primary and excess carriers and often counsel for excess carriers.  Often these communications seem problem-free.  Everyone is pulling together to protect the insured.  Sometimes, though, the interests of these different constituencies diverge.  When they do, counsel must be vigilant in assessing and apprising their clients about not only the substantive implications of these conflicts, but also about the implications these conflicts might have on confidential and privileged communications.

The challenges of maintaining confidential and privileged communications are not new.  They exist in the tripartite relationship where counsel must manage communications flowing between themselves, the primary insurer, and the insured.  Frequently, the primary insurer agrees to defend under a “reservation of rights” where its defense is conditional upon the primary insurer’s rights to disclaim coverage on certain specified grounds.  This reservation of rights “creates potential conflicts with respect to the defense: the insurer may offer mere token defense, the insurer may steer [the] result to [a] judgment under an uninsured theory of recovery, [and] the insurer may gain access to confidential or privileged information which it may later use to its advantage.”  Danny M. Howell, Defense Counsel and Coverage Implications of the Tripartite Relationship, Coverage, Vol. 13, No. 7, Nov/Dec 2003.

When the desires of the insured do not match the desires of the insurer, problems arise for the attorney seeking to serve the best interests of both.  See id.  There is a financial and practical reality that the defense counsel has been appointed by the insurer, and it is the insurer who will be assuming at least initial financial responsibility for representation by defense counsel.  See John P. Killacky, Expanding the Tripartite Relationship: Extending Evidentiary Privilege to Fourth-Party Legal Audits, 2000 U. Ill. L. Rev. 1339, 1354 (2000).  At the same time, defense counsel assumes an attorney-client relationship with the insured where counsel’s communications with the insured are protected by an attorney-client privilege.  Practitioners are familiar with the dilemmas the traditional tripartite relationship creates – for example, what can defense counsel report to the insured about facts he or she uncovers that might affect coverage.  See, e.g., Waste Mgmt., Inc. v. Int’l Surplus Lines Ins. Co., 579 N.E.2d 322 (Ill. 1991); Danny M. Howell, Defense Counsel and Coverage Implications of the Tripartite Relationship, Coverage, Vol. 13, No. 7, Nov/Dec 2003; see generally Nathan Andersen, Risky Business: Attorney Liability in Insurance Defense Litigation – A Review of the Arizona Supreme Court’s Decision in Paradigm Insurance Co. v. Langerman Law Offices, 2002 BYU L. Rev. 643, 662-64 (2002).

From the tripartite paradigm, a few themes emerge as useful guidelines in navigating the issues posed by more complex relationships.  First, counsel is best served by keeping in mind that his or her primary allegiance is to the insured.  While the case law is sometimes inconsistent, the trend is to hold that the lawyer owes a duty of loyalty primarily to the insured.  See Donald D. Rotunda, Professional Responsibility 74 (West Group 6th ed. 2002) (1984).  The lawyer must always remember that “general professional ideals impel the lawyer in the direction of protecting the interests of the insured.”  Charles W. Wolfram, Modern Legal Ethics § 8.4.1-2, at 428 (West 4th ed. 1996).  This obligation includes keeping the insured informed of all major developments and protecting privileged communications between the lawyer and insured.  See Model Rules of Prof’l Conduct R. 1.4.

More complex cases test how these principles apply.  These cases involve more players and divergent interests – clients and general counsel, multiple primary insurers and excess insurers and their representatives.  For example, an excess carrier might decline coverage, but seek further information to review their coverage decisions.  Alternatively, excess carriers may remain noncommittal about coverage but appoint their own (not the insured’s) counsel and request that the primary insurer or trial counsel keep him apprised of the litigation.  The excess carrier, primary carrier and the client might have different strategies on defenses or settlement.  This paper examines when and how such scenarios impact the attorney-client privilege and the nature and scope of communications amongst the different players in complex litigation.
II.
LEGAL AND PRACTICAL IMPLICATIONS OF SHARING INFORMATION WITH AN EXCESS CARRIER

Modern insurance disputes are no longer limited to coverage disputes between policyholders and primary insurers.  In recent years, more and more cases have featured disputes involving excess liability insurers.  See, e.g., Twin City Fire Ins. Co. v. Burke, 63 P.3d 282 (Ariz. 2003); AMHS Ins. Co. v. Mut. Ins. Co. of Arizona, 258 F.3d 1090 (9th Cir. 2001); St. Paul Ins. Co. of Bellaire, Texas v. AFIA Worldwide Ins. Co., 937 F.2d 274 (5th Cir. 1991); Michael F. Aylward, Scenes from the New Civil War: Selected Areas of Dispute between Primary and Excess Insurers.  This area of litigation is intriguing because the potential claims of excess insurers have forced primary insurers and the insured attorneys to consider the impact of providing access to confidential information to the excess carrier or its attorney.

Requests for information from excess carriers or their attorneys are fairly routine.  Companies receiving these requests often face extensive exposure and/or fees that will outstrip their primary coverage.  Loathe to do anything that might prompt a claim of lack of cooperation, the insured’s tendency is to provide the information.  The pressure to provide the details of the claims and trial counsel’s assessments of those claims mount on a practical level when the company seeks to have the excess carrier participate in settlements.  Excess carriers, not yet on the hook because a primary carrier is still defending the claim, reasonably want access to information that will help them assess not only the existence of coverage, but how the defense is being handled, what their exposure might be and whether they might want to participate in a settlement.

In short, there are all sorts of legitimate, practical and mutually beneficial reasons why an insured might want to share information with an excess carrier.  And such information is shared routinely.  Depending on the circumstances, such information sharing may or may not raise privilege or work product issues.


The issue of access to confidential and privileged information has been played out during insurance coverage disputes the in asbestos arena.  In Metro. Life Ins. Co. v. Aetna Cas. and Sur. Co., an insured brought an action against its excess insurers to recover the costs of settling asbestos tort cases after the excess insurers refused to defend the insured.  See Metro. Life Ins. Co. v. Aetna Cas. and Sur. Co., 730 A.2d 51 (Conn. 1999).  During the course of litigation, the excess insurers moved to compel production of certain withheld documents relating to the defense and settlement of the asbestos tort actions, including such things as defense counsel’s strategy in defending such claims, assessment of potential claims and defenses and the like.  Id. at 54.  The insured sought protection from this motion, claiming that the documents were protected by the attorney-client privilege.  Id.

In this context, it was clear that the excess insurer and the insured were adversarial.  The excess carrier had declined to contribute to defense costs at the outset.  Id. at 63-64.  No communications were shared between the insured and the excess carrier during the course of the litigation.  Rather, the excess carrier sought to break through the claim of privilege asserted by the insured to gain access to communications to which it was never privy.  Id. at 64-65.

In rejecting the excess insurer’s argument that the documents should be produced, the Supreme Court of Connecticut stated that “exceptions to the attorney-client privilege should be made only when the reason for disclosure outweighs the potential chilling of essential communications.” Id. at 60.  In an effort to overcome this principle, the excess insurers cited the “at issue” exception to the attorney-client privilege, which renders communications between the attorney and client non-privileged when a client relies upon the attorney’s advice as an element of a claim or defense.  Id. at 59-60.  However, the Court found that the insured had not pleaded reliance on any information or advice contained in its privileged documents.  Id.

Furthermore, the Court held that cooperation clauses requiring the insured to cooperate with excess liability insurers did not trump the attorney-client privilege.  Id. at 63.  The excess insurer had argued that the cooperation clause – common in most excess policies – required disclosure of the withheld documents.  The Connecticut Supreme Court quoted the language of a typical cooperation provision:
Assistance and Cooperation.  The [Insurance] Company shall not be called upon to assume charge of the settlement or defense of any claim made or suit brought or proceeding instituted against the Insured but the Company shall have the right and shall be given the opportunity to associate with the Insured or the Insured’s underlying insurers, or both, in the defense and control of any claim, suit or proceeding . . . where the claim or suit involves or appears reasonably likely to involve the Company, in which event the Insured and the Company shall co-operate in all things in the defense of such claim, suit or proceeding.  Id.

The Court then noted that the excess insurers had not associated with the insured in defense of the claims.  Id. at 63-64.  Rather they denied coverage or reserved their rights.  Id.  The Court held that the excess insurers could not eschew coverage and defense obligations on the one hand and require disclosure of confidential information on the other. Id.  In short, unless and until the excess carrier joined the team, it could not compel disclosure of the playbook.

While the Metro Life Ins. Co. case did not address the issue of work product protection, other cases have extended the privilege to work product when the insured maintained an adversarial relationship with the insurer. In Remington Arms Co. v. Liberty Mutual Ins. Co., the United States District Court for the District of Delaware held that a “cooperation clause” in the insurance policy and common interest exception to the attorney-client privilege did not warrant compelling discovery of work product or privileged communications because the defendant did not seek the documents to cooperate on underlying litigation.   See Remington Arms Co. v. Liberty Mutual Ins. Co.,142 F.R.D. 408,  (D. Del 1992).  But see EDO Corp. v. Newark Ins. Co., 145 F.R.D. 18 (D. Conn. 1992) (attorney-client privilege did not bar discovery of Plaintiff’s underlying claims file because Plaintiff had a duty to cooperate); Waste Mgmt., Inc. v. Int’l Surplus Lines Ins. Co., 579 N.E.2d 322 (Ill. 1991) (Insured’s duty to cooperate continues for as long as insured seeks to enforce its terms.  A fair reading of the terms of the contract renders any expectation of the attorney-client privilege, under these circumstances, unreasonable.).

The outcome of the  Metropolitan Life Insurance Co. case is not surprising.  However, the case illustrates the ongoing tensions between attorneys representing divergent interests in complex insurance cases.  Often times, this tension begins to play out long before the coverage dispute is formalized.  For example, an excess carrier will appoint special counsel at the beginning of a case to represent its own interests before committing to the defense of the insured.  In an effort to serve the excess carrier’s interests, counsel for the excess carrier will often request that the insured or primary carrier allow review of the underlying litigation files in assessing its obligations.  
At this point, the determination of the parties’ legal rights and responsibilities to one another may still be somewhat complicated and unclear.  Is the excess carrier on the team or not?  When a relationship between the insured and excess carrier is adversarial at the inception of a claim, no fiduciary relationship exists, no information sharing is likely and the attorney-client privilege will protect the insured’s attorney from disclosing privileged materials.  See generally Metro. Life Ins. Co. v. Aetna Cas. and Sur. Co., 730 A.2d 51 (Conn. 1999).  Any release of information made in this context to an obviously “adverse” insurer raises the spectre of potential waiver.  

On the other hand, when the insured’s counsel and excess carrier cooperate in a team effort to provide a joint defense for the insured, sharing of information is commonplace.  This makes practical sense because both parties have an incentive to share information in preparing the best possible defense.  Information sharing in this effort enjoys the protection of the attorney-client privilege and work product doctrine when the information is sought by third parties.  See, e.g., Heidebrink v. Moriwaki, 706 P.2d 212 (Wash. 1985) (extending protection of the attorney-client privilege and work product doctrine to private communications between insurers, insureds and their counsel and documents created in anticipation of litigation).  The attachment of the attorney client privilege in these situations is supported by case law which generally applies the privilege to communications between an insured and its liability insurer(s).  See generally John P. Ludington, Insured-Insurer Communications as Privileged, 55 A.L.R. 336 (2004).  Moreover, the work product doctrine extends protection to documents prepared by the insured’s defense in anticipation of litigation.  Hickman v. Taylor, 329 U.S. 495 (1947).
The most challenging scenario occurs when an excess carrier remains non-committal at the inception of a claim.  Often, an excess carrier will attempt to remain neutral or guarded, not committing to coverage, but not denying it either.  Sometimes, reservation of rights letters cloud the picture further.  The excess carrier is not adversarial.  Neither is it “on the team.”  In these circumstances, the excess carrier will request information from the insured in an effort to assess its rights and obligations to the insured.  Information sharing in this situation becomes dicey.  The excess insurer will cite to the cooperation clause in its policy to obtain access to information.  At the same time, the insured and trial counsel are providing information that might ultimately be used to support a denial of coverage.  They are providing privileged or confidential information to entities or their separate counsel, not knowing if the relationship is cooperative or adversarial.
The legal implications of this more ambiguous scenario require that trial counsel proceed with heightened caution.  Case law is sparse.  In particular, there is a question of whether an attorney-client privilege and work-product privilege are applicable to information which is shared between the insured’s counsel and excess carrier.  See Bovis Lend Lease, LMB, Inc. v. Seasons Contracting Corp., 2002 U.S. Dist. LEXIS 23322, at *25 (S.D.N.Y. Dec. 5, 2002) (“Merely because a communication is between an insurer and insured does not render it privileged.”); Aiena v. Olsen, 194 F.R.D. 134, 136 (S.D.N.Y. 2000) (“Federal courts have never recognized an insured-insurer privilege as such.”).  Third parties seeking to obtain this shared information will note that the excess carrier is not a committed member of the defense team (at least not as of yet) and has reserved its decision to participate until a later date.  See Lend Lease, LMB, Inc., 2002 U.S. Dist. LEXIS 23322, at *25 (“Here, the bottom line is that, at the time this letter was written, [the insurer] was not assisting in mounting a defense or asserting any third party claims.”).  As a result, third parties could argue that such information cannot be privileged because there is no attorney-client relationship between the excess carrier and the insured.  Id. at *26.  (“Under the circumstances, there does not appear to be a basis for deeming this document either privileged or work product, and it should be produced.”). 
Certainly, it cannot be denied that a direct attorney relationship is absent in a circumstance, for example, where an excess carrier hires an attorney to represent the carrier (not the insured) and monitor the defense.  However, the nature and scope of the relationship between the insured and excess carrier in this scenario is not merely one of strangers.  This relationship is characterized by reviews, inquiries, and exchange of work product and other documents that are used to generate a defense for the insured.  See John P. Killacky, Expanding the Tripartite Relationship: Extending Evidentiary Privilege to Fourth-Party Legal + Audits, 2000 U. Ill. L. Rev. 1339, 1347 (2000).
These aspects of the insured-excess carrier relationship contribute to the underlying policies of the attorney-client privilege – mainly that defenders (or potential defenders) can act effectively only if they are fully advised of the facts by the parties they represent.  Id. at 1353.  In the excess carrier’s case, such communications are typically made for the primary purpose of assessing the claims against the insured.  The insured provides this information in the hope and expectation that the excess carrier will provide assistance with the defense, settlement and/or coverage.  
There is a similar underlying argument to affording protection for work product information shared between the insured and excess carrier.  The focus of the work-product doctrine is to encourage “careful and thorough preparation by [a] lawyer” for, or in anticipation of litigation.  Id. at 1355.  A public policy argument can be made that this should apply equally to excess insurance carriers seeking information to assess their participation in the defense of the insured.  As one author has noted, the scope of the work product doctrine, in one sense, reaches beyond the attorney-client privilege because it encompasses more than just communications between client and attorney.  Id.  So long as protection from the adversary is maintained, the work product privilege is maintained.
Such arguments for extension of privilege in these cases have not fallen on deaf ears.  In Exxon Corp. v. St. Paul Fire & Marine Ins., the United States District Court for the Eastern District of Louisiana found that an insured’s communications with an uncommitted excess carrier constituted a privileged communication.  See Exxon Corp. v. St. Paul Fire & Marine Ins., 903 F. Supp. 1007 (E.D. La. 1995).  The court noted that “[e]xcess insurers are not disinterested third parties but entities who have a contractual relationship with the insured and whose interests – in most cases – are the same.”  Id. at 1010.  As a result, the Exxon court extended the attorney-client privilege to the excess carrier.  Its analysis, however, was sparse.
Finally, trial counsel must be cognizant of the practical issues that face their clients when assessing whether to share information with excess carriers – even excess carriers that seek to maintain some distance or reserve their rights.  Providing information to the excess carrier could prove useful – indeed, essential – to the client.  Beyond fostering a spirit of cooperation, such information allows the excess carrier to keep abreast of litigation and to be more prepared in the event its services are needed.  The free flow of information could avoid potential pitfalls such as bad faith claims or other accusations.  Information sharing inoculates against claims of non-cooperation.  It may also pry money loose to settle claims when the primary layers simply are not sufficient.
III.
ETHICAL AND PRAGMATIC SOLUTION

In determining how to treat the flow of information to excess carriers, trial counsel must seek the course of action that serves the best interests of their clients.  Thus,  trial counsel must be constantly aware of the relationships among the participating parties.  When the parties are clearly adverse to each other, trial counsel should refrain from sharing information.  When representing formally cooperating parties, trial counsel can counsel their clients that the shared information is more likely to remain protected from third parties by the attorney-client and work product privilege.   

The most challenging situation occurs when trial counsel is faced with a non-committal excess carrier.  Because the excess carrier has not signed on to the team, there is not an absolute attorney-client relationship.  See Vt. Gas Sys., Inc. v. U.S. Fid. & Guar. Co., 151 F.R.D. 268, 277 (D. Vt. 1993) (“where there is an adversarial relationship between an insured and insurer as to whether coverage exists, the parties have never shared the same counsel or litigation strategy and the documents at issue were prepared in an atmosphere of uncertainty as to the scope of any identity of interest shared by the parties, a common interest, at this time, does not exist beyond the formal designations of insured and insurer”).   
At this point, trial counsel must be careful to spell out for the client the practical and legal implications of sharing information.  Ultimately, trial counsel should advise the client that there is a risk that the information may be sought by a third party who attempts to characterize the relationship between the excess carrier and insured as non-privileged.

One practical tip is to take steps to document why the information is being shared and that the information is intended to remain privileged and confidential.  The seminal case of Upjohn Co. v. United States set out six factors courts look to in order to assess the viability of the claim of attorney-client privilege.  See Upjohn Co. v. United States, 449 U.S. 383, 394-95 (1980). 
  Key among them are such factors as the need for information to obtain the requested legal advice and that the information was intended to remain highly confidential.  Treating the information as privileged and laying the foundation for why it might be privileged could help to counter any attacks later on.  See Lend Lease, LMB, Inc., 2002 U.S. Dist. LEXIS 23322, at *16 (“Both privilege and work product protection may also be waived by the conduct of the parties.”).  For example, obtaining a letter from the excess carrier that it will not share the information with others or use it for purposes beyond those relevant to the client’s insurance contract and the carrier’s response thereto may seem like overkill.  However, such a letter could help demonstrate to a court later on that the parties interests were “aligned,” at least to the extent of maintaining confidences.

So, too, negotiating with the excess carrier over the information they actually need can help to define the scope of any future problem.  There is a common interest amongst all concerned in maintaining the privilege of private communications and work product against outside parties.
The more subtle issue is, obviously, disclosure to the excess carrier when the information might be ultimately used in later disputes with the excess carrier, itself.  Here, the decision is often a practical one – will disclosure ultimately advance the cause of the client?   These practical and legal considerations are, of course, ultimately considerations for the client to weigh.  How much to disclose and to whom, possible benefits and risks, all must be discussed with the client.  A significant part of the trial attorney’s obligation to his or her client is ensuring that the client is fully informed.  The Model Rules of Professional Conduct indicate that an attorney should communicate with the client regarding the implications of releasing privileged information and legal strategies.  Once the magnitude of the decision and strategies are explained, the attorney should obtain the client’s consent before proceeding to act.  See Model Rules of Prof’l Conduct R. 1.4.  Even when the information is not privileged, an attorney has a duty not to release information related to the representation of a client without first obtaining the client’s informed consent.  See Model Rules of Prof’l Conduct R. 1.6.
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� Specifically, the Upjohn Court noted the following six factors to consider in determining the existence of the attorney-client privilege: (1) Information from middle and lower level employees was needed to supply the basis for the legal advice; (2) The communications concerned matters within the scope of the employees’ corporate duties; (3) The employees were sufficiently aware that they were being questioned in order for the corporation to obtain legal advice; (4) The questionnaire identified the person sending the questionnaire as the company’s general counsel; (5) A statement of policy accompanying the questionnaire clearly indicated the legal implications of the investigation; and (6) Pursuant to express instructions from Upjohn’s chairman, the communications were considered “highly confidential.”  See Upjohn Co. v. United States, 449 U.S. 383, 394-95 (1980).
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