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RESPONDING TO ADMINISTRATIVE SUBPOENAS

When your client calls to tell you about a subpoena she received from a state regulatory agency, demanding inspection of voluminous proprietary information, to be produced in 10 days, how do you respond?  

Can the state agency that issues your client’s occupational license subpoena him for a deposition without filing a formal complaint describing the alleged violations under investigation?

What if a regulatory agency subpoenas the records of a checking account opened by the spouse of your client’s CEO?

If the inspector shows up at the door of your client’s professional office, does she have to let them in?

What are the limits of administrative agency powers to subpoena documents and persons for investigation?  

We all know the rules on civil discovery and criminal law enforcement investigations, but in the aftermath of Enron, homeland security initiatives and as a trade-off on aggressive tort reform initiatives, administrative regulatory agencies are gaining new investigative powers that probably will or already have impacted your business and professional clientele.  Responding to a subpoena for production of documents, search of the premises or an oral deposition may have important legal and financial consequences to your client as either a witness or the target of an administrative investigation.  

STATUTORY AUTHORITY IS REQUIRED

The first question in reviewing any form of administrative investigative action is the same; that is, whether Congress or the legislature has explicitly authorized the agency to conduct inspections without warrant or to issue subpoenas for documents or witnesses.  Without a clear grant of authority, the agency cannot act without a formal written warrant.  An agency may not grant authority to itself by policy or rule to conduct inspections or searches or to issue subpoenas.  Agencies are creatures of statute and have only those powers given by legislative enactment.  City of Sherman v. Public Utility Commission, 643 S.W.2d 681, 686 (Tex. 1983).  In effect, the statutory authority takes the place of the warrant, but a further evaluation of the reasonableness of the search or subpoena is necessary.   New York v. Burger, 482 U.S. 691 (1987); Donovan v. Dewey,  101 S.Ct. 2534 (1981). 

PROBABLE CAUSE AND CLOSELY REGULATED INDUSTRIES

The Fourth Amendment to the U.S. Constitution and most state constitutions protect all citizens from “unreasonable searches and seizures.”   The Fourth Amendment provides:

The right of the people to be secure in their persons, houses, papers and effects against unreasonable searches and seizures shall not be violated and no warrants shall issue, but upon probable cause supported by Oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized. 

A warrantless search of one’s home or business by the government, without probable cause, either as a law enforcement or regulatory act, is unreasonable and unconstitutional.  This protection applies to commercial as well as residential dwellings.  Marshall v. Barlow’s Inc.,  436 U.S. 307, 98 S. Ct. 1816 (1978).  In the 1987 Burger case, the U.S. Supreme Court also recognized an exception to the probable cause requirement for warrantless searches authorized by statute and directed at certain industries that are known to be highly or closely regulated.  The court reasoned that the operator of a “closely regulated industry” has a lessened expectation of privacy that allowed government searches of anyone engaged in the industry.  On the facts in Burger, the Court found automobile junkyards to be a closely regulated industry because of the state’s interest in curbing the sale of stolen automobile parts. 

In Burger, police officers came to Burger’s unregistered junkyard and demanded to see certain records required by New York statutes to be made available for inspection.  Burger gave the police consent to inspect the junkyard.  When stolen property was discovered, Burger was arrested and charged.  The police officers had no warrant but relied solely on the statutory right to inspect.  Burger challenged admissibility of the evidence seized as an unlawful search, without a warrant or probable cause.  After the New York Court of Appeals found the search unlawful and reversed Burger’s conviction, the U.S. Supreme held that the search was lawful and reversed.  

The duration of regulation of the industry in question was one factor in the Court’s analysis in Burger.  For example, liquor and firearms have been heavily regulated for decades and the court reasoned that one engaged in those trades should expect government oversight of their business.  In other decisions, the U.S. Supreme Court has found coal mining, firearm and ammunition sales and alcoholic beverage businesses to also be highly regulated and therefore amenable to warrantless inspections and searches.  Other state and federal courts have extended the exception to commercial salmon fishing, shipping, pleasure boating, water pollution-related activities, food and drug sales, mining and mineral extraction, automobile dismantlers, used parts and second-hand good dealers, taverns and massage parlors. 

Every year, new state and federal statutes expand the list of business activities, trades and occupations subject to regulatory oversight.  Very few courts have struck down warrantless administrative searches as without probable cause because they are not applied to a “closely regulated industry.”  Among those businesses found not to be amenable to such intrusion are the trucking industry, residential real estate sales, adult bookstores and physicians’ offices or clinics.  Determination of those industries the legislature may subject to warrantless searches clearly varies depending on the jurisdiction, but in today’s regulatory climate, few exceptions to this burden are likely to be found.

REASONABLE ADMINISTRATIVE SEARCHES

While the legislature may authorize an administrative search or inspection of a closely regulated enterprise, three factors were identified by the Burger decision in evaluating the validity of the search of the junkyard owner’s business records.  First, the court considering a challenge to an administrative search or subpoena should consider whether the regulatory scheme relied upon is reasonable, in that it serves a substantial state interest, such as avoiding auto theft.    Second, the administrative search provision relied upon must be necessary to serve the state’s substantial interest.  In other words, there must be no other practical means of accomplishing the purpose at hand, such that a warrant is impractical.  Third, the statute should also eliminate the exercise of discretion by the executing officer by limiting the inspection in time, place and scope.    

In the Burger case, and in other decisions, the courts have not been troubled by the use of administrative searches by law enforcement officers, so long as a legitimate regulatory interest is served, such as monitoring compliance with regulatory requirements.  The court disregarded the fact that Burger was not licensed, as required by New York law, and that he had not maintained the records sought, so that none were available to be inspected.  In that case, however, the junkyard owner gave the police permission to search the premises once they entered to inspect the requested records. The issue was whether the police had probable cause.  The Burger decision established that a valid regulatory inspection scheme supplanted the need for probable cause, even if the business inspected did not have a license and failed to maintain the records subject to inspection.  If the agency has clear statutory authority, and the regulatory scheme serves a valid state interest in policing a closely regulated industry, the search will be considered valid.  

INVESTIGATIVE SUBPOENAS FOR DOCUMENTS 

In early 20th century jurisprudence, Justice Oliver Wendell Holmes asserted a constitutional limitation on the scope of administrative subpoenas to avoid baseless “fishing expeditions.”  In FTC v. Am. Tobacco Co., 264 U.S. 298, 306, 44 S.Ct.336 (1924) the Court stated that “it is contrary to the first principles of justice to allow a search through all the respondents’ records, relevant or irrelevant, in the hope that something will turn up.”  That view has not been carried forward with any enthusiasm, but reviewing courts still require that administrative subpoenas be sufficiently limited in scope, relevant in purpose and specific in directive that compliance will not be unreasonably burdensome.  See v. City of Seattle, 387 U.S. 541, 544, 87 S.Ct. 1737, 1740 (1967). 

The Supreme Court has drawn a distinction, however, between a search of the premises and a subpoena for documents, and it has found that Fifth Amendment protection does not apply to corporate records, though it may provide some protection for personal papers.  The Fourth Amendment, while applicable, only requires that the subpoena for corporate records must be “reasonable.”  Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 66 S.Ct. 494, (1946).  In the case of corporate documents and activities, an administrative agency has been found to have a “power of inquisition” like a grand jury. United States v. Morton Salt Co., 338 U.S. 632, 70 S.Ct. 357 (1950).  Nevertheless, an agency request for documents and information is a form of administrative search United States v. Harris Methodist Fort Worth, 970 F.2d 94 (Fifth Cir. 1992).   A valid inspection or investigation of corporations must be 1) within the authority of the agency; 2) not too indefinite; 3)not already in the agency’s possession; 4) reasonably relevant to the agency purpose; and 5)pursued in compliance with statutory procedures.  These five requirements for subpoena of records from regulated persons and corporations have been adopted by most state and federal courts.  Sec. & Exch. Comm’n v. OKC Corp, 474 F. Supp. 1031, 1034 (D.Tex. 1979); Sinclair v. Savs. & Loan Comm’r of Texas, 696 S.W.2d 142, 1510152 (Tex. App.- Austin 1985, writ ref’d n.r.e.).  

In considering the first issue, whether the agency has authority to conduct a search or issue a subpoena, that authority must come from the legislature or Congress, explicitly.  Administrative agencies, generally, have only such power as may be authorized by legislative enactment.  An agency may not anoint itself with the power to subpoenas documents, without a grant of authority from the legislature.  Also, where an issue as to the constitutionality of the statute is present, a court may refuse to enforce an administrative subpoena issued pursuant to that statute, pending resolution of the statute’s validity on certification.  Federal Election Commission v. Lance, 617 F.W2d 365 (5th Cir. 1980).  In the Lance opinion, the court reasoned that no authorized purpose could be found if the statute itself was invalid.  

On the issue of specificity, the subpoena for documents “must describe the documents sought with adequate particularity, meaning that the scope of its demand for documents must be adequate, but not excessive for the purposes of the inquiry.” Sinclair, 696 S.W.2d at 151-52.  

The courts have construed a subpoena for records already in the government’s possession to be an unnecessary exercise of the subpoena power.  United States v. Powell, 379 U.S. 48, 85 S.Ct. 248 (1064).  This does not necessarily mean that the subpoena is invalid just because the government has access to the information.  United States v. Schwartz, 469 F.2d 977, 985 (5th Cir. 1972).  Even if the government has the information in its possession, it may still be subject to administrative summons or subpoena if it is “impracticable” for the agency to find the documents in its own records.  United States v. First National State Bank of New Jersey, 616 F.2d 668 (3rd Cir. 1980).  

Although the courts require the request for documents to be relevant to the agency’s purpose, the agency will be granted broad discretion in this area.  Relevance has been interpreted “broadly.”  McVane v. FDIC, 44 F.3d 1127, 1134 (2nd Cir. 1994).  The reviewing court will defer to the agency’s appraisal of relevancy.  Resolution Trust Corp. v. Walde, 18 F.3d 943 (D.C.Cir. 1994).  In IRS summons cases, the courts have held that bad faith in the issuance of a summons may be shown if it is issued for an “improper purpose, such as to harass the taxpayer, to force the taxpayer to settle a collateral suit or for the sole purpose of gathering evidence for criminal prosecution.”  United States v. Harris, 628 F.2d 875, 879 (5th Cir. 1980).   In the McVane case, the appellate court invalidated a subpoena addressed to individuals, seeking their personal financial records because of their association with corporate officers who were the investigation targets, holding that such subpoenas “must face more exacting scrutiny than similar subpoenas seeking records solely from corporate participants.” McVane, 44 F.3d 1127, 1138. 

Finally, the subpoena for documents must be issued in compliance with any statutory procedures.  In most cases, there are few procedural requirements and they can be determined by easy reference to the statute.  

In summary, if the agency has statutory authority to inspect documents, has complied with any statutory procedures, has specified the documents requested, and has shown that the inspection is related to valid agency objective, the subpoena for documents will be upheld.  

DEPOSITION SUBPOENAS

The courts have made distinctions between corporations and businesses, noting that “a business by its special nature and voluntary existence, may open itself to intrusions that would not be permissible in a purely private context.” G.M. Leasing Corp. v. United States, 429 U.S. 338, 353, 97 S.Ct. 619, 629 (1977).  Moreover, individuals have constitutional rights to privacy, property rights and the right to avoid self-incrimination, that are not shared by corporations.  Consequently, when an agency issues and investigative summons for deposition, additional factors may come into play.  For example, while the U.S. Supreme Court has held that a specific charge or complaint need not be pending to warrant subpoena of records, individual due process rights may arguably require such notice before deposition.  

In United States v. Padin, 131 F.R.D. 21 (D. Puerto Rico 1990), the reviewing court upheld a deponent’s challenge to an administrative subpoena on the grounds that it infringed on his Fifth Amendment right to avoid self-incrimination.  The court refused to compel the witness to testify without an agreement for immunity although he was the custodian of corporate records sought by subpoena.  Fifth Amendment rights are personal and cannot be asserted on behalf of a corporation, however.  

Pretext may be a defense to subpoenas for depositions.  Where a concurrent proceeding is pending in a different context, the deponent may complain that the agency may not subpoena him to testify in one proceeding or investigation as a pretext when the real purpose or target is otherwise.  For example, in United States v. Gertner, 65 F.3d  963, 968-69 (1st Cir. 1995), an IRS summons case, the intended witness avoided a subpoena by convincing the reviewing court that the true target of the subpoena was the firm’s anonymous clients.  Therefore, the court concluded that the IRS should have followed procedures for subpoenaing anonymous persons. Similarly, if the subpoena authority is specific to a proceeding, and it is no longer pending, the agency’s subpoena power is no longer valid.  The U.S. Supreme Court has held that the IRS is not authorized to issue a civil summons once a criminal investigation has been initiated.  United States v. LaSalle Nat’l Bank, 437 U.S. 298, 321, 98 S.Ct. 2357 (1978). 

SUBPOENA ENFORCEMENT

In most cases, the agency seeking enforcement of its subpoena must file an original action in a state or federal trial court, seeking an order compelling response to its subpoena.  Declaratory or injunctive relief may be available to the responding party, and limited discovery of the agency’s activities related to the subpoena may be allowed on a showing of abuse of subpoena powers.  In general, many courts have held that the enforcement proceeding is summary in nature.  E.E.O.C. v. St. Regis Paper Co. –Kraft Div., 717 F.2d 1302 (9th Cir. 1983).   United States v. Thriftyman, Inc., 704 F.2d 1240 (Em.App. 1983).  In the court’s discretion, a deposition of the officer issuing the subpoena and other discovery may be allowed.  United States v. Davis, 628 F.2d 875 (5th Cir. 1980).  

Proactive resistance to an administrative subpoena, asserting lack of statutory authority or abuse of the power for an unlawful purpose may be appropriate and strategically effective to delay or obtain some modification of the subpoena. In the absence of some clear abuse of authority or complete lack thereof, judicial deference to administrative agency enforcement activities will generally present a formidable obstacle to resisting warrantless searches, inspections and investigative subpoenas.  
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