
CIVIL RIGHTS AND PUBLIC ENTITY LIABILITY SECTION

The Evolving Due Process Rights of Individuals Designated as “Enemy Combatants”


“At stake in this case is nothing less than the essence of a free society” – Justice Stevens in his dissent in Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004).  


Imagine, you are travelling alone through Asia next summer during a well deserved sabbatical.  You have decided to end your trip in China, enjoying ancient sites untrammeled by tourists.  You have always been interested in Asia, and you learned Chinese in college.  It came in handy when your company opened an office in Hong Kong, and your language skills have helped you achieve a number of promotions.  Unfortunately, the day you are supposed to leave Beijing, hostilities break out between China and the United States due to Chinese arms sales to Iran, a country the United States recently declared war against, and new evidence that the Chinese government has secretly been harboring Al Qaida leaders and allowing them to train recruits.  All flights back to America are cancelled, and the Chinese government, aware of your education and knowledge of both English and Chinese, captures you and tries to force you to translate intercepted American military communications.


Although you initially resist, after two months of beatings and meager rations that leave you on the verge of starvation, you eventually agree to Chinese military’s demands, hoping that you can mistranslate crucial pieces of information without being caught.  You are then equipped with a firearm, though you know that trying to shoot your way out of the facility would be suicide.  After a United States invasion, American soldiers find you in a Chinese military installation.  It is obvious that you have been aiding the Chinese, although it is clear that you may have been tortured.  Despite informing the soldiers that you had been forced into helping the Chinese through torture and that you had successfully saved American lives through the mistranslation of crucial communications, you are detained and are transferred back to the United States and put aboard a navy brig in South Carolina after the President labels you an “enemy combatant.”  You are placed in solitary confinement, allowed no contact with the outside world, and no criminal charges are brought against you.


Now imagine that you somehow escaped the Chinese military facility before the American soldiers found you.  After a perilous journey, you slipped across the  Russian border and were able to catch a flight back to the United States.  However, upon arrival in the United States, you were detained at the airport, and although you were unarmed (having thrown away the gun provided to you by the Chinese military upon crossing into Russia), you were labeled an “enemy combatant” and sent to the same navy brig in South Carolina and placed under the same restrictions mentioned in the last example. 


Being labeled an “enemy combatant” in the above scenarios is not as unbelievable as it may seem.  Recently attorneys for the United States have argued a “little old lady” from Switzerland who sent funds to an Afghan charity that were later diverted to Al Qaida without the women’s knowledge could be held as an “enemy combatant.”  See In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 97 (D.D.C. 2005).  Additionally, government attorneys have argued that a person who teaches English to the son of an Al Qaida member could be held as an “enemy combatant.”  Id.  The important common law notion that an act is not illegal without criminal intent is lost under these examples of an “enemy combatant.”


What due process rights do you have to challenge your loss of liberty under the fact patterns laid out above?  Are your rights different depending on where you were apprehended?  Are your rights different depending on whether or not you are an American citizen?  Are your rights different if you are held overseas or at Guantanamo Bay instead of on a navy brig in South Carolina?  A number of recent decisions have helped begin to answer these questions.


Under the first example, if you are an American citizen captured in a foreign battlefield while armed, you can be classified as an “enemy combatant” and held indefinitely in the naval brig without criminal charges being filed against you.  Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004).  Although you will have the chance to prove that you should not be classified as an “enemy combatant” because you were tortured and were not willingly aiding a nation at war with the United States, the hearing on the issue may be conducted by a military tribunal rather than a Federal district court.  Id. at 2651.  You will have access to counsel, however, the military tribunal will not be constrained by the federal rules of evidence, hearsay will be allowed, and you will not be presumed innocent until proven guilty (you will most likely have the burden of defeating the presumption that you are an “enemy combatant”).  Id. at 2649.  If the military tribunal decides that you have been properly deemed an “enemy combatant” by the President, the United States military will be free to hold you in solitary confinement, without criminal charges, for as long as the war on terror continues.  Due to the unique nature of the war on terror, you might die in solitary confinement thirty years later without ever seeing your family or friends again.


If you were apprehended on American soil and were unarmed, the President may or may not be able to classify you as an “enemy combatant” and hold you indefinitely without filing criminal charges.  The Supreme Court has been asked to answer this question by Jose Padilla, an American citizen accused of planning a “dirty bomb” attack against various American cities.  Padilla was arrested on a material witness warrant at O’Hare airport after flying into the United States from Zurich.  On the eve of a hearing regarding his criminal detention, President Bush declared Padilla to be an “enemy combatant” and transferred him into military custody.  Padilla has spent the last three years in solitary confinement on a navy brig in South Carolina.  


On February 28, 2005 Padilla prevailed on his writ of habeas corpus before Judge Henry F. Floyd of the Federal District Court of South Carolina.  The court ordered Padilla to be released or charged with a crime.  The court later stayed the order pending the government’s appeal to the Fourth Circuit.  Padilla’s counsel then appealed to the Supreme Court to grant immediate review of the case.  It is likely that the Supreme Court will grant expedited review of Padilla’s case, and a final decision could come down as soon as this fall.  Expedited review will likely be granted because the Court has already heard arguments on the merits of the case.  See Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004). The Court did not decide the legality of the detention at that time, holding that the case had been filed in the wrong jurisdiction and would have to be re-filed in South Carolina.  Id.


It seems likely from the four Justice dissent in Rumsfeld v. Padilla and the Scalia dissent in Hamdi that Padilla will prevail and the President will be barred from detaining unarmed Americans who are captured on American soil as “enemy combatants.”  Justice Stevens, writing for the four justice dissent (which did not include Justice Scalia) in the Padilla decision, noted that “the Non-Detention Act prohibits…the protracted incommunicado detention of American citizens arrested in the United States.”  124 S. Ct. at 2735 (internal citations omitted).  Justice Scalia stated in his Hamdi dissent that even Hamdi, who was captured while fighting for the Taliban in Afghanistan, could not be held without criminal charges being brought against him.  124 S. Ct. at 2671 (“It follows from what I have said that Hamdi is entitled to a habeas decree requiring his release unless (1) criminal proceedings are promptly brought, or (2) Congress has suspended the writ of habeas corpus”).  If Padilla wins his Supreme Court case as predicted, under the second example above, where the fictional attorney had made it back to America, the detention as an “enemy combatant” would be improper and the attorney would have to be released or charged with treason or some other crime.


What if the fictional attorney above was not an American citizen?  The Supreme Court has held that alien detainees at Guantanamo Bay also have the right to file habeas suits in federal court to have the President’s determination that they are “enemy combatants” challenged.  Rasul v. Bush, 124 S. Ct. 2686 (2004).  The government had argued that the alien Guantanamo detainees were not within the sovereign territory of the United States and therefore did not have standing to file writs of habeas corpus in American courts.  The Supreme Court rejected that argument, basing its determination on lease provisions between the United States and Cuba which give the U.S. “complete jurisdiction and control” over the base and another provision which allows the United States to infinitely renew the lease at its discretion.  Id. at 2696.  A federal district court has since held that these aliens are at least entitled to review the evidence that forms the basis of their detention and to an attorney to help them counter the government’s charges against them.  The court went on to hold that the forum of the challenge can be a military tribunal rather than a federal district court if the military tribunal has appropriate rules and procedures that comply with the alien’s due process rights.  In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443 (D.D.C. 2005).  However, the district court also found that the current military tribunal system does not afford the aliens with constitutional due process and, therefore, district courts will be the proper forum for alien habeas petitions until the military tribunals are reformed.  Id. at 104.  If, after having a chance to challenge the evidence against them, a neutral decision maker finds that the “enemy combatant” designation is justified, the aliens may be held at Guantanamo Bay without being criminally charged for the duration of the war on terror.


More developments in this area are sure to occur as the Padilla and Guantanamo Detainee cases make their way through appellate review.  The military is currently trying to create military tribunal procedures that will provide “enemy combatants” with enough due process to keep their cases out of federal court.  The Justice Department continues to argue for a broad interpretation of the power of the Executive branch, and courts have acquiesced to varying degrees.  As each case is factually distinct, courts hearing due process challenges to “enemy combatant” designations and indefinite detentions will likely be creating precedent with important ramifications for years to come. 
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