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Due Process For Incapacitated Adults:  Deciding Who Makes The Decisions


For a few weeks surrounding the final well-publicized battles of an ongoing war between the parents and husband of Terri Schiavo, conversation everywhere seemed to turn to the care of incapacitated adults and the rights of those who love them.  On radio talk shows and around dinner tables, people engaged in animated discussions on topics ranging from whether spouses or parents should be given priority in determining what care an incapacitated person should receive to whether Congress was brave or brash to attempt to intervene in a dispute otherwise governed entirely by state law.   Unfortunately, although the level of publicity and politicization of the Schiavo case was extraordinary, the problems faced by those close to Terri Schiavo are all too common.  

Laws Applicable To Guardianship of Incapacitated Persons: A Brief Overview Concerning Who Decides Who Gets to Make the Decisions


In those heartbreaking situations in which an adult becomes incapacitated, there must be rules to determine who can act on behalf of the incapacitated person as a guardian and what powers and limitations on power attend that guardianship.  Although Terri Schiavo’s parents unsuccessfully argued that some federal rights were implicated in her situation, the rules generally applicable to the care of incapacitated persons are set by state law.  As with any matter governed by state law, the rules vary somewhat from state to state.  In most instances, however, the following rules apply:


1.  When may a guardian be appointed?  A guardian may be appointed for a person who is incapable of understanding and acting in the ordinary affairs of life.   The 1997 revision of the Uniform Guardianship and Protective Proceedings Act (UGPPA) says that a person is incapacitated when, for reasons other than minority, such person is unable to receive and evaluate information or make or communicate decisions to such an extent that he or lacks the ability to meet essential requirements for physical health, safety, or self-care, even with appropriate technological assistance.  


2.  Who may be appointed guardian?  The question who may be appointed guardian has different answers depending partly on whether any advance directive was prepared, whether any state statute provides guidance concerning relative priority of potential guardians, and the amount of discretion left to the court.  


In most cases, courts will give strong consideration to the guardian nominated in an advance directive, such as a durable power of attorney, made by the person now incapacitated.  If the court determines, however, that the incapacitated person made the advance directive during a time when he or she already was incapacitated, the court may  not give effect to the wishes expressed in the advance directive.  In some cases, courts have failed to name as guardian the person appointed in an advance directive on the basis that the court simply determined a different person to be in the best interests of the incapacitated person.  Some states permit a person who is already acting as de facto guardian for an incapacitated person, such as the parent of an adult incapacitated child or the spouse of an incapacitated person, to appoint in a will or other writing a standby guardian to take over if some contingency arises.     


When no advance directive exists, courts in most states have broad discretion to choose a guardian in the best interests of the incapacitated person.  Most courts give strong preference to spouses, or in the absence of spouses, to family members.   Some states have statutes establishing priority among various candidates for guardian and those statutes most often give preference to the spouse of the incapacitated person and then to parents or other family members.  Even in states where statutes provide specific direction concerning the relative priority of various candidates for the guardian role, however, the statutes typically provide for judges to deviate from the relative priority suggested by the statutes in order to appoint the person the court finds to be in the best interests of the incapacitated person.  


3.
What are the powers of an appointed guardian and what are the limitations on those powers?  A guardian’s duties and powers concerning the ward are in many ways similar to the duties and powers a parent has toward a child.  A guardian typically has a right to custody and control of the ward and to make decisions concerning where the ward will live.  The guardian makes decisions regarding the care, health and welfare of the ward.   When the ward has made an advance directive concerning health care issues, however, that directive typically controls key decisions even when the guardian has a preference for some course of action in conflict with the advance directive.  Except in those cases where a separate conservator is appointed to manage the estate of the ward, the guardian usually acts also as conservator of the ward’s assets and is required to spend the ward’s money in support of the ward and save any excess funds held by the ward in order to cover future needs of the ward.  A guardian is required to act in the ward’s best interests in exercising powers and fulfilling duties as guardian.

The Terri Schiavo Case –  An Attempt To Rewrite The Rules Concerning Who Decides Who Gets to Make the Decisions



The Schiavo case involved a protracted dispute
 between Terri Schiavo’s parents, Robert and Mary Schindler, and her husband, Michael Schiavo.  After the cardiac arrest that led to Terri Schiavo’s incapacitation in 1990,  Terri’s husband was appointed guardian of Terri by Florida’s state courts without objection by the Schindlers.  Eventually the relationship between Michael Schiavo and the Schindlers deteriorated and the Schindlers tried unsuccessfully beginning in 1993 to have Michael Schiavo removed as guardian. 



In 1998 Michael Schiavo petitioned the state courts to authorize the discontinuance of artificial life support -- to discontinue feeding Terri through a feeding tube.  The Florida courts heard evidence and arguments both from Michael Schiavo in support of removal of the feeding tube and from the Schindlers against removal of the feeding tube and determined that the feeding tube should be removed.  The opinions of the Florida courts, which included not only direct appeals of the guardianship court’s decision but also a series attacks on the final order, were based largely on medical evidence about the severity of Terri Schiavo’s condition and on evidence concerning what Terri Schiavo would have wanted had she envisioned this situation.  The question became whether it was in Terri Schiavo’s best interest to have the feeding tube removed. 


When their efforts failed in the state courts, the Schindlers turned to the state executive and legislative branches.  Florida’s legislature passed a law permitting Florida’s governor to stay an order allowing a feeding tube to be disconnected.  Florida’s governor then signed an executive order to reinsert  the feeding tube.  The lower state courts, however, found the state law unconstitutional on its face as an unlawful delegation of legislative authority and as a violation of the right to privacy, and unconstitutional as applied to Terri Schiavo because it infringed on the separation of powers by permitting the state’s governor to encroach upon judicial power and retroactively abolishing Terri Schiavo’s right to privacy.  The Florida Supreme Court found the law unconstitutional as a violation of separation of powers and declined to address the other constitutional arguments.  The Florida Department of Children and Families attempted unsuccessfully to intervene in the guardianship case, alleging abuse and neglect of Terri.  


The federal legislative and executive branches then intervened and tried in several ways to have the feeding tube reinserted.  For instance, the United States House of Representatives Committee on Government Reform used several tactics to try to have the tube reinserted, including moving to intervene in the state guardianship case and issuing subpoenas commanding Michael Schiavo, Terri Schiavo and three physicians and other personnel from the hospice were Terri Schiavo resided to appear before the Committee.  



The more publicized and more significant intervention by the federal legislative and executive branches was the passage of a “private bill,” applicable only to the Schiavo case, permitting the Schindlers to bring a suit in federal court to require reinsertion of the feeding tube and requiring the federal court to determine the claim de novo and specifically directing the federal courts to disregard any prior state court determination of the issue.  The law states that it does not confer any new substantive rights.  Pursuant to the law, the Schindlers moved in U.S. District Court for re-insertion of the feeding tube.  The federal district court refused to order re-insertion of the tube, the Eleventh Circuit Court of Appeals denied the Schindlers appeal of the district court decision, and the United States Supreme Court refused to grant certiorari.


Terri Schiavo passed away on March 31, 2005, nearly seven years after Michael Schiavo’s initial petition to authorize the removal of the feeding tube.  

Discussion Points – How Would You Decide Who Makes the Decisions?

· Should issues surrounding guardianship of incapacitated adults be determined by state or federal law?  

· Is it more important to have uniformity in laws related to this issue or to permit flexibility for guardianship issues to be determined in accordance with the customs and rules of a particular state?  There is a model uniform law pertaining to guardianship issues,  but most states have declined to enact it.  

· Is there any basis upon which the federal legislature could enact laws substantively regulating guardianship issues?  What federal right is at stake?   The Schindlers made several arguments on federal grounds, but did not prevail on any of these arguments.  For instance, the Schindlers argued on the basis of a “right to life,” tried to fit the case within the Americans With Disabilities Act, argued Equal Protection under Fourteenth Amendment on the theory that a federal judge shouldn’t be allowed to serve as a proxy decision-maker for a disabled person but not for other persons, and argued on the basis of the First Amendment right to free exercise of religion that a forced removal of the feeding tube was in conflict with Schiavo’s background as practicing Catholic.

· Should judges have broad or narrow discretion in determining who should be appointed guardian of an incapacitated person?  Are there particular preferences that should be imposed by statute? 

· Is it important for judges determining guardianship issues to be able to take into account individualized factual circumstances of the relevant cases or are there hard and fast rules that should be followed in every case?

· Should a spouse always be preferred to a parent?  What if the incapacitated person is separated from spouse but not divorced?  

· Should the “next of kin” be appointed guardian even if the ward’s relationship with the next of kin prior to incapacitation was abusive?  What if the relationship between the next of kin and the ward prior to incapacitation was not abusive but was not as close as some other person expressing a desire to be guardian?  What if the “next of kin” has some conflict of interest with the ward (e.g. stands to gain large inheritance if person dies)?  What if the “next of kin” is less able physically or financially to care for the ward than another candidate? 

· Was the Congressional legislation (either at the federal or state level) directed at a single specific case appropriate in Schiavo case?  Is such legislation ever appropriate?  What about federalism and separation of powers principles? 
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� The description of the long war between Michael Schiavo and the Schindlers does not include every procedural and judicial battle.  The account included in this article is only a summary description designed to frame issues for discussion.





� The actual course of the federal court suit was considerably more complicated than the brief description included in this article.  The Schindlers filed an original complaint and then two amended complaints adding new claims.  The Schindlers also filed a second motion seeking an order to reinsert the tube based on the family’s contention that they heard Terri Schiavo say “I want to live.”  All of these attempts by the Schindlers to have the federal court order reinsertion of the feeding tube were rejected by the federal district court and/or Eleventh Circuit Court of Appeals.  
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