
Evidentiary Challenges to Admission of Computer-Generated Evidence

1. Computer-Generated Evidence (CGE) is evidence that is generated by a computer to illustrate and/or simulate events at trial.  This type of evidence is either computer-generated animation or computer-generated simulation.

A. Computer-Generated Animation (CGA)

1. Demonstrative evidence, which is used to illustrate and explain a witness’ testimony, and/or to recreate a scene or a process.  Therefore, as demonstrative evidence, CGA has secondary relevance to the issues at trial, and the validity of CGA does not depend on proper applications of scientific principles.

2. Most often used and found admissible when used to illustrate and support a party’s expert witness as to the manner in which an event occurred.  The reliability of the animation as evidence is dependent upon the expert’s testimony and credibility in conjunction with the animation.

3. Admissibility of CGA depends upon the proponent of that evidence satisfying foundational requirements: 1) authentication; 2) relevance; 3) fairness and accuracy; and 4) its probative value does not exceed the potential of prejudice.

B. Computer-Generated Simulation (CGS)

1. Typically CGS is a recreation of an event or an experiment based on scientific principles and data.  In most cases, data pertaining to an event is entered into a computer that runs a program that analyzes the data and draws a conclusion from that entered data.

2. The computer becomes the witness as it interprets data, illustrates a testimony, and then presents it.

3. Considered substantive evidence that is offered to support a fact in issue and it has independent evidentiary value.

4. Since the validity of the conclusion drawn by the computer simulation depends upon the proper application of scientific principles, CGS are treated like other scientific tests for the purposes of determining admissibility as evidence.  The underlying scientific or physical principles and the data require validation.

2. Standard of Admissibility

A. Standards for Admissibility of CGA

1. Typically courts have held that CGA is admissible if foundational requirements applicable to other demonstrative evidence are met.  Those are:

a) Authentication

b) Relevance

c) Fairness and accuracy in representing the evidence

d) Probative value exceeds the possibility for prejudice

2. Bledsoe v. Salt River Valley Water Users’ Ass’n, 880 P.2d 689 (Ct. App. Div. 2 1994) stated that a proponent of CGA may also be required to show: 1) the computer is functioning properly; 2) the input and underlying equations are sufficiently complete and accurate, and disclosed to the opposing party so that such matters may be challenged; and 3) the program is generally accepted by the appropriate community of scientists.

3. People v. Cauley, 32 P.3d 602 (Colo. Ct. App. 2001) stated that computer animation is admissible as demonstrative evidence if the proponent proves: 1) it is authentic under Colo. R. Evid. Rule 901; 2) is relevant under Colo. R. Evid. Rules 401, 402; 3) is a fair and accurate representation of the evidence to which it relates; and 4) has probative value that is not substantially outweighed by the danger of unfair prejudice under Colo. R. Evid. Rule 403.  

4. Pierce v. State, 744 So. 2d 1193 (Fla. Dist. Ct. App. 4th Dist. 1999) held that a proponent of CGA must first establish the foundational requirements necessary to introduce an expert opinion.  That is, the witness must be qualified as an expert, the opinion evidence must be applied to evidence offered at trial and the evidence must not present a substantial danger of unfair prejudice that outweighs its probative value.  Finally the evidence must be a fair and accurate depiction of that which it purports to be.

5. Cleveland v. Bryant, 512 S.E.2d 360 (1999) held that CGA is admissible if it is a fair and accurate representation of the scene sought to be depicted, and that reenactments that are substantially different form the facts will not be admitted.

6. Hutchison v. American Mut. Ins. Co., 514 N.W.2d 72 A.L.R.5th 785 (Iowa 1994) videotape of an animation is admissible if authenticated and that the fidelity of portrayal be established.

7. State v. Stewart, 643 N.W.2d 281111 A.L.R.5th 791 (Minn. 2002) held that the standard for admissibility of CGA is whether the evidence is relevant and accurate and assists the jury in understanding the testimony of a witness.

8. Rodd v. Raritan Radiologic Associates, P.A., 373 N.J. Supper. 154, 860 A.2d 1003 (App. Div. 2004) required that there be testimony by a person with some degree of computer expertise and who has sufficient knowledge to be examined and cross-examined about the functioning of the computer.

9. People v. McHugh, 124 Misc. 2d 559, 476 N.Y.S.2d 721 (Sup. 1984) held that the CGA is relevant to a possible defense, that it fairly and accurately reflects the oral testimony offered, and that it is an aid to the jury’s understanding of the issue.

10. Harris v. State, 2000 OK CR 20, 13 P.3d 489 (Okla. Crim. App. 2000) held that for computer reenactment to be seen by a jury as an illustrative aid to an expert’s testimony, the court required: 1) that it be authenticated in and that the trial court should determine that it is a correct representation of the object portrayed, or that it is a fair and accurate representation of the evidence to which it relates; 2) that it is relevant; and 3) that its probative value is not substantially outweighed by the danger of unfair prejudice, confusion of the issues, misleading the jury, undue delay, needless presentation of cumulative evidence, or unfair and harmful surprise.

11. Com. V. Serge, 2003 PA Super 470, 837 A.2d 1255 (2003) the court held that the standards for CGA are the same as the standards of admission of  general demonstrative evidence.

12. Sommervold v. Grevlos, 518 N.W.2d 733 (S.D. 1994) held that under S.D. Codified Laws § 19-17-1(9), the proponent of CGA must describe the system and show that the program produced an accurate result.  The animation must also be relevant, probative, nearly identical, and must fairly and accurately reflect the oral testimony and be an aid to the jury in understanding the issues.

13. Mintun v. State, 966 P.2d 954 (Wyo. 1998) stated that CGA is admissible as long as it does not offend the rules of evidence.

B. Standards for Admissibility of CGS

1. Note: State standards for admissibility of CGS (substantive evidence) – many states continue to apply the Frye Test (see Frye v. U.S., 293 F. 1013 (D.C. Cir 1923)) in that scientific evidence (i.e. simulations) must “have gained general acceptance in the particular field in which it belongs” before it is admitted.

2. Use of CGS is dependent on satisfying the foundational requirements of authentication, relevance, fairness and accuracy, and that the probative value exceeds the prejudicial value.

3. Bledsoe v. Salt River Valley Water Users’ Ass’n, also stated that a proponent for a CGS must show that the CGS fairly and accurately depicts what it represents through the computer expert who prepared it or some other witness, and the opposing party must be allowed to cross examine that witness.

4. State v. Sipin, 106 P.3d 277 (Wash. Ct. App. Div. 1 2005) CGS used as substantive or as the basis for expert testimony regarding matters of substantive proof must have been generated from computer programs that are generally accepted by the appropriate community of scientists to be valid for the purposes at issue in the case.

3. Inadmissibility

A. Van Houten-Maynard v. ANR Pipeline Co., 195 WL 317056 (N.D. Ill. 1995) held that CGA was not admissible because it was not timely brought into the case as it may have had undue detrimental effect on other, more trustworthy direct evidence already before the jury.

B. Bledsoe v. Salt River Valley Water Users’ Ass’n, 880 P.2d 689 (Ct. App. Div. 2 1994) held that a reversible error occurred in admitting evidence that did not satisfy the foundational requirements.  The visual nature of the video computer animation’s probative value was outweighed by the prejudice it caused.

C. Smith v. Kansas City Southern Ry. Co., 846 So. 2d 980 (La. Ct. App. 3d Cir. 2003) CGA not admissible where the animation was created by an animator who used a computer program and specific information provided to him regarding the event combined with information the animator relied on to create the animation that was not correct information.

D. State v. Sipin, 106 P.3d 277 (Wash. Ct. App. Div. 1 2005) held that technical and users’ manuals for version of a computer program used by an expert evidenced limitations on the use of a program and demonstrated that the program was not generally accepted in the relevant scientific community for the purposed of recreated the event at trial.

E. Racz v. R.T. Merryman Trucking, Inc., 1994 WL 124857 (E.D. Pa. 1994) stating that “seeing is believing” the court decided that the jury might give undue weight to an animated reconstruction of an accident, and therefore the CGE was not admissible.

4. Objections to Expect

A. Failure to disclose CGE in a timely manner and there is not sufficient time to analyze the animation/simulation and the data.

B. Rule 403 objections as to the prejudicial effect outweighing the probative value of the CGE.

1. The ability to mislead the jury

2. May cause an undue delay, waste of time, or needless presentation of cumulative evidence

C. Rule 401 objections as to the relevancy of the CGE

5. When to use CGE

A. Consider cost versus usefulness

1.  Discuss the cost of animation with your client to determine whether the potential benefits are outweighed by the cost.

B. The possible prejudicial effect on your case

1. The unnecessary use of CGE may offend jurors who may find that they are too dramatic, and therefore should consider if there are other less dramatic ways to present the evidence.

6. Problems Associated with CGE

A. The use of CGE can be cost prohibitive.  Often times a judge will require experts to testify upon any and every CGE at trial, the court costs will rise and CGE will lose its efficiency advantage.  Cost prohibitive use of CGE may only allow certain litigants to gain access to a CGE therefore allowing “justice to be purchased by the highest bidder”.

B. Manipulation of the evidence, which serves as the source for CGE, is widespread, and there are issues with electronic fabrication of evidence that may subconsciously allow a juror to favor one party over another.

C. Belief and faith in the reliability of computers can turn juries into captive audiences when they view CGE.  Being captive to the CGE allows for a jury to have a greater retention of the evidence presented, and it is therefore a more persuasive tool.

D. Despite a judge’s limiting instruction in regards to the CGE, jurors will believe what they see, even when physical evidence directly contradicts other evidence presents.

E. Judges may lack the expertise to determine whether or not the CGE is probative or if it is “artful disinformation”.  This may lead to more hiring of judicial experts and that may prove to be too costly for courts.
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