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A trial involving a dispute over insurance coverage should be approached in the same manner as a trial involving any other commercial or contract dispute.  The same tools that a trial lawyer uses in other types of commercial cases apply equally in insurance cases.
Many lawyers feel that insurance policies are too complex, ambiguous, confusing, obscure, and impossible for trained advocates to understand, much less explain to jurors.  This need not be so.
What Is Insurance?

Insurance policies are risk transfer mechanisms.  However, phrased that way, they sound too complicated.  In reality, insurance policies are simply contracts.  As such, they contain terms which govern the relationship between the parties.  The insurance policies memorialize for the parties who will do what, when, and under what circumstances.
To explain insurance coverage to jurors, a good place to start is to discuss what makes up all contracts – a promise between two parties, where each agrees to do something in exchange for something else.  One party – the insured – promises to pay a premium in expectation of receiving payment for claims.  The other party – the insurer – agrees to pay the claims in exchange for the premium.

Go Over The Basics

Insurance policies typically contain a set pattern of major components:

· The declarations.

· The insuring agreement.

· The exclusions.

· The definitions.

· The conditions.

· Endorsements which modify coverage.

The trial lawyer should spend the time with the jury going over the provisions which make up the policy.  Once some time is spent on this, the jury will get comfortable with the policy and will see that it is actually a fairly well organized document and one which is not too hard to follow.
Demonstrative Evidence

Because insurance policy language can be involved and detailed, it is important that the jury spend time getting familiar with it.  This can be done effectively by demonstrative evidence.

· Old fashioned blow-ups of the policy pages can be useful so the jury can see just what they look like.  The pertinent language can be highlighted or underlined in advance or the lawyer can highlight or underline the language during the opening statement or while examining or cross-examining a witness.
· PowerPoint, Trial Director, or similar software products can be useful in highlighting the language at issue in a particular case.  This can be particularly helpful when needed to ”lift out” language for use in opening statement or during witness examination.  Also, if language needs to be compared, using a computer program can be very beneficial.
Jurors need to see the language in the insurance contract, just they like they would need see any other exhibit.  The more they see the language, the more they get comfortable with it and it is easier for them to understand.
What Do Jurors Really Think Is Covered By Insurance?

One often hears that people believe that they are “fully covered” by their insurance contracts.  Of course, insurance contracts don’t cover “everything.”  It is not too difficult to scratch below the surface and make jurors realize that in fact they don’t really believe that all insurance policies cover all claims.  This can be done in voir dire.

For example, a prospective juror may say that he or she believes that his or her insurance policy provides full coverage for anything that happens relating to an auto accident.  And yet, in voir dire, the prospective juror would certainly admit (for all of the other prospective jurors to hear) the following by way of example:
· The prospective juror knows that his or her policy has a limit and that the insurance company would not be required to pay more than the limit for either first party or third party claim.
· In personal lines policies, only members of the insured’s household (or permissive users) generally are covered.
· In personal lines policies, in certain circumstances, a teenager or young adult (who may be emancipated but living at home and maintaining his or her own insurance) is not covered by the policy.

· In commercial policies, for fleets, not all of the vehicles are covered in every instance.
· In commercial policies, certain equipment (front-end loaders, cranes, etc.) would not be treated as automobiles.

It may sound too simplistic, but the following admissions in voir dire may also help the lawyer make the point that automobile policies, for example, do not cover everything related to cars:

· The prospective juror knows that the insurance policy is not there to make his or her car payment.
· The prospective juror knows that, if the car need service or basic maintenance – the oil changed, new tires, etc. – or even a complete overhauled engine, the insurance company does not pay for this.

In other words, the jurors know that there are indeed limits to the insurance contract.  While the jurors may say that their insurance policies are supposed to cover “everything,” they know that is not the case and they really don’t think that way.

Limits On All Types of Contracts

Another way to approach the jurors is to talk about other contracts that they enter into for purposes of comparison and contrast.  In other words, once the basics are set out – that insurance policies are simply contracts like any other contracts – if the juror can start thinking in terms of his or her own knowledge of other contracts that he or she enters into, he or she will recognize that insurance contracts like other types of contracts have their limitations:

· For example, most jurors have entered into a purchase agreement to buy a car, or a loan agreement to finance a car.  Jurors understand that they agreed to make their monthly car payments in exchange for the loan to buy the vehicle.  Jurors are willing to pay those sums.  Why? because that was the promise they made in the contract.  
· However, jurors would object if the lending company one day started assessing a 10% surcharge.  Why?  because they did not promise in the contract to make those payments.  
This can be a good analogy to get jurors thinking about the notion that all contracts have their limitations.

You Get What You Pay For
Jurors understand there are gradations of products, and some products are better than others.  They know from their own experience that, when products are better, they tend to cost more.  
· When you pay for a Chevrolet, you do not get a Cadillac.
· If you want more bells and whistles on your car, you pay for them.

· There is a difference between first class and coach, even though the plane gets everyone there at the same time.

Reminding the jury of these things which they already know from their daily lives can also help to place insurance policy interpretation in context.  If there are certain exclusions contained in policies, and if there is underwriting testimony which can explain this, jurors can understand.  Frequently in the commercial context, there has been negotiation back and forth between the broker and the insurance company regarding the scope of coverage which the insured could purchase, and the price of that coverage, and the insurance which the insured ultimately decided to buy.  Jurors can understand this evidence.
Commercial vs. Personal Lines Policies

There is a difference between how jurors look at commercial policies issued to corporate or business policyholders and homeowners or personal auto policies.
· A corporate policyholder more often than not is going to have a risk manager, a general counsel, and/or a commercial insurance broker.  Hence, the jury will conclude that they understand what they are buying.
· To deflect this perception, frequently the argument is made by corporate policyholders that, “sure we are sophisticated business people, but we know our business which is [computer software] [long haul trucking] [you fill in the blank] and we don’t know anything about insurance.  We only know our business.”  This tends not to be a successful argument because jurors understand that people who are smart enough to run a company in a particular industry are smart enough to know that their policies do not cover “everything.”  Also, from the trial lawyer’s perspective, it is usually not very difficult when cross-examining a corporate executive to establish how much time and attention is paid to many details of the business.  It can be difficult for the jury to believe the executive who is very careful in many aspects of the business would treat insurance in a haphazard manner.
Experts

Lawyers have all sorts of opinions about the value of experts.  In general, the lawyer must trust his or her instincts on whether experts do more good than bad or vice versa.  As a rule of thumb, though, if it takes an expert to explain what an insurance policy means, that does not really help the argument that it is clear and unambiguous. 

Basic Concepts of Jury Persuasion Also Apply In Insurance Cases

The same types of themes which apply in any commercial trial can be effective in cases where interpretation of insurance policies is at issue.  Likewise, the dynamics which arise in lawsuits involving other types of contracts must be dealt with in the context of insurance policy interpretation.
· It is important for the lawyer, just like in any case, to admit the weaknesses in the case right up front.
· Most insurance disputes go to trial only when one party is overreaching by asking for too much money or by taking a position that is too much of a “stretch.”  Jurors are willing to listen, particularly once they have been focused on the notion that insurance policies, no different than any other contracts, have their limitations.

· Fairness must be stressed.  Jurors try to be fair.  Jurors can understand that, if the insurance policy does not cover something, it would not be fair to make the insurance company pay for it.  On the other hand, jurors understand that, if policy language is ambiguous, or if the factual circumstances are such that a claim might be covered, it would only be fair to the claimant to order the insurance company to pay the claim.  
· There probably is no such thing as a burden of proof argument in an insurance case.  As a practical matter, the insurance company has the burden of proof.
· If the insurance company looks like it’s been trying to avoid a claim which might be owed, the jury will not look kindly.

· Jurors are not very forgiving if there is any hint of fraud on either side.
Effect of Insurer Conduct

Most insurance coverage disputes are not presented to the jury as a pure breach of contract claim.  Rather, most issues regarding insurance policy interpretation presented to the jury arise in the overall context of a bad faith claim, where the insurer is alleged to have acted in some manner inappropriately in handling the claim presented by the insured.  This fact requires the trial attorney to be familiar with the dynamics of trying a bad faith case in addition to interpreting the policy provisions.  Juror attitudes about insurance companies must be confronted.
· It can be hard to separate the conduct of the insurer in the handling of the claim from the contract issues.  

· As a practical matter, all of the decisions made at the insurance company are made by people.  All of the jurors also have jobs.  Even if they work for companies, they understand that it is really they who are making the decisions.  Jurors can relate to accusations against companies recognizing that they are really being made against the people working at the companies. 

· Remind the jurors that their communications and contacts with insurers tend to be only in stressful times – following a loss of some sort.  It may be that these contacts color the way jurors view insurance companies.  
* * *








Clarifying Insurance Coverage for Jurors

Page 1

