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1.Economic Loss Doctrine ( Recovery for solely economic losses in relation to a product may not be had upon a tort theory of negligence)
 Brw, Inc. v Dufficy; SMS, Inc. dba Central Dever Ironworks, Inc. 99 P.3d 66 (2004)


The painting specifications and inspection of paint on the steel was alleged to have been deficient causing Dufficy to believe its work was proper when, it fact, it was improper and he suffered economic losses.  The Colorado Supreme Court upheld the trial court’s original dismissal of the contractor’s claims.  Their decision focused on the inter-related nature of the contracts each party on the construction project signed, including the owner, general contractor, design professionals, and construction subcontractors, the ability of each party to allocate their economic risks, and the benefit of keeping contract and tort law separate.


“Even though a subcontractor may not have the opportunity to directly negotiate with the engineer or architect, it has the opportunity to allocate the risks of following specified design plans when it enters into a contract with a party involved in the network of contracts.  In this situation, application of the economic loss rule encourages a subcontractor to protect itself from risks, hold the parties to the terms of their bargain, enforces their expectancy interests, and maintains the boundary between contract and tort law.” 

B. Negligent Misrepresentation Exception to Economic Loss Rule

Bilt-Rite Contractors, Inc. v. The Architectural Studio 866 A.2d 270 (2005)


The Supreme Court of Pennsylvania addressed the first impression question of whether a building contractor may maintain a negligent misrepresentation claim against an architect for alleged misrepresentations in the plans for a public construction contract where (1.) The was no privity of contract (2.) The Contractor relied on the plans to submit its bid (3.) Reliance on same resulted in pure economic damages.

School district entered into agreement with architect to prepare plans for a school. District solicited bids from contractors and included plans in the bid documents. Contractor submitted bid and was awarded contract. The plans included a curtain wall system and noted that the it could be constructed with the use of normal/ reasonable construction means and methods and using standard construction design tables. In fact, the wall required the contractor to employ special means and, therefore, increased construction costs.


Contractor sued architect saying the misrepresentation increased construction costs. The architect defended same asserting the Restatement (Second ) of Torts did not extend liability to architect absent privity and the action was barred by the economic loss doctrine. 


The court ruled (1.) Where information is negligently supplied by one in the business of supplying information, such as an architect or design professional, and it is foreseeable that a third party will rely on same , then no privity is needed to proceed with claims (2.) The Economic loss doctrine does not apply to claims of negligent misrepresentation.

Presnell Construction Managers Inc., v. EH Construction, LLC, 134 S.W.3d 575 (Ky. 2004)


In 1996, Presnell was hired as a construction manager/agent by the owner for the renovation of a commercial building.  EH was hired by the owner to provide “general trades” work on the project.  As to be expected since it ended in litigation, there were problems on the project and EH filed suit against Presnell alleging that Presnell “supplied faulty information and guidance” to EH and failed to “properly” stage and time the work involved and was “careless and negligent” in coordinating the project.  Presnell also allegedly supplied “faulty supervision” to the contractors working on the project.  The claim by EH against the owner was dismissed because of an arbitration clause. 


The Kentucky Supreme Court adopted the negligent misrepresentation claim as defined within the Restatement without distinguishing numerous cases where negligent misrepresentation claims are not permitted in the face of the Economic Loss Rule.  In essence, the Kentucky Supreme Court has stated that while the Economic Loss Rule may bar some non-privity claims, if you are alleged to have supplied faulty information or guidance which is relied upon by another to their detriment, you can be liable for the resulting economic losses.

B. Mold as an Exception to Economic Loss Rule

In re Stucco Litigation//Begy v. Dryvit Systems Inc. WL 823688 (E.D.N.C.) (2005)


The court addressed the issue of whether the economic loss doctrine precluded recovery, under Illinois, law , for claims of negligence arising from water intrusion, and resulting mold.


Plaintiffs own a SFH clad in EIFS manufactured by Dryvit and with windows manufactured by Marvin Windows . They claimed water intrusion and damage to the building and personal property as well as mold and resultant health risks. Both Marvin and Dryvit moved to dismiss the cause of action for negligence based on the economic loss doctrine. 


The court held that the "sudden and calamitous" event exception did not apply and,  thus,  barred plaintiffs’ tort claim. The water intrusion was gradual and resulted in deterioration. There was nothing hazardous or unreasonably dangerous re the involved products.

Muirfield Village-Vernon Hills v. K. Reinke, Jr and Company  810 N.E. 2d 235 (2004)


General contractor sought contribution from subs following settlement with homeowners for mold claims. The home had suffered water intrusion, which resulted in mold. Homeowners suffered damage to personal property and vacated the home. They sued general contractor for same and then settled.  The General then sued subs for contribution. Subs moved to dismiss based on the economic loss rule.


    Here, even though it was undisputed that the mold and bacteria occurred gradually, it still fell within the “sudden and calamitous event” exception to the economic loss doctrine - since the manifestation was sudden and damaged personal property and required the homeowners to flee their home or experience the likelihood of personal injury. 

2. Duty

BFGC Architects Planners Inc. v. Forcum/Mackey Construction, Inc.  Cal. App. Lexis 979 (2004)


In this case, a lawsuit was brought by the Porterville Unified School District (Porterville) against BFGC Architects Planners, Inc.  (BFGC). Porterville hired BFGC to prepare architectural drawings and supervise construction of a high school.  Porterville also entered into contracts with Forcum/Mackey Construction, Inc. and S.C. Anderson, Inc. (Anderson) to perform general contracting services.  Porterville filed suit against BFGC alleging that, after completion of construction, Anderson submitted a claim to Porterville for more than $11 million arising from delays and disruptions caused by BFGC’s defective design.  


BFGC filed a cross-complaint against Anderson and Forcum (collectively “Defendants”) alleging negligence in failing to comply with the terms of their contracts, failure to perform their work with reasonable care and failure to perform work and services in a timely manner.  Additionally, BFGC also alleged equitable claims such as equitable indemnity, apportionment of fault/contribution, and declaratory relief for indemnity as against the general contractor.  Essentially, BFGC sought to lay some responsibility for the claimed delay damages at the feet of the general contractor.


Defendant general contractors filed a demurrer and motion to strike BFGC’s Complaint.  They argued that BFGC’s claim for negligence failed because the general contractor owed no duty of care to BFGC since there was no contract between the parties and because the negligence claim only sought recovery of economic damages.  Defendants then claimed that the equitable causes of action were based on an invalid negligence claim and could not stand alone.  


At the hearing on the motion, BFGC agreed with the court’s tentative ruling that the negligence claim failed based on the economic loss rule.  Therefore, the hearing focused solely on the equitable causes of action.  The trial court sustained the demurrers as to the equitable causes of action based on a finding that they were purely derivative of the negligence claim, which was not maintainable.  The trial court denied BFGC the opportunity to amend its cross-complaint which effectively ended BFGC’s suit.


The Court first established that equitable indemnity only applies among defendants who are jointly and severally liable as co-obligors to the plaintiff.  However, to apply, there must be some basis for tort liability against the proposed indemnitor.  Such liability may be based on, among other things, general negligence, vicarious liability, strict liability, or implied contractual indemnity.  “Without any action sounding in tort, there is no basis for a finding of potential joint and several liability on the part of defendants, thereby precluding a claim for equitable indemnity.”  

Marshall v. Burger King 824 N.E.2d 661 (2005)


The issue addressed was whether the owner of restaurant has a duty to design its parking lot to prevent cars from crashing through restaurant walls.


Plaintiff, as representative of estate of deceased, brought negligence claims against Burger King . The decedent was killed when a car drove through the wall of the Burger King and struck him. Plaintiff alleged Burger King failed to exercise due care in the design of the restaurant by failing to install protective barriers around the restaurant.  Burger King alleged it had not duty to protect from threat of run away cars and moved for dismissal. The trial court granted, the appellate court found:


Plaintiffs could state a cause of action for negligence, that the owner had a duty to protect patrons and that it may be negligent for failure to conform to the building code ( BOCA) and departing from custom and usage. The case was remanded for further proceedings.

 Hjelle v. Mid-State Consultants, Inc 394 F.3d 873 (2005)


Plaintiff was injured when struck by dirt during backfill of a trench. He sued defendant which contended that , as an inspector, it did not exercise control over the job site such that it extended a duty to plaintiff to it.


The 10 ADVANCE \u 3th ADVANCE \d 3 Circuit court of Appeals in reviewing the decision of the U.S. District Court of Wyoming found that while the evidence established that the inspector had instructed plaintiff where to dig, had approved the work, had instructed plaintiff to mark a pipe at the bottom of the trench, had instructed where certain pipe was to be placed, he did not specifically direct the manner in which the results were to be achieved and did not assume job site safety; thus , it owned no duty to plaintiff.

Weseloh et al. v. K.L. Construction Co., Inc.

In this matter, the Weseloh plaintiffs were the owners of property in San Juan Capistrano and contracted with K.L. Wessel Construction Company, a general contractor, to construct an automobile dealership thereon.  Wessel subcontracted with Sierra Pacific Earth Retention Corporation, dba Retaining Wall Company North, to build retaining walls for the project.  Sierra, in turn, contracted with Owen Engineering Company to design two Keystone walls and also to inspect the wall following completion.  


Following construction, a portion of the retaining wall failed.  Thereafter, Weseloh sued Wessel, Sierra Pacific, a grading contractor, a soils engineer, as well as Owen Engineering Company.  Some time later, the plaintiff settled with the general contractor and Sierra.  Thereafter, Owen Engineering brought a motion for summary judgment on the basis that it had no contractual relationship with either the plaintiff or the general contractor, therefore: (1) there was no duty of care owed to either; (2) no evidence supported the claim that Owen caused the failure of the retaining walls; and (3) that the settlement between the plaintiff, the general contractor and Sierra operated as a release of Owen.  The trial court granted the motion for summary judgment on the basis of a lack of duty to the plaintiff and found that as a matter of law the claim for equitable indemnity by the general contractor was, therefore, barred.  The primary basis for the decision was that the nature and extent of the work performed by Owen Engineering was confined to giving a professional opinion to Sierra and, thus, Owen owed no direct duty to the plaintiff.  The court noted if there had been construction observation/supervision of the actual work performed, then a duty would have been owed to the plaintiff.
3.  Indemnity

Baldwin v. Coast Plastering Corporation 125 Cal. App. 4th 1339, 24 Cal Rptr 3d 9 (2005)


The issue in this matter related to the interpretation of the indemnity provision in a contract between a general contractor and a subcontractor and whether a unilateral attorneys fees clause included in the indemnity clause is subject to the reciprocity principles in the Civil Code sec 1717.


Here, the general contractor as also the developer of 239 unit community.  It entered into subcontract agreements that contained general indemnity provisions but also had separate “stand alone” indemnity agreements which provided, in pertinent part: “The undersigned Subcontractor hereby agrees to indemnify Baldwin ... against any claim, loss, damage, expense, or liability arising out of acts or omissions of Subcontractor in any way connected with the performance of the subcontract ... unless due solely to Baldwin’s negligence ... Subcontractor shall, on request of Baldwin ... but at Subcontractors’ own expense, defend any suit asserting a claim covered by this indemnity.  Subcontract shall pay all costs, including attorney’s fees, incurred in enforcing this indemnity agreement”.


The subs prevailed at trial and made a motion for fees under this agreement.  Baldwin asserted the attorney’s fees, since they were contained in an indemnity provision, and not in separate attorney’s fees section of the contract, were not subject to the reciprocity requirement of the Code, i.e. that the right to attorney’s fees cannot be unilateral.


The trial court granted the motion for fees, Baldwin appealed and the Ca 4th District Court of Appeal ruled where the contractual provision is not included as an item of loss or expense under the indemnity provision but instead separately provides for the recovery of attorneys fees incurred in enforcing the indemnity agreement, sec 1717 applies and authorizes a prevailing indemnitor/subcontractor to recover fees so incurred, also when the subcontractor is required to prove its lack of fault in defending a claim under the indemnity, it is entitled to recover the fees incurred therefor. 

4. Statute of Limitations

Paszkowski v. Metropolitan Water Reclamation District of Greater Chicago 820 N.E. 2d 401 (2004)


Personal injury action by a construction worker. The issue was the applicable statute of limitations - 1 year or 4 years.


Plaintiff suffered personal injuries in 1998 while working on the District’s deep tunnel construction project. He sued in 2000. At issue was whether the 1 year statute for personal injuries set out in the Tort Immunity Act applied or whether the longer 4 year statute which applies to construction related causes of action applies. 


The Illinois Supreme court determined the 1 year was the applicable statute based on the legislative intent that it apply broadly to any possible claims against a local government entity.

CLPF-Parkridge One LP v. Harwell Investments ( 2005) 105 P.3d 658 


Plaintiff is an owner of a commercial office building. It alleged pre cast concrete panels on the exterior of the building cracked and caused damage. It sued the general contractor, the precast panel manufacturer, and the engineer which designed the panels . The District court in Colorado dismissed the suits against the general contractor and engineer but let a breach of warranty claim remain against the panel manufacturer. Prior to the dismissals, the manufacturer had cross claimed against the engineer for indemnity. The engineer filed a motion for judgment on the pleadings saying the claim was premature until the precast manufacture either settled or had judgment entered against it. The manufacturer claimed the statute of limitations was extended to up to 90 days past judgment or settlement or allowed a cross claim to proceed in the construction defect case. 


The Supreme Court of Colorado ruled the Code does not bar cross claims for indemnity in construction defect cases but also allows same in an separate lawsuit as long as it is not longer than 90 days after termination of the construction defect suit.

5. Experts

Thompson v. Gordon WL 845800  Ill. App. 2 Dist. (2005)  


The issue here related to an engineer unlicenced in the involved State offering opinions as an expert.


Plaintiff decedent was killed in a motor vehicle accident and sued for improper road design and construction. Defendant engineers moved for summary judgment and , in response, plaintiff submitted a declaration from an  engineer licensed in Washington DC but not in Illinois. Defendants objected stating the opinion constituted an unlicenced practice of engineering under the Illinois Professional Engineering Act. The Licensing Department had issued a cease and desist order to the engineer as well. The court granted the objection, struck the declaration. 


The Appellate court declined to decide whether the act of testifying was an unlicenced practice of engineering but , instead, ruled the trial court had abused its discretion in not going beyond the licensing issue and instead must also look at the expert’s background , training and experience to determine it he would assist the trier of fact. Thus, the matter was remanded.

Alliance for Disabled in Action, Inc. v. Continental Properties, et al., 853 A.2d 238 (N.J. Super. Ct. 2004)


Plaintiff brought suit against the architect and site engineers for the project alleging that the New Jersey Barrier Free Subcode was violated by the design and construction of the 27 buildings containing 330 housing units.  A bench trial was held and the court found reconstruction and retrofitting of entrance thresholds, kitchen work space areas, shower faucet controls, cabana entrances, restroom mirrors and curb ramps to be required and awarded $11,000 in attorney fees.  On appeal, plaintiffs objected to a finding in favor of the architect on the basis that there was no testimony that the architect breached the standard of care and that the lawsuit was in fact a negligence claim.  The appellate court reversed summary judgment for the architect and indicated that the issue was simply compliance or non-compliance with the Subcode.  As a consequence, the expert witness was qualified to render an opinion on code compliance.


Summary judgment in favor of the site engineer however was affirmed on the grounds that there was no evidence to indicate that the project plans the engineer provided did not comply with the Subcode or the nature and extent of differences between plans prepared by the engineer and the as-built condition or that the engineer had any responsibilities during the construction phase of the project.

Associated Industrial Contractors, Inc. v. Fleming Engineering, Inc., 162 N.C. App. 405, 590 S.E.2d 866 (N.C. App. 2004)


The general contractor hired to construct a square addition to an auto plant hired Fleming to locate the position for the columns.  Each column could be no more that 1/8" out of alignment and the general contractor did not believe they could use conventional methods to survey the location of the columns with the necessary accuracy because of existing buildings surrounding the construction site and wind interference with their use of a plumb bob.


In the trial of this matter, the contractor called the surveyor who performed the work for Fleming to describe in great detail what he was hired to do and how he and his assistant accomplished their responsibilities.  The appellate court held that this testimony was sufficient to establish the standard of care.  However, the dissenting opinion judge held that testimony establishing what a surveyor did, did not establish what generally accepted surveying practice under similar circumstances required nor that the procedure followed failed to comport with those standards.


The Court of Appeals affirmed the judgment against the surveyor for the $23,000 expended to relocate the columns.  The court held that it is “common knowledge” that a surveyor hired to pinpoint columns for a rectangular building site that must be precisely square, must accurately mark column locations so as to result in two sets of parallel lines connected by four 90 degree angels.

Pending Legislation

Anti Indemnity in California

AB 573 (Wolk) : An act to repeal and add Section 2782 of the Civil Code, relating to indemnity reimbursement of defense.  This bill would render “void and unenforceable” all provisions in contracts entered into on or after January 1, 2006, which purport to indemnify a person from injuries or damages “arising from, in whole or in part, the negligence or the willful misconduct of the indemnitee or the indemnitee’s agents, . . . .”  Additionally, this bill would require an indemnitee who has been afforded a defense by an indemnitor to reimburse a percentage of the costs and fees actually incurred equal to that indemnitee’s percentage of comparative fault.

AB 758 (Calderon): An act relating to construction contracts: indemnity.  This bill would provide that, except as specified, all agreements relating to residential construction contracts entered into after January 1, 2006, that purport to indemnify or require a defense duty of the builder by a subcontractor arising from the negligence of the builder (or its agents) or for design defects are void and unenforceable.

Duty to Report Settlements & Judgments: California Business & Professions Code section 6770 has been revised ( depending on certain funding requirements) to require licensed design professionals to report to the licensing Board :


“Any civil action judgment, settlement, arbitration award, or administrative action resulting in a judgment, settlement or arbitration award against the licensee in any action involving fraud, deceit, misrepresentation, breach or violation of contract, negligence, incompetence, or recklessness by the licensee in the practice of professional engineering if the amount or the value of the judgment, settlement or arbitration award is fifty thousand dollars ($50,000) or greater”


More importantly, section 6770.2 was added requiring the insurer of  the licensee to make such a report, the amount paid by the insurer and the identity of the payee.


