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I.
Introduction--  Sun Tzu on the use of spies.


More than 2,400 years ago, Sun Tzu, a Chinese general wrote what was considered the greatest treatise of all times on the subject of warfare.  In it, he extolled the virtues of the use of spies to gain an advantage over the enemy.  While we cannot literally spy  confidential information from our opponents, the value of considering the thinking of  the plaintiff’s’ bar is beneficial.

II.
Combating Anti-Plaintiff Bias.

While we are keenly aware of the cynicism surrounding our corporate clients, plaintiff’s lawyers are sensitive to their own struggling image with juries and the public.


A.
Stella Awards.

Named after Stella Leibeck (the plaintiff in the McDonald’s case), the Stella Awards are given annually to highlight the most frivolous of lawsuits around the nation.  To counter this, ATLA actually researches each alleged “Stella Award”, and usually finds the case to be completely made up.  Through state and national websites and publications, they have launched a campaign to dispel what they believe is the urban legend of frivolous lawsuits.

B.
McDonald’s Coffee Case.

No single verdict has drawn more ire and public criticism than the McDonald’s coffee case where a jury awarded the plaintiff $4 million from burns resulting from spilled coffee.  Plaintiff’s attorneys used this case effectively by:

(1) distancing themselves from the case – during voir dire, plaintiff’s attorneys are easily able to get the jurors to agree with them that the verdict in the McDonald’s case was wrong, and ensured the jury they are against such abuses, implying that their case is legitimate, 
(2) Embracing the case -- by giving out facts such as that McDonald’s received 700 prior complaints, their own expert admitted their coffee was too hot, etc….  Plaintiff’s attorneys seek to explain and legitimize high verdicts in injury cases. 
C.
Dealing with Jury Friendly Doctors.  
Unlike corporations, doctors generally enjoy good reputations with the jury as caring health care providers that work to help and cure their patients.  This is especially true with general practitioners and doctors that practice in more rural areas.    Plaintiffs attorneys recommend the following as ways to find unflattering information:

1.   interviewing nurses and hospital staff, 
2.   review prior litigation, 
3.   organization membership,
4.   hospital as target, 
5.   financial disincentives, 
6.   create conflict among defendant doctors, 
7.   video taped depositions, 
8.   minimizing legal jargon, 
9.   eliminating empty chair defense, 
10. show multiple opportunities for correct diagnosis and           treatment, 
11. failure to act.
III.
Themes in Nursing Home Cases.

Nursing home litigation has exploded in the United States in the last ten years.  Plaintiff’s attorneys often make the very appealing argument that human lives cannot be devalued simply because of old age or sickness.  Jurors in a nursing home trial have the opportunity to set the bar for a level of care that ensures good health and dignity for our most weak and venerable population.  The goal of a plaintiff’s attorney in a nursing home trial is to convince the jury they will do good by awarding the plaintiff a large sum of money.  



A.
Accountability.




1. 
We are responsible for our own actions.




2.
Typically resonates with more conservative jurors.



B.
No Captain of the Ship.




1.
No comprehensive care.




2.
Right hand/left hand situation.



C. 
Sanctity of Life.

1.
Very appealing to conservative jurors who normally would be biased
against lawsuits.



D.
They gave up on them.




1.
Contrasts the last care rendered to the level of care that was 




initially promised.



E.
Counter to Defense Themes.




1.
They were sick when they got here.

-Nursing homes are not for the healthy.





-Pre-existing condition put nursing home on notice of need for 




  higher level of individualized care.                            



2.
We did the best we could considering…





-The best care means not giving up.





-Delivering promised care.





-Good care must be provided and documented.




3.
Going to die anyway.




-No one is less entitled to life.




-The appearance of callousness, demonstrated by defense use of 




  records stating “poor prognosis” or “condition terminal.”

IV.
Tire Degradation Litigation.

A.
Aged Tires.

According to the April, 2005, issue of Trial Magazine, tire age degradation has been “an open secret” within the industry, but the public has only recently started to take notice as the number of crashes causes by “aged tires” has grown.  


1.
Industry opposition and lack of consensus has prevented 



the NHTSA from making any industry standard rules.  

2.
Age degradation occurs regardless of the mechanical 



fatigue that a tire undergoes.  

3.
Tires with adequate tread and without any visible defect are 


likely to find their way onto the vehicles, regardless of age.  


4.
German manufacturers and Toyota began issuing warnings 
for 


tires more than six years old.


B.
Liability Theories.



1.
Failure to Warn.

The tire manufacturers’ failure to adequately warn 
consumers of the dangers associated with the use of an older tire is a clear violation of § 402(a) of the restatement (2d) of Torts:  Product Liability (1988).  



2.
Defective Design.

Manufacturers can reduce degradation by elevating the tire’s anti-degradation chemical content or designing a better, thicker inner-liner.  However, anti-degradants and liners are costly and are used sparingly.



3.
Dealer Liability.

Tire dealers and repair shops often have internal policies requiring that the tires be inspected before a vehicle is 
returned to its owner.  The tire store that allows an aged tire to remain on a vehicle or places an aged spare into use has potential liability.  

V.
Backseat Litigation.

A.
Theories of Liabilities.

Although auto makers are now instructing drivers that the back seat is the safest place for children, no performance standards for rear restraint systems have been issued.  According to the February, 2005, issue of Trial Magazine, in the 1990’s, the automotive industry had many warnings from the government and medical community of serious injury risk of children in the back seat.  Accidents have occurred where children in the rear seat were paralyzed or killed while their parents in the front escaped with minor injuries.  

B.
Areas of Potential Liability.



1.
The Seat Belt

Seat belt geometry in the rear seat is different from the front seat, especially if the rear seats are removable as they are in many vans and SUVs.  Although there is evidence of children involved in roll-over accidents being fully or partial ejected from properly adjusted and fully latched rear seat lap and shoulder belts, U.S. auto makers do not perform roll-over testing during vehicle development.



2.
The Vehicle Seat.

Back seats are generally not designed to accommodate children’s lower extremities.  There is substantial risk of “submarining” because of the children’s underdeveloped pelvic structures and slump posture. Therefore, back seats should be equipped with ramps.  Also, a tall child’s head and neck may extend above the top of the back seat.  This can result in significant whiplash in low speed collisions.  



3.
Separation Between Back Seat and Trunk.

In some passenger cars, the structure that forms the back of the rear seat is also the forward wall of the truck.  With the impact from a crash, the trunk contents can move forward rapidly and crash into the back seat where the child is sitting.  



4.
The Front Seat.

The child in the back seat of a vehicle may be injured or killed if the front bucket seat collapses onto the child in the back seat during a rear-end collision.  

VI.
Medical Patches.

Although use of “the patch” is an easy and effective way to deliver medication into the blood stream, it is not without risk.  Patients and healthcare provides often misunderstand the patches proper use, resulting in improper dosage.  Further, a defective design caused a recent product recall.   



A.
Dangers of the Patch.




1.
Defective patches that deliver incorrect dosages to patients who 




overdose through misuse.




2.
Doctors who misprescribe or fail to monitor medication.




3.
Abuse by user.



4.
Sales of counterfeit patches.



5.
False and misleading advertising claims.



B.
Current Status.




1.
February, 2004, Johnson & Johnson recalled 440,000 Duragesic 




patches.




2.
In 2004, FDA issued a safety alert regarding leakage from 





Fentanyal patches causing nausea, sedation, drowsiness or other 




serious (and potentially life-threatening) complications.




3.
Lawyers in eight states around the country are currently looking at 




filing lawsuits.

