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TOPIC 1


NATIONAL TORT REFORM INITIATIVES

· Medical Malpractice: the California model was used in Congress, and the House of Representatives passed a major medical malpractice reform bill, capping pain and suffering ($250,000) and controlling attorney fees awarded to the plaintiffs.  But the Bill languishes in the Senate.  Chances of passage during the next session 50/50.

· Asbestos: the parties are excruciatingly close to a deal for creating a fund of approximately $140 billion, with manufacturers and insurers chipping in the most.  Insurer very concerned that no “hidden exposure” remains.  Arlen Specter (chairman, Senate Judiciary Committee) instrumental in pushing for completion of deal. Chances for passage: better than 50%.

· Class action reform: accomplished.  Seven-year effort. Major success by the business lobby. Details are discussed, infra.  

TOPIC 2
ADDITIONAL MOMENTUM FOR BINDING ARBITRATION OF DISPUTES

· Many commercial enterprises have become enamored of putting binding arbitration agreements in all sorts of consumer contracts.

· The plaintiffs’ bar, consumer groups, and some courts and legislatures are hostile to these, declaring them “unconscionable” and one-sided.

· Two years ago the U.S. Supreme Court in the Circuit City case indicated that the 1913 Federal Arbitration Act controls such agreement, and under the Supremacy Clause trumps state law.  

· This means that the private arbitration contract will become increasingly more difficult to upset, rendering it even more popular for use by business with respect to consumer transactions.  

· Class-wide arbitration:  this is the big issue today.  Can the private arbitration agreement state that “class-wide arbitration” is prohibited? If so, it means that each individual consumer will be required to arbitrate his/her individual claim, with no aggregation of class-wide claims. In effect, this completely eliminates class action litigation, since arbitration will be the exclusive remedy.  

· The California Supreme Court recently heard the class-wide arbitration issue case (known as the Discover Bank case),
 but that case may be decided on the basis of Delaware law.  

· California has recently upheld a provision in an arbitration contract banning class-wide arbitration.

· In addition, the Ninth Circuit has recently held that the arbitrator, not the court, is to decide whether an agreement is “unconscionable”
, something that most arbitrators would be reluctant to do, since they have a stack in the arbitration going forward! 

· Insurance industry should consider use of binding arbitration clauses for coverage and bad faith disputes, with caps on punitive damages.  The agreement must provide certain due process requirements.  A suggested form of agreement that should survive scrutiny by the court is attached.  

· And most recently the Supreme Court of California, again upholding the supremacy of federal law, invalidated the ethical rules created by the California Judicial Council, declaring that they are inapplicable to a federal banking/securities action in which the securities broker objected to having the ethical rules apply.

· All of this portends well for the growth in binding arbitration and the insulation of such agreements from attack from hostile courts and state legislatures.

· If bans on class-wide arbitrations on such agreements are ultimately upheld, this could be a vehicle to eliminate entirely class action litigation in broad categories of consumer cases.  

ARBITRATION ENDORSEMENT

YOU [i.e., the insured] and THE COMPANY hereby covenant and agree that, at the election of either YOU or THE COMPANY, any disputes arising from THE POLICY shall be submitted to binding arbitration.  YOU and THE COMPANY acknowledge that, in exchange for YOUR choosing to enter into this arbitration endorsement, THE COMPANY will apply and YOU will receive a discount in your premium [as set forth in the declarations page].


For purposes of this arbitration endorsement, “any disputes arising from THE POLICY” includes, but is not limited to:

1.  Any dispute concerning whether this policy covers a claim YOU make for benefits under THE POLICY;

2.  Any dispute concerning the amount of benefits due on a claim YOU make for benefits under THE POLICY;

3.  If THE POLICY includes a promise to defend and/or indemnify YOU for claims against YOU, any dispute concerning whether THE COMPANY is obliged to defend or indemnify YOU for a particular claim against YOU;

4.  Any dispute concerning whether THE COMPANY has breached its duty to act in good faith towards YOU in handling and/or paying a claim YOU make for benefits under THE POLICY, including claims that the company has engaged in unfair business practices; 


Either YOU or THE COMPANY may elect arbitration of a dispute arising from THE POLICY.  Arbitration under this endorsement shall be conducted according to the rules of the [insert arbitration organization of choice].  Arbitration will be conducted by [a single arbitrator chosen by agreement between YOU and THE COMPANY] [a panel of three arbitrators, one chosen by YOU, one by the COMPANY, and one chosen by agreement of the parties].  Before arbitration takes place, YOU and THE COMPANY agree that reasonable discovery will be permitted.


The cost of paying the [arbitrator] [arbitrators] will be borne by THE COMPANY.  However, YOU and THE COMPANY agree that each of you will bear your own costs and attorneys fees.

YOU and THE COMPANY agree that in the event the insured prevails, in whole or in part, in the arbitration proceeding, the arbitrator is authorized to award attorneys fees to the insured in an amount not to exceed one-third of the amount of the total recovery.  This provision is to provide no benefit to the insurer.  


YOU and THE COMPANY agree that the arbitrator will have jurisdiction to issue any and all relief that would have been available if the dispute had been litigated in court except that an award of punitive damages, if any, will be limited to an amount not to exceed three times the compensatory damages awarded by the arbitrator.


It is further agreed that class-wide arbitration is not permitted under this agreement.


It is further agreed by insured and insurer that this endorsement is entered into pursuant to the Federal Arbitration Act (FAA), is to be governed by the Act, and is to be interpreted in accordance with the Act.  


It is further agreed by insured and insurer that the arbitrator will follow the substantive and evidentiary law whose governing law applies to the dispute and that the decision of the arbitrator will be in writing and is subject to review of the court having jurisdiction over the dispute as provided in the laws of  that jurisdiction.  

Acknowledgment of Intent To Submit Disputes To Arbitration
I, [the insured], acknowledge that I understand that I am constitutionally entitled to bring claims regarding this policy in court, and/or a jury, and that, if I sign this agreement, I will not be able to bring a lawsuit concerning any dispute that may arise which is covered by this arbitration agreement.  Instead, I agree to submit any such dispute to arbitration as provided above.

I also acknowledge that, in exchange for my agreeing to submit any dispute to arbitration, that THE COMPANY will apply, and I will receive, a discount in the premium I pay for this POLICY.








_____________________________









[insured’s signature]








_____________________________









[company’s signature]

TOPIC 3

CONGRESS PASSES, AND PRESIDENT SIGNS, MAJOR CLASS ACTION REFORM BILL

· President Bush on February 18, 2005, signed the Class Action Reform Bill. This Bill was heavily supported by the business community and will make it much easier to remove class actions lawsuits to Federal Court.  

· It has been a seven-year effort on the part of the business community to push through this Legislation, and a principal purpose of the bill was to prevent the “forum shopping” that had become notorious in areas such as Madison County, Illinois.

· If the action involves $5 million in damages, that is enough to satisfy the “amount in controversy” jurisdictional requirements; previously, each named class representative/plaintiff had to be damaged in the amount of $75,000 – difficult to show.  Now you can aggregate to reach the $5 million figure.

· Diversity will now exist in class actions where any one member of the class is a citizen of a different state from any one defendant.  Comment: it will be much more difficult for plaintiffs to use their traditional tactic defeating diversity jurisdiction by naming a defendant who is a citizen of the same state as any one of the plaintiffs.

· Localized actions: the federal court does however, have discretion to decline to exercise diversity jurisdiction when more than one-third by less than two-thirds of the class members and the primary defendant are both citizens of the forum state. 

· But, federal courts are precluded from exercising diversity jurisdiction when the primary and more than two-thirds of the plaintiffs are from the forum state. 

· Some business executives expect there to be a decline in class actions as a result of this Bill, and most business interests feel that they will obtain a fairer treatment and more expeditious handling in Federal Court, since the Federal Courts have a better track record in this area than State Court.

· There may be some relief for the tobacco industry, although most courts have refused to certify personal injury actions against the tobacco industry as class actions (since individual damages vary per plaintiff).

· The same applies to the drug industry (Vioxx suits for example) where individual lawsuits will not be affected and class action treatment or certification is rare. 

· The technology industry, hit frequently with shareholder suits, will benefit (although a lot of those suits are normally filed in Federal Court anyway).

· The vote was 279 to 149 in the House and 72 to 26 in the Senate – rather a lopsided vote.

· The business community was extremely unified and powerful on this Bill; the same unity and power may not be demonstrated in the other two leading tort reform measures (medical malpractice reform and asbestos reform, although asbestos is close).

· Insurers may particularly benefit from the new class action law, since they are frequently sued in State Court class actions.  

· In the year 2003, the insurance industry paid out $173.9 billion in settlements and defense costs and this is up 36% from the year 2000.  

· Coupon settlements: coupon settlements have been popular both with plaintiffs’ attorneys and defense attorneys because they promote settlement while allowing plaintiffs’ attorneys to collect big attorney fees.  This may be at an end, since the new legislation says that the attorney fees of the plaintiffs’ counsel depend upon the value of the coupons in fact redeemed.  Interestingly, both the business community and the plaintiffs’ bar oppose this provision, since it may inhibit a popular method of getting cases resolved without a huge financial payout to the class by the defendant, while at the same time allowing for large awards of attorney fees.

· Class action reform could encourage insurers to offer other lines of liability coverage, which would be beneficial to consumers.

· Defense costs as a ratio to settlements rose to 46.7% (2003) from 31.7% (2000), and if insurers obtain relief from this rate of increase, the savings could be passed along to consumers resulting in lower premiums.  Therefore, the insurance industry may find itself a major beneficiary of this reform legislation.

Conclusion:  Many more of the moderate to large class actions will now be handled in federal court.  Historically, federal judges take a much closer look at legal issues, including certification, than state courts.  However, in populous states such as California, we can still anticipate a large number of “localized” class actions where California residents predominantly are affected.  Those will still be attractive for plaintiffs’ counsel from the economic standpoint.  

TOPIC 4

BUSINESS AND PROFESSIONS CODE § 17200

A.
General Background

California’s unfair competition law permits a party to seek injunctive and restitutionary relief for any unlawful, unfair or fraudulent business act or practice. (Cal. Bus.. & Prof. Code §§17200, 17203, 17204.)

B.
Pre Proposition 64

1.
Private Attorney General - Before Proposition 64, any private person could file a lawsuit alleging unlawful, unfair or fraudulent so long as it was “acting for the interest of itself, its members or the general public.” (Cal. Bus. & Prof. §17204.)  Under this statutory scheme, plaintiffs were allowed to file actions seeking injunctive and monetary relief on behalf of others without suffering any personal harm and without complying with the procedural requirements for class actions. (Kraus v. Trinity Mgmt. Serv. Inc. (2000) 23 Cal.App.4th 116; Stop Youth Addiction, Inc. v. Lucky Stores (1998) 17 Cal.4th 553.)

2. 
Finality of 17200 action – Because class action certification was not required, issues prevailed as to the finality of a 17200 judgment.  (See Richards v. Jefferson County, Alabama (1996) 534 U.S. 793, 801; “that proceeding would have a binding effect on them, as absent parties, only if it were so devised and applied as to ensure that those present were of the same class as those absent and that the litigation was so conducted as to ensure the full and fair consideration of the common issue.”)  Accordingly, a potential plaintiff absent from the litigation may not be bound by a judgment unless there has been adequate class representation.  Thus, a defendant sued under Bus. & Prof. 17200 could be subject to a multiplicity of suits concerning the same underlying conduct.

3. 
Examples of “shake down” suits

a.
Kwikset



In 2000, James Benson, on behalf of the general public filed suit against Kwikset and Black & Decker for restitution and injunctive relief under the Bus. & Prof, §17200.  Their crime?  Selling Kwikset locks advertised as “Made in U.S.A.” when the lock contained screws and pins made in Taiwan and part of the lockset latch assembly occurred at Kwikset’s Mexico plant.  The trial court awarded the sole “plaintiff” in the case $3,000,000 in attorney fees.  The Court of Appeal, Fourth Appellate District has determined Prop. 64 applies retroactively and has allowed plaintiff to file motion to amend to determine whether Mr. Benson has standing plus the right to maintain a representative action. (See Benson v. Kwikset (2005) 126 Cal.App.4th 887)

b.
AT&T 



Judge Edward A. Ferns, Los Angeles County Superior Court, dismissed suit against AT&T filed by Daniel Banales, in which Mr. Banales claimed the company charged a “hidden” fee when upgrading to a new phone.  Mr. Banales was not an AT&T customer. (Banales v. AT&T Wireless Services, Inc., Los Angeles County, case No. BC312007).

c.
Bayer “One a Day”



Judge David A. Workman, Los Angeles County Superior Court, dismissed suit against Bayer for including certain products in its “One a Day” vitamin brand that called for more than one tablet a day.  The plaintiff had never bought or used any of the products in question. (Kim v. Bayer Corporation, Los Angeles County, case no. BC309926). 

d.
California’s cows are not happy



People For The Ethical Treatment of Animals (PETA) filed an action against the California Milk Producers Advisory Board (CMAB) alleging its slogan “Great cheese comes from Happy Cows.  Happy cows come from California” violated California’s Bus. & Prof. §17200 because the advertisements were false and deceptive.  PETA alleged the “Happy Cows” live anything but easy, comfortable lives, in sharp contrast to the “fictional, idyllic setting of the ads.”  The Court of Appeal, First Appellate District affirmed the dismissal of the action holding that CMAB was not a “person” as defined by Cal. Bus. & Prof. §17200 and, thus, the state board was not subject to suit under that remedial statutory scheme. (See People For The Ethical Treatment Of Animals, Inc v. California Milk Producers Advisory Board (2005) 125 Cal.App.4th 871.)

C.
Proposition 64

On November 2, 2004, California voters passed Proposition 64.  Although the changes were minimal, the effect is very significant.

Proposition 64 provides that only those who “have suffered injury in fact” and have “lost money or property as a result of such unfair competition” will be allowed to file suit. (Cal. Bus.. & Prof. Code §§17204)  Further, Proposition 64 eliminates representative private attorney general actions brought on behalf of the “general public.”  Plaintiffs will now have to satisfy existing class action procedural requirements in order to obtain relief on behalf of any other person. (Cal. Bus.. & Prof. Code §§17535)

D.
Prospective or Retroactive Effect of Prop. 64

The effects of the amendment going forward are clear; the hotly contested issue is whether Prop. 64 applies to cases pending before the proposition took effect.  The issue has been addressed by the California Courts of Appeal, with divergent results.  It is only a matter of time before the California Supreme Court will grant review and decide the issue.  In the meantime, the following cases are illustrative:

1.
Retroactive – Lytwyn v. Fry’s Electronics, Inc. (2005) 126 Cal.App.4th 1455 (Fourth Appellate Dist, Div. One); Bivens v. Corel Corp. (2005) 126 Cal.App.4th 1392 (Fourth Appellate District, Div. One); Benson v. Kwikset  Corp. (2005) 126 Cal.App.4th 887 (Fourth Appellate District, Div. Three); Branick v. Downey Savings and Loan Ass’n (2005) 126 Cal.App.4th 828 (Second Appellate District, Div. Five.)

2.  
Not Retroactive – Californians For Disability Rights v. Mervyn’s LLC (2005) 126 Cal.App.4th 386 (First Appellate District, Div. Four).  Petition for Review filed on March 14, 2005.

E.
Plaintiffs’ Bar Complains

Hardest hit will be environmental torts, certain employment claims and mass torts whose circumstances make class certification difficult.  Prior to Prop. 64, Business & Professions Code §17200 was an effective statute in which a group of injured plaintiffs did not make up a traditional class, but yet were able to pursue a lawsuit without traditional class certification.  Further, in cases where harm is inevitable but has not yet occurred, the plaintiffs bar argues the new law could make it nearly impossible to file for injunctive relief.  California Attorney General Bill Lockyer, a vocal opponent of Prop. 64, complained the state citizens would “have to wait, ‘til their kids are injured by pollution,” before they could sue, according to a transcript released by the Natural Resources Defense Council (NRDC).

TOPIC 5

30 YEAR OLD CALIFORNIA MEDICAL MALPRACTICE LAW SERVES AS GOOD MODEL FOR NATION

· A recent study by the Rand Corporation’s Institute of Civil Justice supports the proposition that the 1975 California Medical Injury Compensation Reform Act (commonly called MICRA) works.

· Reduced the exposure of doctors and insurers by 30%.

· Verdicts for plaintiffs cut by 15%.

· Attorneys’ fees cut by 60% [forcing plaintiffs’ lawyers to bear more of the cost of litigation and causing plaintiffs' lawyers to take fewer cases].

· The California law is being used as a model for many states, which are currently enacting medical malpractice reform legislation and is also being used as a model for the Medical Malpractice Bill, which is working its way through Congress.  

TOPIC 6

PRESIDENT OF AMA SPEAKS OUT IN FAVOR OF CALIFORNIA “MEDICAL MALPRACTICE” REFORM ACT

· Recently the President of the American Medical Association spoke out with alarm at the rising cost of medical malpractice insurance.  

· Pointing to California’s 30 year-old Medical Injury Compensation Reform Act (MICRA, passed in 1975), he stated that the annual premium for an OB/GYN in Los Angeles where pain and suffering awards are capped is $63,272, compared to Miami where the premium is $277,241 a year!

TOPIC 7

HOSPITAL OFFERS CREATIVE SOLUTION TO MEDICAL MALPRACTICE CRISIS

· Many doctors across the nation cannot obtain or cannot afford medical malpractice insurance. 

· Hospitals may now have a solution: they have started offering coverage to the doctor if the doctor will leave private practice and come to work for the hospital.

· Hospitals can afford to do this because they provide the coverage through in-house non-profit or “captive” insurers.

· These “insurance-related” organizations charge much lower premiums than regular medical malpractice insurance because the premiums are not based upon a national risk pool, but on the loss experience of the individual hospital itself (normally much less).  

TOPIC 8

HUGE INCREASE IN NURSING HOME EXPOSURE/PREMIUMS

· Malpractice insurance for nursing homes has increased by approximately 50% - mainly in states with large elderly populations such as Texas, Florida and Arkansas.

· Number of claims per 1000 patients has increased to 15.3 claims in the year 2003 (up from 13.8 claims the previous year).

· Laws such as the Elder Abuse law in California serve as the basis for many claims.

· Many nursing homes (as many as 25% in California) have no liability insurance whatsoever, and many others are reducing coverage.  

TOPIC 9

U.S. SUPREME COURT ENTERS ARENA OF TORT REFORM

· U.S. Supreme Court recently heard two significant “tort reform” cases, one involving the securities industry and one involving the products (pesticides) industry and the preemption doctrine.

Securities

Dura Pharmaceuticals Inc. v. Broudo (2005) 125 S.Ct. 1240, will construe an important section of the Private Securities Litigation Reform Act of 1995, specifically the “lost causation” principle.  Under the statute, the securities industry has taken the position that plaintiff shareholders who sue for losses (the collapse of 2001 - 2003) must prove that the damages were actually caused by specific conduct of the specific defendant in the suit.

· But the Ninth Circuit ruled that it was enough if the misrepresentation by the defendant “touched upon” the explanation for the losses.

· Counsel for the securities industry argues that if the Ninth Circuit rule is accepted, it would mean that the buggy whip manufacturer who made a misrepresentation, causing the stock to rise, would be liable when the entire industry collapsed due to the introduction of the automobile. 

· The case has huge ramifications, because of the thousands of shareholder lawsuits pending claiming fraud and misrepresentation associated with the stock market bubble and collapse years.  

Preemption

In Bates v. Dow Chemical, Texas farmer sued a pesticide manufacturer when their peanut crops were destroyed by the pesticides.

· Lower courts held that the matter was preempted by the Federal pesticide, etc. labeling law. 

· The case has important ramifications for product liability lawsuits in many other industries where federal labeling laws apply.

· In previous decisions, the Supreme Court has gone “both ways” on the preemption issue.  

TOPIC 10

REVOLUTIONARY TORT REFORM LEGISLATION INTRODUCED IN FLORIDA

· Major business group in Florida (Associated Industries of Florida) has introduced a 111-page comprehensive tort reform bill.  Among other things it would: abolish punitive damages, put caps on attorneys’ fees, put caps on non-economic damages in all tort cases, provide immunity for emergency room treatment.

· The Legislation would also repeal the “Sunshine Act” which makes it difficult to seal settlements with protective orders.  

· Bill would also restrict class actions and eliminate third-party bad faith lawsuits.

· Bill would also establish proportionate liability for accountants.

· On nursing home exposure, major limiting legislation was already passed in 2001; the new bill tightens further the liability exposure of nursing homes.

· Bill gives insurers more time to settle cases.

· Immunity granted for car rental company and dealers who allow test drives.

· Immunity granted to retailers in products cases and to manufacturers if the product “met the prevailing standards for performance and safety at the time it was designed.” 

· Both Houses of the Legislature are heavily Republican; however, the Legislature faced enormous pressure when they passed comprehensive medical malpractice legislation last year, and the likelihood that the proposed new measures will pass are not great.   But given the makeup of the Florida Legislature and the national momentum behind tort reform, Florida should be watched very carefully.  

· Update (as of late May, 2005) on the Florida situation: the comprehensive tort reform effort fizzled a bit.  Florida probably ran out of gas with its major reforms in medical malpractice.  The net result is that Florida did pass some major improvements in the area of landowner’s liability, namely, making it more difficult for plaintiffs to recover when injured by criminal acts committed on the defendants property.  But other major issues of tort reform lie ahead in Florida, and the Legislature is expected to pursue these areas later this year when the Legislature reconvenes.  

TOPIC 11

OHIO PASSES MAJOR TORT REFORM BILL

· In early December 2004, Ohio passed a major tort reform bill that the Governor has signed.

· Non-economic damages in most tort cases are capped at $500,000.

· Punitive damages awards are capped at $350,000.

· Obesity claims versus food purveyors are disallowed.

· Some companies immunized from asbestos exposure.

Note: past tort reform bills in Ohio have been declared unconstitutional by the State Supreme Court. A similar attack is expected on the present bill.

TOPIC 12

TORT REFORM FINALLY COMES TO MISSISSIPPI, ONE OF THE “HELL HOLES” OF TORT SUITS

· In 2004, Mississippi, ranked near the bottom as an unfavorable venue for litigation, enacted significant tort reforms.

· The new law takes effect September 1. 

· Pain and suffering generally capped at $1 million; medical malpractice capped at $500,000 for non-economic damage.  

· Punitive damages capped on a sliding scale basis (based on wealth).

· Venue provisions prevent the notorious forum shopping (lawsuit must be filed where plaintiff lives or where the actual damages occurred).

· Joint and several liability eliminated and several liability imposed (you only pay for what you cause).

· Retailers in products suits to be indemnified if they know nothing of the defect.

· These laws prompted by heavy business departures from Mississippi, including the recent decision by Toyota not to build an $800 million automobile plant. 

TOPIC 13

TWO FAST-GROWING STATES ADOPT MEDICAL MALPRACTICE TORT REFORM

· In the recent elections, Nevada approved a $350,000 cap on pain and suffering damages in medical malpractice cases.

· Florida approved restrictions on attorneys’ fees in medical malpractice cases, limiting the fee to no more than 30%

· Meanwhile, the Medical Malpractice Reform Act in Washington continues to move through Congress.  

TOPIC 14

THE VIEWPOINT FROM THE PLAINTIFFS’ BAR ON OBESITY CLAIMS

· During a Fall 2004, public health law conference, at which many plaintiffs’ lawyers were present, the following strategy surfaced:  

· Obesity litigation started in 2001, with the Surgeon General’s report, which classified obesity as an epidemic in the country.

· Studies show that obesity is a major contributor to heart disease, diabetes and sleep apnea and, next to tobacco, is the second greatest cause of preventable death, with 400,000 annual deaths alleged to be caused by obesity.  Claims are that 64% of Americans are over weight or obese.

· New targets beyond the food industry, fast food purveyors, restaurants, etc. are being talked about: for example, lawyers stated that doctors could be sued for failing to warn their patients to stop eating fatty foods; even parents of obese children could be sued for failing to control what their children eat; it was also mentioned that allowing children to become fat has become an issue in custody disputes (as was the case with tobacco where the parents smoked in front of their children exposing them to second-hand smoke).

· Another target could be the newspaper, television and radio industry with their advertisements for food and the claim that the ads are deceptive and misleading to consumers (if anything will help promote immunity, it will be a suit against the TV networks!)

TOPIC 15

UPDATE ON OBESITY SUITS

· More obesity lawsuits expected to be filed; tobacco litigation is being used as the model.

· Favorite states are Maryland, Oregon, and Washington State.

· Some states (Ohio) have already immunized the food industry.

· But some significant settlements have been made ($7.5 million by McDonald’s in one).

· Big potential development: with momentum for tort reform growing, the Senate may approve what the House has already passed, namely, immunity for the food industry and restaurants.  

TOPIC 16

U.S. GOVERNMENTS 1999 SUIT AGAINST TOBACCO INDUSTRY LIMITED BY APPELLATE COURT, BUT MAJOR EXPOSURE OF INDUSTRY STILL REMAINS

· In 1999, the Government commenced a new lawsuit against the tobacco industry claiming concealment and misrepresentation about the dangers of smoking and the addictive qualities of nicotine.  This lawsuit has now been in trial for five months.

· The latest development is that the court of appeals has substantially limited the remedies that potentially could be available if the Government wins the suit. The trial however, continues despite this appellate court ruling.

· One of the major remaining exposures faced by the tobacco industry in this suit is the possibility that, if the Government prevails, the tobacco industry will have to fund counter advertising by anti-smoking groups.

· The amount involved could be a percentage of what the tobacco industry itself spends to promote smoking.

· For example, in 2002, the industry spent $12.5 billion in marketing cigarettes!  A sizeable percentage of that could lead to a lot of anti-smoking ads!   

TOPIC 17

SIGNIFICANT NEW WEAPON FOR MANUFACTURERS OF MEDICAL PRODUCTS AND FOR DRUG COMPANY

· The Bush Administration is providing a significant new weapon to assist the manufacturers of medical products and to assist drug companies.

· The Administration has started to intervene in such products suits, filing briefs in support of the defendants.

· The briefs take the position that if the FDA has approved the product, the manufacturer or the drug company is immune from suit.

· One federal court in Philadelphia has already dismissed a lawsuit based upon a defective heart pump.  Horn v. Thoratec Corporation (2004) 376 F.3d 163 [2-1 decision by U.S. Court of Appeals]

· Such briefs could result in favorable appellate legal developments for these categories of defendants. 

TOPIC 18

$2.5 MILLION LAWSUIT OVER RAT EATING EPISODE ON TV.

· Austin Aitken, a 49 year-old paralegal, has filed suit against NBC.  He claims that he vomited, suffered high blood pressure, became dizzy, and ran into a door after watching a “Fear Factor” episode where rats were placed in a blender, mixed up, and then the participants drank the mixture. 

· He admitted that he had had no problem previously with episodes involving insects or worms.

· The suit is for $2.5 million.  

· When asked why he didn’t turn his TV. off, he said that he couldn’t get to it fast enough (probably ran into the door on the way to turning the TV. off!).

· Who says we don’t need tort reform!

Note: above suit dismissed by judge on March 10, 2005, as “frivolous.”

TOPIC 19

STATE OF THE LAW AFTER CAMPBELL v. STATE FARM:  HOW GOES IT IN CALIFORNIA AND THE NATION CONCERNING PUNITIVE DAMAGES?

Introduction  
By the time this article is published, we will almost be two years post the Campbell decision from the U.S. Supreme Court – a decision which revolutionized the approach to punitive damages throughout the country.  It is therefore an appropriate time to ask ourselves how the revolution is going.  Is it proceeding full steam ahead, or is it being undermined? The answer is that the revolution is doing well, although there are some aberrations, largely explained when we realize that certain judges across the country simply don’t like the Campbell case and will do what they can to avoid following it.

Statistical Data
To obtain a national perspective, it would be helpful to look at some statistical data …

If you examine the top 50 verdicts, the median punitive damage awards were as follows:

· 2001: $65.6 million

· 2002: $100.4 million

· 2003: $40 million (a 6-% decline from 2002)

Again, looking at the top 50 verdict, the median ratio between compensatory and punitive verdicts were as follows:

· 2001: 1 to 3

· 2002: 1 to 4

· 2003; 1 to 1.6 (another dramatic decline.

Therefore, this statistical evidence indicates that on the numbers, the U.S. Supreme Court has been successful in achieving a sea change in the area of punitive damages.

What The U.S. Supreme Court Itself Has Been Doing Since Campbell
Obviously, the U.S. Supreme Court is way too busy to be granting certiorari in punitive damage cases every year.  So, how is the court been controlling abuses that still occur in the states?

Generally speaking, the Supreme Court has been intervening in cases where the ratio is higher than 15 to 1 and has been declining to intervene in the cases where the ratio was below 15 to 1.

The manner of intervention is straightforward: the court simply orders that the “excessive” verdict be remanded to the state courts of the individual state, with the courts directed to re-examine its decision in light of Campbell.  

When these cases have gone back on remand, generally the verdict has been cut substantially.  

A funny thing happened on the way to final resolution of the Campbell case itself however!  You will recall that the jury verdict in the Campbell bad faith/punitive damage case was $2 million compensatory damages (emotional distress) and $145 million in punitive damages. The trial court cut the compensatory damages to $1 million and the punitives to $25 million.  Ultimately the Utah Supreme Court reinstated the entire $145 million punitive damage verdict.  

The final paragraph of the United States Supreme Court decision explicitly and clearly orders the case to be returned to the State of Utah with directions to enter a punitive damage verdict “at or near the compensatory sum” [$1 million].  How much clearer can you get?  Well, apparently not clear enough for the Utah Supreme Court, which upon remand entered a punitive damage verdict of $9 million, the absolute maximum that can be awarded under Campbell!  Talk about a classic case of chutzpah!  Nonetheless, the U.S. Supreme Court was too busy with murderers, rapists, and wars to bother taking up the case again, and that is ironically the final word on Campbell.  

Surprises and Aberrations
As will be set forth below, most federal and state courts in the country are religiously following Campbell; however, some judges do not like the decision and are doing their best to avoid applying it.  

One vehicle being used by some courts is to focus on the language of the Supreme Court indicating that the size of the punitive damage award should be measured against the harm or potential harm suffered by the plaintiffs.  Some courts are seizing on this language “potential harm” and are saying that the size of the jury’s verdict on compensatory damages is not necessarily the benchmark, and of “potential harm” suffered or to be suffered by the plaintiff could be much larger, and that can be used as the appropriate benchmark, therefore allowing for a higher punitive damage award than would otherwise be tolerated. 

One of the leading cases in this area is Mathias v. Acor 847 F.3d 672 (7th Circuit), a case decided by the famous Judge Posner.  The case involves plaintiffs who were severely bitten by bed bugs in a flea-bitten hotel in Illinois; they received only $5000 in compensatory damages (because of some quirks in Illinois law pertaining to innkeeper liability) but received a punitive damage award of $186,000 (a ratio of 37 to 1).  Judge Posner of the Seventh Circuit upheld the award saying that it was needed to prevent fraud and that wealthy corporate defendants were in a position to bring individual impecunious litigants to their knees with costly litigation strategies, and this should be prevented.  

California also has seen one aberration in the case of Simon v. San Paulo Holding Co. 113 Cal.App.4th 1137.  This case has gone through numerous appellate proceedings and is now in the California Supreme Court for final decision.  The underlying case was for real estate fraud and resulted in a verdict of $5,000 compensatory damages and $1.7 million punitive damages (a ratio of 340 to 1!).  The Court of Appeal upheld this verdict on the basis that the potential harm that plaintiff had lost the benefit of the bargain windfall in a real estate deal ($450,000) and if that figure is accepted as the “potential” harm the ratio of compensatory to punitive damages would only be 4 to 1, well within the margin of propriety.

As indicated above, the California Supreme Court has granted review in this case, and we predict that the court will reverse the Court of Appeal and will say that the only proper benchmark is the actual damage award handed down by the jury ($5,000 in the Simon case).  We predict that the California Supreme Court will reject this concept that a “fuzzy” concept of “potential harm” can be used as the appropriate figure.  To do so would create a huge inroads into the message that the Supreme Court was trying to send in the Campbell case.  As will be set forth below, we now have one California Appellate Court squarely rejecting this “potential harm” argument.  

The California Decisions: Mostly Good News!
The Romo case  

One of the first cases to be decided was Ford Motor Company v. Romo 123 S.Ct. 2072.  The case involved a Ford Bronco rollover, several deaths, and some terribly serious injuries.  Evidence indicated that Ford’s conduct was rather callous and indifferent as far as doing something about the problem.  The jury awarded $6.5 million in compensatory damages and $293 in punitive damages.  This was affirmed by the Court of Appeal, and that affirmance meant that this was the largest punitive damage verdict returned in a published decision in the history of California.  Surprisingly, the California Supreme Court refused to grant review, but Ford took the matter to the U.S. Supreme Court, which handed down one of its famous three sentence orders remanding the case to the courts of California.  When the decision came back to California, the verdict was cut to $24 million or roughly four and one-half times the compensatory award.  The case then settled.  

The Romo case therefore, follows the dictates of Campbell, but it goes beyond that: we have all seen punitive damages cases where plaintiff in the final argument tells the jury that it is necessary to “send a message” across the country to this manufacturer because of how they have endangered society at large.   Romo disapproved such an argument; Romo says that the jury can only consider this particular defendant and what this defendant has done to this particular plaintiff before the court – not people who are not before the court.  In other words, plaintiffs’ attorneys under Romo should not be allowed to tell the jury to “send a message” nor should they be allowed to argue that one of the purposes of punitive damages is to “enforce safety” across the country.  

The Textron case 
The next California appellate decision of interest is Textron Financial Corp. v. National Union Fire Ins. Co. 118 Cal.App.4th 1061, 13 Cal.Rptr.3d 586, 2004 Cal.App. LEXIS 777, May 20, 2004.  

This was an important bad faith and punitive damage case involving a long battle between the insurer (National Union) and the plaintiff.  The plaintiff was a “loss payee” under a policy that provided protection for property damage to a commercial bus. The real party in interest got into trouble for not paying the premium; various cancellation notices had been sent out but they were never sent to the loss payee.  Coverage was at one point reinstated, but this was after an accident causing damage to the bus.  When plaintiff suffered an economic loss because of property damage to the bus and submitted a claim to National Union, the insurer denied the claim on grounds that the policy had been canceled before the accident; National Union also contended that the notice was not required to be sent to the loss payee.

Suit was filed for breach of contract, bad faith, and punitive damages. The jury returned a compensatory award of $165,000 in favor of the plaintiff and punitive damages of $10 million. The trial judge then reduced the punitive damage award to $1.7 million.  The case then went through a complicated series of appellate proceedings including three appeals to the United States Supreme Court with both parties appealing.  National Union argued that the punitive damage award should be totally stricken and in any event was excessive under Campbell.  

The present appellate court decision was rendered after the United States Supreme Court remanded to that court.

The Appellate Court, on remand, affirmed the compensatory award, but cut the punitive damages further, deciding that a ratio of 4 to 1 was appropriate, resulting in punitive damages of $360,000 – quite a savings over the original jury verdict award ($10 million) and the award even as cut by the trial judge to $1.7 million!

The Appellate Court also handed down another important clarification in the punitive damage area: punitive damages can only be based upon the part of the compensatory award that constitutes tort damages.  In the present case, the total compensatory award was $165,414, but the tort damages were only $89,000 of that amount, and therefore, the $89,000 figure is the appropriate benchmark to determine the appropriate punitive damage award.

Finally, though unrelated to punitive damages, this decision is a very important limitation on B&P Code section 17200 claims.  The court indicates that section 17200 really was intended to address such things as anti-trust conduct, price fixing, and restrain of trade; 17200 claims cannot be used simply as a device for the reiteration of individual acts of bad faith because this would violate the Moradi-Shalal proscription against giving an insured a private right of action against the insurer based upon violation of the Insurance Code.

The Bardis case

Shortly after Textron the court decided Bardis v. Oates (2004) 119 Cal.App.4th 1, 14 Cal.Rptr.3d 89 which is another significant California Appellate Court case post Campbell.  Again, we have a real estate fraud case involving a suit between two partners, the claim being breach of fiduciary duty.  Bardis sued Oates and the jury rendered a verdict of $160,527 in compensatory damages and $7 million in punitive damages. On appeal the compensatory damages were affirmed but the punitives were reduced to $1.5 million, roughly nine times the compensatory award.  In a lengthy decision the Court discusses and clarifies important issues that have arisen since this U.S. Supreme Court case decided Campbell.  

First, and most importantly, the court comes down squarely on the side of using only the actual compensatory award as the appropriate benchmark when deciding whether the punitive damage verdict is excessive.  This answers the issue raised in the Simon case and cases from other states, which have focused on the “potential harm” (as distinguished from the actual jury verdict) and have used this theory to justify higher punitive damage awards.  Bardis states that it is only the actual compensatory damage award, which serves as a point of reference, disapproving of this fuzzy concept of “potential harm” which some courts have latched onto.

Next, Bardis discusses when the punitive damage ratio may exceed 9 to 1.  Three factors are required:  when the conduct of the defendant was particularly reprehensible but has only resulted in a small amount of economic damage; when the injury is hard to detect; when the monetary value of non-economic damage is difficult to determine.  Under Bardis all three factors must be present in order to justify a higher ratio (even though, in fairness, the Campbell case seems to indicate that only one of the three factors need be present).

Finally, Bardis indicated that there really should be no distinction between economic injury and physical injury with respect to the proper ratio; a higher ratio will always be supported when the reprehensibility is more egregious, regardless of the nature of the injury; this departs somewhat from the BMW case.  

In the Bardis case itself, the court imposed a 9 to 1 ratio since the conduct of the defendant was so severe.

The Boeken case
The most recent California punitive damage case is Boeken v. Philip Morris (2004) 122 Cal.App.4th 684, 19 Cal.Rptr.3d 101.  

This is a tobacco case; these cases have made bad law across the country and really should be treated as sui generis.  The plaintiff started smoking at age 14 and smoked two packs a day for more than 40 years (!).  Plaintiff developed lung cancer and suffered terribly for a long period of time before dieing.  The charge against Philip Morris was under a theory of improper marketing activities.  The jury verdict was $5.5 million in compensatory damages (of which $2 million was for economic loss) and $3.5 billion for punitive damages.

The trial court, employing remitter, cut the punitive damage award to $100 million which plaintiff was willing to accept, but Philip Morris appealed.

On appeal the punitives were cut to $50 million, approximately nine times the compensatory award.  In affirming the court points out the reprehensibility of Philip Morris in marketing and concealing the dangers of cigarettes.

The court rejected defendant’s contention that the jury could not consider the effects of cigarette smoking in other states, since Philip Morris’ activities in other states are exactly the same as in California.   Secondly, the court rejected Philip Morris’ contention that since the compensatory award was so large, it necessarily included punitive elements and the plaintiff had therefore been substantially compensated by the compensatory award.  The court rejected this argument saying that the harm in Campbell had been economic where as here it was physical and the potential harm (death) was severe.  

Thirdly, and for the first time in California, the court discusses the other prong of the Campbell decision “ratio” test, namely, that the punitive damage award should bear a reasonable relationship to the fines or penalties that would be levied by the public authorities for the same conduct.  In a rather creative analysis, the court pointed out the improper marketing activities of cigarettes in California can result in a fine of $1000 per cigarette and if this plaintiff had smoked 40,000 packs that would equal a $100 million fine!

Fourthly, the court endorses the concept that punitive damages can serve the interest of consumer safety and deterrents (rejecting the contrary language in Romo, supra, that plaintiff’s lawyer can’t argue to the jury that they need to “send a message”).  

Finally, the court applied a nine times ratio since the conduct of Philip Morris was so egregious, resulting in a punitive damage award of approximately $50 million.

Comment: again, this decision, associated with the tobacco industry, should not be given more weight than it deserves.  However, candidly, it is a more “pro plaintiff” decision than the other California decisions.

Other Cases Which Will Support The Defense Arguments
Following is a listing of cases decided in other states which have generally followed the Campbell guidelines, limiting punitive damages to no more than nine times compensatory.  Normally, an out-of-state case is not particularly persuasive in a California dispute.  However, in the area of punitive damages after Campbell, these out-of-state decisions are deciding what is constitutionally permissible under the Federal Constitution.  Presumably, our states are following the “same law” in this regard, and therefore, these decision should have considerable persuasive force with a California court deciding the same issue.  

Here are the decisions:

POST CAMPBELL CASES UPHOLDING CAMPBELL RATIO AND/OR REDUCING PUNITIVE DAMAGES IN EXCESS OF RATIO

McClain v. Metabolite International Inc. 259 F.2d 1225 (Alabama, 2003)

In Re Exxon Valdez 296 F.Supp.2d 1071 (Alaska, 2004)

Ceimo v. General American Life Ins. Co. (No. CV00-1386-PHX –Arizona, 2003) 

Advocat v. Sauer 111 So.West 3d 346 (Arkansas, 2003) 

Romo v. Ford Motor Co. supra, California, 2003

Henley v. Philip Morris Inc. 5 Cal.Rptr.3d 42 (CA. 2003)

Diamond Woodworks Inc. v. Argonaut Ins. Co. 135 Cal.Rptr.2d 736 (CA. 2003)

Zahng v. American General Seafoods Inc. 339 F.3d 1020 (9th Circuit, 2003)

Bogle v. McClure 332 F.3d 1347 (Georgia: 11th Circuit, 2003)

Jones v. Sheahan 2003 U.S. District LEXIS 19804 (No. Dist. Illinois) 

Motherway Glenn and Nepeton v. Tehin 2003 U.S. District LEXIS 10298 (No. Dist. Illinois)

Eden Electrical Limited v. Amana Co. 258 F.Supp.2d 958 (No. Dist. Iowa, 2003)

Rockwell Int’l Corp. v. Wilhite 2003 KY App. LEXIS 193 (Kentucky) 

In Re John Richards Homes Building Co. 291 B.R. 727 (Bankruptcy court, Eastern Dist. Michigan, 2003)

TVT Records v. Island Def Jam Music Group 279 F.Supp.2d 413 (So. Dist. New York, 2003)

Parrish v. Sollecito 280 F.Supp.2d 145 (So. Dist. New York, 2003)

Bocci v. Key Pharmaceutical, Inc. 76 P.3d 669 (Oregon, 2003)

Waddille v. Anchor Hocking, Inc. 78 P.3d 570 (Oregon, 2003)

Collins Entertainment Corp. v. Coats Rental Amusement 584 S.E.2d 120 (South Carolina 2003)

Roth v. Farner – Bocken Co. 667 N.W.651 (South Dakota 2003) 

Haggar Clothing Co. v. Hernandez 2003 Texas App. LEXIS 7117 (Texas 2003)  

Rohne Poulenc Agro SA v. DeKalb Genetics Corp. 345 F.3d 166 (5th Circuit, 2003) 

Conclusion: the Campbell decision certainly ranks in the top 1% of momentous decisions that have affected civil litigation in the last 50 years.  The good news is that it is being followed fairly religiously in most of the states, including California.  Once our Supreme Court decides the Simon case, it is anticipated that we will be fully on board with this trend.  

TOPIC 20

THIRD CIRCUIT HANDS DOWN ALARMING PUNITIVE DAMAGE DECISION

· The Third Circuit Court of Appeals (under Pennsylvania law) just handed down an alarming bad faith/punitive damages decision [Willow Inn Inc. v. Public Service Mutual Insurance Company] 

· The Willow Inn was damaged by a tornado in 1998 and submitted a claim to its insurance provider.  The insurance company waited almost two years to resolve the claim (the amount of the claim was around $135,000).  The insurance company did ultimately pay the claim.  

· In the bad faith litigation, the compensatory damage verdict was $2,000; the punitive damage verdict was $150,000, or more than 75 times the amount of the compensatory award.  

· Does this violate Campbell?  The court said no; this court applied the “potential harm” benchmark, saying that the punitives must be measured against the original amount of the claim, despite the fact that the insurer paid off the claim and only $2,000 was handed down as compensatory damages.  

· Furthermore, the court pointed out that $135,000 had been awarded to the plaintiff in attorney fees and costs and that could properly be used as a benchmark as well, creating only a one to one ratio between compensatory and punitive [under Pennsylvania law attorneys’ fees are treated as compensatory damages – probably not the case in California].

Comment: this was a bad faith case; the reasoning of this case is particularly dangerous for insurers and could foster an end-run around Campbell.  Under this decision, if the insurer delays payment of the claim, but ultimately pays almost the entire claim, the amount of the original claim, even though satisfied, can be used as the “compensatory benchmark” against which to measure the propriety of the ultimate punitive damage award once the bad faith lawsuit is filed.  Even more alarmingly, the amount of the attorneys’ fees (invariably large in bad faith case) awarded to the plaintiff can be used as an alternative benchmark.  

For this reason the much-awaited California Simon case will hopefully clarify California law.  We anticipate that the California Supreme Court will follow the appellate court decision in Textron v. National Union Insurance Company in which the appellate court held that the “potential harm” benchmark is improper and that only the actual compensatory award handed down by the jury can be used as the benchmark to test the size of the punitive damage award.  

TOPIC 21

JAMS CHANGES POLICY ON ARBITRATION OF CLASS ACTIONS

· Several months ago, the prominent ADR organization, JAMS, announced that, as a policy matter, it would no longer handle arbitrations in which the arbitration contract prohibited class-wide arbitrations (for example, in consumer cases).  

· This decision was praised by the plaintiffs’ bar but widely condemned by the business community.  

· On March 10, 2005, JAMS announced that it has reversed this decision.  The plaintiffs’ bar has condemned this reversal of direction.

· General comment: it is becoming increasingly popular for arbitration contracts, particularly in the consumer area, to contain a clause prohibiting class-wide arbitration.  The U.S. Supreme Court (in the Greentree decision) held that it is a matter for the arbitrator to decide whether the arbitration agreement does in fact prohibit class-wide arbitrations and if the arbitrator so rules, it will be very difficult for a court to reverser that decision.  

· The validity on the merits of a provision in an arbitration agreement prohibiting class-wide arbitrations is before the California Supreme Court in the Discover Bank case (not yet argued).

· The issue has unusual and potentially important ramifications: if provisions prohibiting class-wide arbitrations are upheld, this means that every consumer of class member must arbitrate his/her claim individually in the arbitration forum; since the arbitration forum will be the exclusive forum for relief (not litigation), this could be an effective way to eliminate class action litigation totally in such categories of cases.  Accordingly, businesses, employers, and other organizations which draft arbitration agreements should consider the advantages of incorporating such a provision.  

� Discover Bank v. Supeior Court (S113725, Cal. Supreme C ourt, argued 5/05


� Parrish v. Cingular Wireless, 2005 Cal.App.Lexis 1784 (May 18, 2005)


� Nagrampa v. Malt, 2005 DJ DAR 3286 (Ninth Circuit, 2005)


� Credit Swisse, etc v. Grunwald, (Ninth Circuit #0316695); also see California Supreme Court decision, Jevne v. S.C.Y., 05 CDOS 4325 (May, 2005) to same effect.
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