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I.
INTRODUCTION
Lawyers for Civil Justice (LCJ) was created approximately 15 years ago by a coalition of fifteen Fortune 500 corporations and the leadership of the organized national defense bar: DRI, Federation of Defense and Corporate Counsel (FDCC), and the International Association of Defense Counsel (IADC).  LCJ’s original mission remains unchanged:   to  forge a more effective alliance between defense trial lawyers and Corporate America in support of civil justice reform designed to “level the playing field.”
In recent years, LCJ has worked tirelessly in support of legal reform.  LCJ activity has included efforts to:

· Implement procedural rules designed to reduce the cost and burden of discovery of electronic information.
· Promote legislation and procedural rules designed to curb “junk science” in the courtroom.
· Advance federal and state class action reform legislation.
· Preserve the discretion of judges to seal settlement agreements and to issue orders protecting trade secrets and other sensitive information in documents produced.  
As regards some of these initiatives, such as e-discovery, LCJ assumed a lead role in coordinating and implementing a well planned initiative to encourage the adoption of rules which would limit costs and burdens associated with e-discovery; while on others, such as federal class action reform, LCJ remained a stalwart ally of the business community by identifying key individual defense counsel contacts that were helpful in the federal legislative effort.
II.

Discovery of Electronic Information

The E-Discovery program is an outgrowth of LCJ’s earlier comprehensive program to enact more favorable discovery/disclosure rules in the 1990’s.  During the lengthy process of hearings and comments on amendments to the discovery rules that ultimately were adopted on December 1, 2000, a number of corporate and defense counsel expressed serious concern about the growing problems arising from the costs, burdens, and complexity of discovery of computer based information.  Near the end of that process, LCJ brought to the attention of the leadership of the federal judiciary the fact that electronic storage and retrieval of information presented new problems that the Federal Rules of Civil Procedure should address. 

Over the past five years, many defense lawyers, working through the LCJ E-Discovery Working Group, provided the Advisory Committee on the Federal Rules of Civil Procedure (“Advisory Committee”) with in depth analysis  identifying problems associated with discovery of electronic materials and advocated specific rule amendments that would help solve those problems.  The process included numerous White Papers and Comments, as well as personal interaction with Advisory Committee members.
In August 2004 a package of e-discovery amendments was approved and published formally for comment. The published amendments were and continue to be supported by LCJ.   

On April 15th, 2005, following a period of public comment and testimony, the Advisory Committee voted to approve substantially improved rule amendments.  The changes proposed after the comment period also were and continue to be supported by the LCJ E-Discovery Working Group.  Indeed, more than one-third of all witnesses who testified were LCJ members or their designees.  The Advisory Committee’s approval of the amendments brings significant rule changes one step closer to enactment.  The changes include:
(1)
Providing a safe harbor for protection from sanctions for loss of information resulting from routine operations of computer systems, provided the producing party acted in good faith; and,
(2)
Creating a “two tier” approach that stimulates early production of accessible electronically stored information while limiting discovery of “not reasonably accessible” information.

The Advisory Committee’s almost unanimous vote to approve the several amendments was encouraged and is supported by the LCJ E-Discovery Working Group and its supporting network of industry and defense organizations.  Understandably and explaining the significant difficulties presented in locating, retrieving and producing huge databases of electronically stored information was an immense challenge.  
In May, 2005, the Advisory Committee’s recommendations were forwarded for approval to the Standing Committee on Rules of Practice and Procedure (“Standing Committee”)  which will review the proposals at a June 15-16 meeting. Assuming the proposed changes are approved, they will be reviewed by the full Judicial Conference in the autumn of 2005 before they are forwarded to the U.S. Supreme Court for promulgation. The amendments will become effective on December 1, 2006, unless Congress enacts a law delaying, voiding, or amending them.
The LCJ e-discovery program demonstrates that the focused efforts of the Corporate America/defense lawyer partnership found in LCJ can help bring about significant change.  In reaching this end LCJ:
(1)
Partnered with other organizations including the U.S. Chamber of Commerce, Business Roundtable and Civil Justice Reform Group to establish a  broad coalition of corporations, trade associations and the defense bar community which supported a common e-discovery reform package; 
(2)  Provided analysis, scholarship and formal comments explaining the critical need for reform on at least six occasions throughout the rules making process; and, 
(3)
Presented members of the Advisory Committee with convincing arguments regarding the importance of meaningful e-discovery reform and attended key forums sponsored by the Federal Judicial Conference. 
III.
State Expert Evidence Project
The State Expert Evidence Project was initiated by LCJ in 2004 as a three phase program to improve the rules, procedures, and standards applied by state courts to the admission of expert and scientific evidence.  

LCJ completed the first two phases of the program – Information Collection and Evaluation – in 2004 and is engaged in the Action Phase of the program nationwide in 2005 while pursuing immediate opportunities in certain priority states: Florida, Kansas, Oklahoma, Oregon, South Carolina, Wisconsin, and Virginia. Georgia recently passed comprehensive reform legislation that included expert evidence provisions supported by LCJ.   

In 2004, during the Information Collection phase, LCJ coordinated multi-part surveys which were sent to thousands of defense lawyers nationwide to obtain their views on the need and prospects for amending the rules and procedures in their states to properly regulate the admission of expert and scientific evidence.  Responses to the DRI, FDCC, and IADC Surveys to date reflect a great deal of experience with expert evidence in state courts, but a very low incidence of challenges to such evidence and an even lower incidence of successful efforts to exclude or limit it. A large majority of respondents favored amendment of the rules on expert evidence and about 80% of respondents indicated a willingness to assist the effort to improve the law in their state. 
Action Teams are being organized in a number of states that, based on the data and consultations, have been identified as needing improvement and presenting the opportunity for reform.  Such states include: Alabama, California, Florida, Georgia, Illinois, Louisiana, Mississippi, Missouri, New York, North Carolina, Ohio, Oklahoma, South Carolina, Texas, Virginia, West Virginia, and Wisconsin.  Vermont recently conformed its evidence rules to the Federal Rules of Evidence.
LCJ has supplied model legislation, position papers and other advice to the national and local coordinators in Florida, Georgia, Oklahoma, Oregon, South Carolina, and Wisconsin, and is working with local defense lawyers to effect change in those states.  In Kansas, LCJ worked directly with local defense lawyers to help revise its model legislation to fit local requirements, while an LCJ corporate member worked directly with the Kansas Chamber to assist in getting the bill introduced. In Virginia, the local defense lawyers introduced and promoted a bill that laid the foundation for a vigorous effort in that state’s legislature.  LCJ is charting its course for the next legislative session in consultation with Virginia defense bar leaders and corporations.  LCJ is currently  working to finalize a white paper and talking points in support of model legislation and continues to monitor the climate for change in many states.    
IV.
Class Action Initiatives

Over the years, LCJ has ensured more meaningful class action reform by making it easier for corporate defendants to remove class actions to federal courts.  LCJ worked hard to ensure passage of the Class Action Fairness Act of 2005 (copy attached) and it invested significant time and resources to inform (and hopefully convince) judges regarding the need for a better class action policy.
In addition to identifying defense counsel who met with key Senators to encourage class action reform, LCJ’s corporate members and defense counsel worked hard to encourage the Federal Judicial Conference to enact a more favorable policy on minimal diversity jurisdiction.  The LCJ Judges Project (2002– 2004) had as one of its goals convincing key judges of the need to alter policy.  The U.S. Judicial Conference had opposed minimal diversity, however, in 2003, the Judicial Conference announced the  adoption of a policy which was more favorable to the enactment of class action reform bills similar to those introduced in the 106th and 107th Congresses.  

Both the Standing Committee and the Advisory Committee produced extraordinarily effective Reports supporting expansion of diversity jurisdiction.  Mass claims certainly presents one of the “most vexing” issues of the day.  See, Report of the Judicial Conference Committee on Rules of Practice and Procedure to the Chief Justice of the United States and Members of the Judicial Conference of the United States, (March 2003) at page1 and Report of the Advisory Committee on Civil Rules  to Committee on Rules of Practice and Procedure (May 7, 2003). These Reports and the study of the problems associated with class action litigation in state courts proved to be extremely helpful in garnering the necessary support for passage of reform legislation.
V.

Protective Orders and Sealed Settlement Agreements

For over ten years LCJ has been heavily involved in preserving the discretion of judges to protect confidential information in documents produced in litigation.  LCJ has developed rapid response teams of individuals to counter initiatives by the plaintiff’s bar at the federal and state levels.  
At the Federal level, legislation frequently has been introduced that would restrict a court’s power to issue protective orders restricting the disclosure of information in documents produced.  Referred to the Senate and House Judiciary Committees, these bills have proven attractive to proponents of disclosure who might seek to attach such bills to other civil justice legislation.  These federal legislative initiatives have been  opposed by LCJ.
Similarly, LCJ has opposed legislative efforts by the plaintiff’s bar to ban confidential settlement agreements.  It is LCJ’s view that private parties to litigation should, if they so desire, be allowed to settle their dispute privately and confidentially and that neither party should be forced to publicly disclose the terms of a private agreement.  
LCJ continues to oppose similar legislative efforts in the states where active proposals to restrict judges from sealing confidentiality agreements or issuing protective orders are currently pending.   LCJ has worked closely with attorneys at the state level to oppose unwarranted legislative restrictions on protective orders.  LCJ has put together protective order information packets to educate its supporting network of industry and defense organizations regarding the problems associated with such legislation.  LCJ has also monitored protective order and sealed settlement agreement bills in various state legislatures.  Where such legislation surfaces, LCJ works closely with the Civil Justice Reform Group and other industry organizations to provide  opposition to such legislation.      

Since the LCJ program began in 1991, LCJ has opposed well over 40 state legislative initiatives which would restrict judges from issuing protective orders.  As recently as 2005, LCJ provided assistance to and worked with lawyers in Tennessee and Montana who were instrumental in opposing such initiatives.  Moreover, in Montana LCJ helped mobilized opposition to Montana HB58 and SB196.  LCJ provided input to the Connecticut Bar Association's Task Force on Confidentiality and the Courts and worked with defense counsel who produced the Report of the Task Force on Confidentiality and the Courts.
VI.

Miscellaneous LCJ Legislative and Rulemaking Initiatives


A.
Medical Monitoring:   In 2000, LCJ recognized the danger of medical monitoring claims and organized efforts to inform the courts of the dangers of open- ended medical monitoring claims.  Their efforts included participation in advocacy programs involving, among others, West Virginia Supreme Court Chief Justice Elliot Maynard.  


B.
Rule 26 Discovery Revisions:  In 1999, LCJ found itself deeply involved in the amendments to the Federal Rules of Civil Procedure.  The amendments  ultimately limited the scope of attorney-managed discovery to information “relevant to the claim or defense of any party” rather than to general subject matter.  LCJ emphasized proportionality in discovery and provided input to help define a structure for discovery.

C.
Federal Rules of Expert Evidence Rule 701 – 703:   Also in 1999 LCJ provided testimony and scholarship in support of the new federal evidentiary rules which codified Daubert and Kuhmo Tire, applying reliability requirements to all expert evidence.

D.
Criminalization of Corporate Behavior: In 1999-2000, LCJ helped defeat legislation which would have criminalized what had theretofore been considered civil corporate conduct - placing a defective product into the stream of commerce.  LCJ provided input to Congressional leaders in support of a more acceptable House alternative – H.R. 5164, which was ultimately passed and enacted into law.  

E.
Unfair Competition and Consumer Fraud Statutes:  In 2002, LCJ recognized the possibility for abuse associated with the Unfair Competition and Consumer Fraud Statutes, sometimes known as “little FTC” laws.   Working with the Center for Legal Policy of the Manhattan Institute and the FDCC, the LCJ hosted a forum in New York which provided new scholarship and resources to oppose the expansion of deceptive trade practice laws and to strike a more balanced public policy.


F.
Joint and Several Liability:   Since 1995, LCJ has supported efforts at the federal and state level to eliminate the unfair application of joint and several liability. It supported products liability reform legislation which would result in more reasonable apportionment of damages among defendants and specifically supported provisions of S. 565, the federal products liability reform legislation which was a central focus of liability reform efforts in that decade.  Similar efforts have been attempted, some with remarkable success, at the state level and LCJ has encouraged defense counsel to support these initiatives.  

G.
Overlapping and Duplicative Class Actions Amendments and Rule 23:  LCJ has supported procedural rules initiatives which address problems associated with overlapping and duplicative class actions or multiple class actions filed in numerous state and federal jurisdictions.  It supported Rule 23(c)(1)(A) which offered modest changes to the timing of class certification rulings.  LCJ has maintained a consistent theme of discouraging “shopping” the certification decision in overlapping multi-state cases, and it has consistently encouraged defense counsel to work in support of class certification rules which are balanced and fair to all parties.  As noted above (Section IV), LCJ was ultimately involved in the passage of the Class Action Fairness Act of 2005.    

H.
Additional Program Enhancements:  Recognizing the need to provide defense and corporate counsel with a forum for engaging national policymakers, LCJ has boosted the level of its conferences which are held twice yearly.   In the past year, LCJ has welcomed as guest speakers U.S. Senate Judiciary Committee member John Cornyn (R-TX) and the Honorable Lee Rosenthal, Chair of the Advisory Committee.  In 2004, LCJ began offering CLE credits for its twice yearly program.   Members who attend these conferences are now able to receive CLE credit in their home state since LCJ programs have been accredited in virtually all states.  In 2005, LCJ will hold major conferences in both Washington, D.C. and in New York City.  
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