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1. Introduction
It has been said that "mediation is all about trust."
  It requires trust in both the individuals involved in the mediation, and trust in the process.  The tort of bad faith, on the other hand, occurs only after trust has evaporated.  It has long been established that an insurer is obligated to put the interests of the insured on a par with its own interests.  Once the insured perceives that this has not happened, and files suit, it can become more difficult to conduct a meaningful mediation.  So, how do you get the parties to the table to mediate a bad faith case in good faith?  And once you get them there, how can you ensure that the entire exercise will not cause more problems than it solves?  

A noted California plaintiff's attorney has opined that the plaintiff's objectives in a suit are to resolve the case while simultaneously finding a forum to express their frustration and anger.  And, of course, they want money.
  Frequently, when it comes to bad faith, plaintiffs want lots of money as a form of vindication for the aggravation that they feel was needlessly inflicted on them by their insurer.  For its part, the insurance company often wants a way to resolve the case expeditiously and extract itself from time-consuming litigation and expensive litigation with its good name intact. A full-blown trial over the issue of bad faith can damage the insurer’s reputation for service and fairness.  This is likely a reputation that the insurer has worked hard to build and one of which they may be justifiably proud. "Insurance companies perceive that if their name is displayed in the press as a result of a jury verdict, it will only spawn more litigation and may bring about unwanted attention of regulators. Therefore, if matters can be resolved informally and out of the public eye, the insurer benefits as well."
  Therefore, while the parties will likely see the case very differently, they both have interests that can be served by mediation.  


Unfortunately, the process of mediation itself can give rise to claims of bad faith.  This is particularly true when at least one side is suspicious that the entire mediation is just an exercise to further delay payment.  While this article does not attempt to cover all the pitfalls that can dog a bad faith mediation, it does seek to highlight some key issues and provide some thoughts on how to avoid the worst and most common problems. 

2. the shifting  landscape of confidentiality in mediation HAS NOT ENCOMPASSED BAD FAITH CASES 

Mediation means “a private, confidential, informal dispute resolution process in which an impartial and neutral third person, the mediator, assists disputing parties to resolve their differences.” 
 Where the mediation is less than confidential, parties are not free to be candid and the value of mediation is greatly diminished. 

Over the last few years, states have grappled with the degree to which information, including any settlement offer, exchanged in mediation is confidential.  What has emerged is a dichotomy between insurance bad faith and all other types of cases.  However, in order for the mediation process to work, for it to indeed be mediation, the same level of confidentiality is required regardless of the type of case.  

In California, courts resolving non-insurance cases have moved dramatically from a posture of confidentiality to a limited privilege based upon work-product, and back again.  In Foxgate Homeowner’ Association,
 the parties in a construction defect case attended a court-ordered mediation. The homeowner’s association had sued the general contractor for defects.  The trial court appointed a special master for discovery and for the purposes of mediation.  A five-day mediation was set and the parties were ordered to produce their experts prior to those sessions.  Defendant did not.  In fact, defense counsel showed up alone, with no experts, and was not inclined to promote settlement.  The magistrate filed a detailed report with the court that went beyond the permissible neutral report on the outcome of mediation. Rather, the report went into some detail about counsel’s comments and tactics during the mediation.  Plaintiff then attached that report to a motion for sanctions.  After sanctions were awarded, defendants appealed the award.  The Court of Appeals acknowledged that California Evidence Code § 1119 mandates strict confidentiality in order to protect the usefulness of mediation, but found that it should “balance against that policy recognition that, unless the parties and their lawyers participate in good faith in mediation, there is little to protect.”
 The Court of Appeals then determined that the Legislature had never intended to create immunity from sanctions where a party engages in bad faith mediation tactics.  The Court of Appeals, therefore, permitted a narrow exception to disclosure so as to allow the mediator to describe sanctionable conduct and put that conduct in context.

The California Supreme Court disagreed that a “narrow exception” to mediation confidentiality was appropriate.   In fact, the Supreme Court stated that “in permitting consideration of any part of the [mediator’s] report, the Court of Appeals has created a vague and inconsistent exception to the mandate of confidentiality, one that the Legislature did not authorize.”
 The Supreme Court went on to hold that the clear and unambiguous statutes mandated that any report by the magistrate to the court on the status of mediation “retained their confidential status.”
 The plaintiff was prohibited from using such a report in a motion for sanctions.  Further, the court was prohibited from considering any portion of a magistrate’s report on mediation that went beyond the neutral reporting permitted under Evidence Code §§ 1119 and 1121.
  
Following Foxgate, the California courts dealt with the case of Rojas v. Superior Court of Los Angeles County (Coffin) (“Rojas I”),
 There, tenants in an apartment complex sued the builders and owners of the complex alleging that they had conspired to conceal the building’s defects, including mold, from the tenants.  In the underlying case, the owner of the complex had sued the builder for the defects.  The dispute between the owners and the builder was mediated and settled.  The settlement agreement had specifically stated that the expert reports provided “throughout the resolution of the matter” were confidential and protected by California Evidence Code §§ 119 and 1152 and the case management order.
  Following settlement, the building was remediated, and the only evidence of the prior condition of the building was an investigation binder containing photographs and data from the premises. The binder had been prepared for the mediation.
  During the litigation of the tenants’ action, the tenants moved to compel the binder.  Initially, the court found that the documents were privileged because they were for mediation.
  The tenants then moved to compel the production of only the physical evidence contained in the binder, including results of destructive testing.
 The court denied the motion and the tenants filed a writ of mandate.  

The central issue under the writ was whether Evidence Code §§ 1119 and 1120 protected the non-derivative evidence reflecting the state of the building before remediation.  The court first found that “statements and writings” prepared for or in the course of mediation were privileged under § 1119.  The Court of Appeals found, however, that § 1119 did not protect “hard evidence.”  It then found that § 1120 did not protect the evidence because the materials would be otherwise discoverable but for having been used in mediation.
  Having thus determined that “evidence” was not protected, the court then turned to the work product doctrine to determine the scope of that material that should be protected.
  Borrowing its reasoning from the work-product doctrine, the court found that derivative materials prepared for mediation could be discovered if the proponents of disclosure could show the requisite level of “good cause.”

The owner of the apartment complex filed an appeal and the Supreme Court of California overturned Rojas I in Rojas v. Superior Court (Coffin) (“Rojas II”).
  In so doing, the Court noted that “confidentiality is essential to effective mediation because it promotes a candid and informal exchange regarding events in the past . . . . This frank exchange is achieved only if participants know that what is said in the mediation will not be used to their detriment through later court proceedings an other adjudicatory processes.” 
  In the end, Rojas II held that “[a]dopting the Court of Appeal’s narrow construction of section 1119 would significantly undercut the Legislature’s efforts to ensure the confidentiality necessary to effective mediation.”
  The court further emphasized that “the mediation privilege is an important one, and if courts start dispensing with it by using the test [governing the work-product privilege], . . . you may have people less willing to mediate."
  Thus, after Rojas II, only the actual samples from a site or similar data that was truly “raw” was discoverable.  Any reports synthesizing the data that were created for or in connection with a mediation could not be used outside of mediation unless the party creating it expressly consented to such use.  This was in keeping with the Supreme Court’s view that a mediation participant should maintain control over whether something it had presented for mediation could be used in subsequent litigation.
  

As can be imagined, Rojas I threw the state of mediations in California into an uproar.  Commentaries on the ruling papered the journals.
  Rojas II brought a similar flood of commentary, with most writers finding that the return of confidentiality to mediations was an important step in preserving the intended function.
  While Rojas II may have reinstated the confidentiality of mediations in non-insurance cases, the situation is less settled where there are factors that can give rise to claims of bad faith by an insurer. 

In sharp contrast to the holding in Rojas II, White v. Title Insurance Company,
 remains good law.  White is the seminal case on continuing bad faith.
  In White, the court found that settlement offers in a breach of contract case were admissible to show a breach of the duty of good faith and fair dealing by the insurer.  In White, a title company failed to note easements on purchased land.  Shortly after the new owners took possession of the land, a water company sought to drill wells on their property to take up to 150 gallons of water per minute from the property.  The title company admitted liability for failing to disclose the easement, but then determined that the owner’s loss was actually from the loss of water rights, which loss was excluded under the policy.  The owners filed suit for breach of contract and negligence.  Only then did the insurer retain an appraiser to ascertain the value of the lost rights.  Without ever providing the owners a copy of the appraisal, the insurer offered $3,000, $1,000 over the appraised value, in order to settle the claim.  The owners rejected the offer.  The insurer then served an offer to compromise in the amount of $5,000.  Again, it was rejected.  This time the owners sought leave to amend their complaint to add a count for bad faith.
  

The court bifurcated the breach of contract and bad faith claims and tried the breach of contract claim first.  The judge entered an interlocutory order in favor of the owners on breach of contract and negligence.  The insurer then offered to settle the case for $15,000.  Again it was rejected.  The jury awarded $8,400 in damages.  In the bad faith action, the owners stated their intent to present the insurer’s conduct, including the settlement offers, as evidence of the insurer’s bad  faith.  The court ruled the evidence would be admissible only as to those events occurring before the interlocutory order issued.  In other words, the two low settlement offers would be admissible, but not the higher $15,000 offer.  The jury found for the owners on bad faith and entered a verdict in the amount of $20,000.  The insurer appealed from that judgment. 

On appeal, the insurer argued that the admission of the two settlement offers violated Evidence Code § 1152 which prohibits evidence of any settlement offer to show liability.  The court found that the evidence was not admitted to prove liability, “but to prove failure to process the claim fairly and in good faith.”
  The insurer argued that admitting the letters after litigation had been filed would violate the litigation privilege and handicap the defendants in zealously defending their cases.  The court dissected the argument by stating that the settlement offers themselves did not give rise to the cause of action for bad faith, the course of conduct that engendered the low offers gave rise to the tort.  Thus, unlike a claim for defamation, the communication was not the basis for the claim and, according to the court, it was not privileged.
 Although the court found that the offers could not be used to prove liability, they could be used to show a course of conduct that gave rise to the bad faith complaint. The court noted, however, that litigation acts taken after the tort had arisen could not be admitted.
  
It is worth emphasizing that the settlement offers in White do not appear to have been a part of any mediation. Therefore, after Rojas II, it is likely that settlement offers that are made within the mediation setting will be given heightened protection.  However, it would be premature to assume that such offers in an insurance context could not be used to show bad faith. 

In fact, a very recent California case demonstrates the conflict that both courts and insurers are confronted with in the area of mediation confidentiality.  In Travelers Casualty and Surety Company v. Superior Court (Clergy Cases I),
 the California Court of Appeal considered to what degree a sitting judge acting as a mediator could make findings and report upon the valuation of a case in an effort to comply with Insurance Code § 11580.  That code section provides that an injured plaintiff has the right to bring a direct action against a defendant’s insurer after the plaintiff obtains a judgment against the defendant.  The judgment is considered necessary in order to provide a determination of the value of the claim without the potential for fraud or collusion.
  In attempting to satisfy the requirements of  § 11580, the mediator went too far by providing a mediation report to the court that included specific findings of the value of the case and the probability of liability.  Then, because he believed that the insurers were thwarting settlement, he “directed that his written order could be used as evidence of the insurer’s bad faith in any future proceedings.”
  Upon review, the court agreed that, in light of the confidentiality of mediations, the Church had the right to keep the mediator’s valuation order confidential.  However, the court left open the possibility that the valuation order could be used for some “future use.”
  That “future use,” as contemplated by the mediator included using the order to prove the insurer’s supposed bad faith conduct at the mediation.
  

3. Settlement offers can raise issues of bad faith 

Typically in a mediation, both sides exhibit “customary aggressive negotiating styles” and attempt to “stake-out extreme maximum positions.”
  Taking such extreme positions can give rise to a unique set of problems.  As in White, supra, offers that are unreasonably low can be used to demonstrate bad faith.  Any such offers may be introduced by way of a complaint even if they were made in a pre-litigation negotiations.  In Civic Federal Savings Bank v. Hanover Insurance Company,
 the court considered whether to strike references to settlement offers contained in plaintiff’s complaint.  The basis of the motion was that Federal Rule of Evidence 408 prohibited evidence of conduct or statements made in compromise negotiations. The court denied the motion stating that Rule 408 only prohibited such evidence of negotiations to show liability.  In the case before it, however, the evidence was being offered to show bad faith and, as such, was admissible.  Id.   For better or worse, Civic Federal is not unique.  In fact, cases from around the country substantiate the use of low-ball settlement offers to establish bad faith.
  

Not only can the settlement agreement end up in court to show bad faith, the settlement itself can engender new grounds for bad faith.  For example, in Lumberman’s Mutual Casualty Company
, an insured presented a claim for uninsured/underinsured motorist benefits. The case was settled in mediation for $215,000.  The plaintiff signed a Release of Claims on August 2, 2003.  Id.   However, the funds were not disbursed and, in December 2003, the plaintiff filed a bad faith action contending that the insurer “knew that he was entitled to compensation under the Policy but deliberately delayed payment of the $215,000 in bad faith.”
  The insurer moved for summary judgment on the basis that claim was barred by the release.  Plaintiff countered that the release was only for the claims regarding personal injury and property damage.  The court looked to the precise wording of the release to find that the claim for bad faith was not barred.
  “If the language defendant quotes from the Release were the only description of the covered claims, the court might be inclined to agree.  However, the explicit terms of the Release indicate that it applied only to claims for injuries and damages plaintiff alleges he sustained in the accident.”  Id.  Thus, the insurer erred in not drafting a release that covered bad faith and any future damages.   The message from this recent case is clear: once settlement is reached, settlement agreements must unambiguously include a release of potential bad faith claims, and the insurer must finalize all aspects of the agreement without delay. 
Finally, if a settlement is reached inside mediation, make sure that the settlement itself can be enforced.  Do not rely upon a handwritten or hastily drafted “deal sheet” during the mediation.   At least one author posits that a memorandum of agreement, or “deal sheet,” reducing the settlement to writing during the mediation may not be enforceable because the writing itself is protected as a document created in mediation.  Only if the language of the settlement agreement is sufficiently particular, it is possible to enforce the agreement.
  Moreover, a settlement agreement that is not clearly the fruit of a mediation may be discoverable by other parties in related lawsuits.
 
4. Other issues and other players 
A. Excess Carriers 

It is relatively clear that, absent a special relationship, the insurer does not owe a duty of good faith to a third party beneficiary of the insurance contract.
  However, this does not mean that the only party that can bring a bad faith claim is the first party insured.  First party claims can be assigned to plaintiffs.  Additionally, bad faith claims can also arise where more than one insurer is involved in the mediation.  
One example is documented it the unpublished case of TIG Insurance Company v. General Star Indemnity Company.
  That case dealt with several layers of insurance related to an industrial accident.  The employer, Irwin Industries, was self-insured up to the first $200,000.  General Star, the primary carrier, had policy limits up to $1 million.  TIG was the excess carrier with policy limits to $10 million.  During a mediation the plaintiff made a demand of $1.1 million.  The employer and the primary carrier offered $500,000 to settle the case.  A compromise offer came back at $650,000, but General Star refused to contribute the additional funds for settlement.  The jury verdict came in at $1.8 million, but during the appeal the parties settled for $1.7 million.  The excess carrier’s liability was $338,000.  TIG, the excess carrier, then brought a claim of bad faith against General Star for its refusal to settle.  The court found that as soon as the employer had tendered its self-insured limits at the mediation, General Star had the opportunity to control the case and the obligation to act in good faith.  It violated that duty by refusing a reasonable settlement demand during the mediation.
  
Also worth noting is that an insured has the right to seek a defense and/or coverage from any or all policies that he or she may have.
  Therefore, if multiple policies do apply, the insurer selected to handle the mediation cannot point to other carriers for contribution at a mediation if adequate coverage is available under its own policies.  The prudent course for the insurer is to settle the case at mediation, and then deal with the other available carriers by way of subrogation.
  

B. Perceived Pressure to Settle 
Finally, insurers have triggered bad faith complaints where they have raised the issue of punitive damages during mediations.  In J.B. Aguerrer, Inc. v. American Guarantee and Liability Company,
 the insured sued its automobile liability carrier for bad faith, alleging that the insurer used the fear of punitive damages to force the insured to contribute to the settlement. Although the insurer prevailed on summary judgment, and that ruling was affirmed, the risk is real that insureds may feel coerced to contribute to settlements where failing to settle can expose them to punitive damages, excess judgments or claims for reimbursement.
  

5. Taking Steps to Avoid the pitfalls

With all of the problems that can arise from failed negotiations and mediations, an insurer is in a difficult position. 
  An insurer must attempt to fairly and promptly settle a claim once liability has become reasonably clear.  However, poorly handled settlement offers and litigation conduct can give rise to claims of bad faith.  Therefore, in order to avoid some of the hazards, a few last cautionary notes are in order:  
· Remember that the duty of good faith continues into litigation, and make sure that all information is evaluated and considered with an eye toward paying the claim;

· Do not hold back any evidence that may be helpful to the insured’s claim of coverage even if it will give you an advantage in mediating the claim;   

· Consider your local state’s laws on mediation confidentiality and compare them to the federal rules before deciding to remove the case to federal court; 
· Depending on your state’s law, you may not want to sever the breach of contract case from the bad faith case.  In some states, including California, there is no bad faith without a breach of contract.
  In considering the "significant issues that differentiate the mediation of insurance bad faith cases from other types of complex litigation," at least one mediator has recommended "unlinking" the underlying suit from the bad faith claim.
  From a mediator's perspective, and from the plaintiff's perspective, this may be sensible.  But a word of caution is in order here if the "underlying claim” is one for breach of contract in California.  If the contract claim is "unlinked," and the bad faith claim proceeds to trial, the insurer will be in the unenviable position of defending the bad faith claim without the benefit of the "genuine dispute" or "fairly debatable" defense.  By virtue of the confidentiality of the settlement agreement, the parties may make it difficult, if not impossible, to bring the doctrine into play at trial.  All that will be left to argue is that there was not bad intent in failing to timely pay the insurance proceeds.   A better tactic may be to either settle both together, or stipulate that the doctrine is still available.  

· Do not pressure your insured to agree to settlement; explain the risks and advantages involved in the settlement in a neutral, non-threatening manner.  
· Be prepared to actually settle the case; bring a drafted settlement agreement and, if you use a laptop, bring it on disk so changes can be made.  Make sure that your wording includes everything you will need to enforce the agreement and eliminate future claims of bad faith arising out of the mediation. 
· Consider “shuttle diplomacy.”  If both sides trust the mediator, but have lost faith in each other, it may be the surest way to settle the case.  Moreover, it reduces direct communication with the other side and therefore might minimize having something you say in mediation come back to haunt you.  However, because this technique requires more time, be prepared to spend more on the mediation itself. 
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