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I. Introduction

Typically, an individual may dispose of his property anyway he deems appropriate.  As most hard fast rules in the legal world, there are certain exceptions to this principle; most notably, an individual may not divest himself of his property in an attempt to frustrate his creditors.  Courts and legislatures across this country have routinely held that the disposal of one’s property may not be to the detriment of his creditors.  Any transfer or conveyance of property merely to avoid paying one’s creditors is deemed fraudulent and is voidable.

Most jurisdictions in the United States have adopted either the Uniform Fraudulent Conveyance Act (UFCA) or the Uniform Fraudulent Transfer Act (UFTA).  The UFTA is a revision of the UFCA and its purpose is to provide a clearer, more defined set of laws as to fraudulent transfer.
  Since a strong majority of states have adopted the more modern UFTA, this article will deal mainly with the UFTA.  Under the UFTA, a claim has been defined as “a right to payment, whether or not the right is reduced to judgment liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or unsecured.”
  When a party receives a verdict, that party becomes the judgment creditor and makes a claim upon the judgment debtor.  The judgment creditor has received the right of payment from the judgment debtor, and any attempt to frustrate that legal right on the part of the debtor is fraudulent.

While the Act does serve to protect creditors from the fraudulent transfers of debtors, it does not prevent a debtor from paying honest debts.
  A debtor may pay one creditor without defrauding another.  The determination of whether a transfer is fraudulent boils down to a question of intent.  The UFTA merely holds that the debtor may not ignore a creditor’s right to make a claim on a debtor’s property.  “Debtors are prohibited from transferring substantially all of their assets to another to defraud a creditor or avoid a debt, especially where the transfer is not supported by adequate consideration, or where a general scheme or plan to strip a debtor of his assets is made with no regard to the needs of creditors.”
  The purpose of the UFTA is to protect creditors, not debtors.

II. Elements of a Fraudulent Transfer

Fraud is hard to prove with direct evidence since direct evidence usually does not exist.
  “The determination as to whether a fraudulent conveyance or transfer has occurred is made on a case by case basis, as there is not a precise formula for determining whether a transaction was a fraudulent conveyance.”
  This determination should include all of the relevant facts, circumstances, choice of law, as well as other factors.
  The court may also consider: whether the transferred property could have been applied to the claim, whether the creditor sustained damages caused by the alleged fraudulent transfer, whether the transfer was made in haste, intentions of the parties, the nature of the conveyance, the solvency of the debtor, whether there was consideration, and if so, the reasonableness of the consideration for the transfer and the relationship of the parties.

There are three types of fraudulent transactions: actual fraud, constructive fraud, and insider preference transfers.

A. Actual Fraud

A transfer is fraudulent “if the debtor made the transaction or incurred the obligation with actual intent to hinder, delay, or defraud any creditor of the debtor.”
  The elements of actual fraud appear quite simple; however, proving “intent” is not as easy as it appears. Direct evidence is the easiest and surest way to prove intent.  Yet, in fraudulent transfer actions, direct evidence usually does not exist.
  “A finding of fraudulent intent may be arrived at by way of inference or presumption, which might be either prima facie or rebuttable.”
  Arguably, a debtor’s intent on defrauding his creditors will not typically be courteous enough to memorialize his intent in writing.  More often than not, it will come down to the creditor’s word against the debtor’s word.  This leaves the finder of fact in a precarious situation.  The framers of the UFTA recognized this dilemma, and accounted for it in the resulting model law.  The UFTA provides a series of indicia of fraud, or “badges of fraud,” which act as red flags to help show intent to hinder, delay or defraud creditors.  The proof of intent, using these badges of fraud, is a factual inquiry applying a reasonable man standard.

The existence of one badge does not necessarily mean that the transfer of property was fraudulent.
  However, the likelihood of fraud increases exponentially with the increase of badges.  Each badge is a warning, and one must look at the totality of the warnings to determine whether the transfer was fraudulent.
  These badges of fraud include whether: (1) the transfer was made to an insider; (2) the debtor retained possession or control of the property transferred; (3) the transfer or obligation was concealed; (4) the debtor was threatened with suit before the transfer was made or the obligation was incurred; (5) the transfer involved substantially all of the debtor’s assets; (6) the debtor absconded; (7) the debtor removed or concealed assets; (8) the debtor failed to receive reasonably equivalent value in the transfer; (9) the debtor was insolvent at the time of, or became insolvent shortly after, the transfer was made or obligation incurred; (10) the transfer occurred close in time to the incurring of a substantial debt; or (11) the debtor transferred the essential assets of a business to a lienor, who transferred the assets to an insider.
  This list is not exclusive.
  While a showing of one or more of the badges may be admissible as to the intent of the debtor, it “does not create a presumption that the debtor has made a fraudulent transfer or incurred a fraudulent obligation.”
  

The plaintiff will need to show that the totality of the circumstances establishes the debtor’s fraudulent intent.
  Courts should examine all of the relevant circumstances when making a determination as to whether a transfer is fraudulent or not.
  Generally, evidence of several of the listed factors is sufficient to establish intent, particularly when the transaction is between family members or other insiders.
  A transfer of property to a family member is not in and by itself fraudulent; however, when a transfer to a family member is coupled with other badges of fraud, the courts will scrutinize the transfer more closely to determine whether the debtor had the requisite intent to defraud.

Another fraudulent transfer badge that casts a big cloud of suspicion is when the debtor retains control or use over the property.  Generally, courts have found that no other act to hinder creditors “is more severely condemned than an attempt to place his property where he can enjoy it and at the same time require his creditors to await for the payment of their claims out of it.”

An individual who is involved in litigation is not required to freeze all transfers of property.  However, “one of the commonly recognized indicia of fraud is the transfer of property by a debtor in anticipation of a suit against him, while a suit against him is pending, or while judgments are outstanding against the debtor.”
  Red flags will be raised if a defendant in a civil suit starts disposing of all of his property leaving him close to insolvency.  A tort claimant has been deemed to be able to proceed with a cause of action for fraudulent transfer or conveyance seeking to set aside said transfer or conveyance even before a verdict has been rendered.

“Badges of fraud do not establish fraud per se, but merely afford grounds for such an inference.”
  Simply because a transfer of property possesses a badge of fraud, it is not necessarily so that the transfer was fraudulent and therefore should be voided.
  It is the combination of badges of fraud that start to show the debtor’s intent.  “Badges of fraud may, by their number and joint consideration, be sufficient to constitute conclusive proof of fraud, or at least an inference of such.”
  It is the accumulation of badges which creates a suspicion of fraud.  The debtor must show that each one of these badges of fraud has a satisfactory explanation.

B. Constructive Fraud

Constructive fraud generally exists when a debtor transfers property without receiving valuable consideration.  To prove constructive fraud, a creditor must show that: (1) the debtor made a transfer or incurred an obligation; (2) the plaintiff was a creditor of the debtor; (3) the debtor did not receive reasonably equivalent value in exchange for the transfer of obligation; and either (4A) the debtor was engaged or was about to engage in a business or in a transaction for which the debtor’s remaining assets were unreasonably small; or (4B) the debtor intended to incur, or believed or reasonably should have believed that he or she would incur, debts beyond the debtor’s ability to pay as they matured; or (4C)(i) the debtor was insolvent at the time the transfer was made or the obligation was incurred, or became insolvent as a result of the transfer or obligation, and (ii) the plaintiff’s creditor status existed at the time of the transfer or obligation.

Essentially the creditor must prove that the debtor disposed of the property for an unreasonable value.  In the UFTA, “reasonably equivalent value” replaces the expression “fair consideration,” which was the language of the UFCA.
  “This change eliminates ‘good faith’ as a factor in determining the adequacy of consideration; reasonable equivalence is intended to be a purely objective standard.”
  The plaintiff will need to show a substantial disparity between the value of the asset transferred by the debtor and the value received by the debtor in exchange.
  Reasonable equivalence is a question of fact that is determined from the totality of the circumstances.

C. Insider Preference Fraud

A plaintiff can also establish a transfer to be fraudulent by showing that the transfer was to an insider: (1) the debtor made a transfer to an insider for an antecedent debt; (2) the plaintiff was a creditor of the debtor at the time of the transfer; (3) the debtor was insolvent at the time of the transfer; and (4) the insider had reasonable cause to believe that the debtor was insolvent at the time of the transfer.

To establish insider preference fraud, the creditor must prove that the transferee had notice of facts that would lead a prudent person to the conclusion that the debtor was insolvent.
  Where the transferee is aware of facts that would lead a prudent person to make an inquiry concerning the debtor’s solvency, the transferee is charged with all knowledge it would have acquired had an inquiry been conducted.

III. Statute of limitations

One must look at the laws of a particular jurisdiction to determine when the statue of limitations begins to run on a creditors cause of action to set aside a fraudulent conveyance or transfer.  In jurisdictions where the statute of limitations begins to run from date of discovery of fraud and where the debtor concealed his fraud, the running of the statute of limitations is tolled upon concealment.
  It is not until the creditor discovered or should have discovered the fraud that the statute of limitations commences.
  Other jurisdictions have held that the statute of limitations begins running when the fraud was first perpetrated.
  The determination when the statute of limitations commences on a fraudulent conveyance is fact and jurisdiction sensitive, and requires a thorough review of the statutes and common law in the specific jurisdiction that the case is filed.

IV. Remedies


Section 7 of the UFTA outlines the remedies a creditor has against a fraudulent transfer.  It holds that a creditor may obtain: (1) avoidance of the transfer or obligation to the extent necessary to satisfy the creditor’s claim; (2) an attachment or other provisional remedy against the asset transferred or other property of the transferee; and, either (3)(i) an injunction against further disposition by the debtor or a transferee, or both, of the asset transferred or of other property; (ii) appointment of a receiver to take charge of the asset transferred or of other property of the transferee; or (iii) any other relief the circumstances may require.
  In cases where a judgment has been issued, the court may levy execution on the property transferred or the proceeds thereof.
  Finally, a court may impose an injunction, appoint a receiver or grant any other relief, which may be necessary.
  “Statutes pertaining to fraudulent conveyance are deemed to be remedial and beneficial, not punitive.  Thus, they are interpreted liberally and the courts seek to ascertain and effectuate the intention of the legislature.”
  


Subject to a possible reduction in the case of a good faith transfer for value, a creditor may obtain avoidance of a transfer to the extent necessary to satisfy the creditor’s claim.  A judgment creditor may also disregard the transfer and directly attach or levy execution on the property transferred.  As a practical matter, a creditor is unlikely to attach property before the transfer is set aside, since the creditor can be held liable for conversion if a court subsequently determines that the transfer was not fraudulent.


In the event the asset is no longer held by the transferee, the creditor may obtain a money judgment for the value of the asset at the time of the transfer, or the amount of the creditor’s claim, whichever is less.  However, the UFTA permits the court to make equitable adjustments based on changes in circumstances.  Where permitted by state law, the creditor may seek interlocutory relief against the debtor or transferee, such as by obtaining a prejudgment attachment, an injunction, or a lis pendens against the property

V. Conclusion


When a favorable verdict is rendered, it does not mean that the hard part is over.  A successful litigant, with assistance of counsel, has to receive an execution of that judgment.  The problem becomes even more troublesome when the defendant appears to have no assets.  Without a solvent judgment debtor, a verdict is no more than a moral victory in the hands of the judgment creditor.  However, a creditor should not take the word of the debtor at face value.  A careful look into the recent transaction of your judgment debtor is in order.  A close inspection might reveal that the judgment debtor at the time the suit was filed, “sold” all of his property to his brother for way less than face value but continues to live on the property.


A judgment debtor cannot distribute his property to hinder a judgment creditor.  It is deemed to be fraudulent, and the transaction may be set aside.  A creditor must try to see if the debtor intended to frustrate the creditor’s claim by transferring all or substantial amounts of his property.  Or did the debtor sell his property for an unreasonable price.  Or did the debtor transfer the property to an insider.  These types of transfers are fraudulent.
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