 SEQ CHAPTER \h \r 1NON-COMPETE AGREEMENTS
Agreements that restrict a person from engaging in a profession, trade or business violate public policy.   However, the courts have upheld agreements that fall within certain guidelines.
 Courts will uphold the agreements if they are reasonable and are protecting a legitimate business interest. 

FLORIDA
Non-compete agreements in Florida are governed by statute. Absent the statute any contract which restrains a person from a business, profession or trade is void.    Florida Statute §542.335 governs agreements entered into on or after July 1, 1996.   Prior to July 1, 1996, non-compete agreements are governed by Florida Statute §542.33.  The enforceability of a covenant not to compete depends on the statute in effect at the time that the agreement was entered into.   

Basically under the current statute in Florida for the non-compete agreement to be enforceable, it must be reasonably necessary to protect a legitimate business interest of the party seeking the enforcement of the agreement.

REASONABLE IN TIME, AREA AND LINE OF BUSINESS
Florida Statute §542.335(1) allows for enforcement of contracts that restrict or prohibit competition so long as the contracts are “ reasonable in time, area and line of business.”  Corporate Express Office Products, Inc. v. Phillips, 847 So. 2d 406 (Fla 2003).

AGREEMENT MUST BE IN WRITING
Florida Statute §542.335 states that the agreement must be set forth in writing signed by the party against whom the enforcement is being sought. 

A contract not to compete will not be construed to extend beyond its proper import, or further than the language of the contract absolutely requires.  Perez v. Humana Medical Plan, 771 So. 2d 1 (Fla 3rd DCA 2000).

A covenant not to compete must be strictly construed against the restraint.   Riddick v. Suncoast Beauty, 579 So. 2d 855 (Fla. 2nd DCA 1991)

 LEGITIMATE BUSINESS INTEREST
The person seeking enforcement of a restrictive covenant must plead and prove the existence of a legitimate business interest.  Restrictive covenants are enforceable so long as the employer proves a legitimate business interest justifying the restriction. Austin v. Mid State Fire Equipments of Central Florida, Inc, 727 So.2d 1097 (Fla. 5th DCA 1999)

Florida Statute §542.335(1)(c) provides in part that "[a] person seeking enforcement of a restrictive covenant also shall plead and prove that the contractually specified restraint is reasonably necessary to protect the legitimate business interest or interests justifying the restriction." The statute also provides that "[a] court shall construe a restrictive covenant in favor of providing reasonable protection to all legitimate business interests established by the person seeking enforcement." § 542.335(1)(h). Austin v. Mid State Fire Equipment, 727 So. 2d 1097, 1098 (Fla. 5th DCA 1999)

The statute indicates that legitimate business interests include but are not limited to the following:

· 
Trade secrets pursuant to  §688.002(4)
· 
valuable confidential business or professional information that otherwise does not qualify as trade secrets

· 
substantial relationships with specific prospective or existing customers, patients, or clients

· 
customer, patient, or client goodwill associated with 




(1)
an ongoing business or professional practice, by way of trade name, trademark, service mark or “trade dress”;




(2)
a specific geographic location; or




(3)
a specific marketing or trade area

· 
extraordinary or specialized training. 
Any restrictive covenant not supported by a legitimate business interest is unlawful and is void and unenforceable.
Under Florida Statue 542.335(1) the party seeking to enforce a non-competition agreement must plead and prove the existence of one or more legitimate business interest.  Advantage Digital Systems, Inc v. Digital Imaging Services, Inc., 870 So. 2d 111, (Fla. 2nd DCA 2003).

Florida Statue 542.335(1)(h) directs that a court shall construe a restrictive covenant in favor of providing reasonable protections to all legitimate business interest established by the person seeking enforcement. Southern Most Foot and Ankle Specialists v. Torregrosa, 891 So. 2d. 591, Fla 3rd DCA 2004)

TRADE SECRETS
Under Florida Statute §688.002 (4) "Trade secret" means information, including a formula,

pattern, compilation, program, device, method, technique, or process that:

(a) Derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use; and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
 

TIME
The statute requires that the covenant be reasonable with regard to time.  The following presumptions have been set by statute with regard to the reasonableness of the agreement time constraints:

Florida Statue 542.335(1) (d) indicates that in determining the reasonableness in time of a post term restrictive covenant not predicated upon the protection of trade secrets, a court shall apply the following rebuttable presumptions:

       1. 
In the case of a restrictive covenant sought to be enforced against a former employee, agent, or independent contractor, and not associated with the sale of all or a part of:
          a. The assets of a business or professional practice, or
          b. The shares of a corporation, or
          c. A partnership interest, or
          d. A limited liability company membership, or
          e. An equity interest, of any other type, in a business or professional practice,

a court shall presume reasonable in time any restraint 6 months or less in duration and shall presume unreasonable in time any restraint more than 2 years in duration.

      2.
In the case of a restrictive covenant sought to be enforced against a former distributor, dealer, franchisee, or licensee of a trademark or service mark and not associated with the sale of all or a part of:

        a. The assets of a business or professional practice, or
        b. The shares of a corporation, or
        c. A partnership interest, or
        d. A limited liability company membership, or
        e. An equity interest, of any other type, in a business or professional practice, 

a court shall presume reasonable in time any restraint 1 year or less in duration and shall presume unreasonable in time any restraint more than 3 years in duration.

      3.
 In the case of a restrictive covenant sought to be enforced against the seller of all or a part of:
         a. The assets of a business or professional practice, or
         b. The shares of a corporation, or
         c. A partnership interest, or
         d. A limited liability company membership, or
         e. An equity interest, of any other type, in a business or professional practice,

a court shall presume reasonable in time any restraint 3 years or less in duration and shall presume unreasonable in time any restraint more than 7 years in duration.

Florida Statue §542.335 (e) statutes that in determining the reasonableness in time of a post term restrictive covenant predicated upon the protection of trade secrets, a court shall presume reasonable in time any restraint of 5 years or less and shall presume unreasonable in time any restraint of more than 10 years. All such presumptions shall be rebuttable presumptions.
ADVANCE \d 4
Under Florida Statue 542.335(1)(d)1, where a non-competition restraint is neither six months or less, nor more than two years in duration, it is neither presumed reasonable not unreasonable.   Southern Most Foot and Ankle Specialists v. Torregrosa, 891 So. 2d. 591, Fla 3rd DCA 2004) 
ASSIGNMENT
Florida statute §542.335( f) states that the court shall not refuse enforcement of a restrictive

covenant on the ground that the person seeking enforcement is a third-party beneficiary of such contract or is an assignee or successor to a party to such contract, provided:


1. In the case of a third-party beneficiary, the restrictive covenant expressly identified the person as a third-party beneficiary of the contract and expressly stated that the restrictive covenant was intended for the benefit of such person.

2. In the case of an assignee or successor, the restrictive covenant expressly authorized enforcement by a party's assignee or successor.

The Florida Supreme Court has stated that when a corporation’s sale of its assets include a personal service contract that contains a non-compete agreement, the purchaser can enforce its terms only with the employee’s consent to an assignment.  Corporate Express Office Products, Inc. v. Phillips, 847 So. 2d 406 (Fla 2003); Sun Group Enters. V. Dewittw, 890 So. 2d 410, (Fla. 5th DCA 2004)

However, a consent to an assignment is not required in a 100 percent stock purchase because the stock purchase did not dissolve the corporate entity. Sun Group Enterprises, Inc. V. Dewittw, 890 So. 2d 410, (Fla. 5th DCA 2004)
INJUNCTION:
Florida statute §542.335 (j) states that a court shall enforce a restrictive covenant by any appropriate and effective remedy, including, but not limited to, temporary and permanent injunctions. The violation of an enforceable restrictive covenant creates a presumption of irreparable injury to the person seeking enforcement of a restrictive covenant. No temporary injunction shall be entered unless the person seeking enforcement of a restrictive covenant gives a proper bond, and the court shall not enforce any contractual provision waiving the requirement of an injunction bond or limiting the amount of such bond. Air Ambulance Network, Inc. V. Floribus, 511  So. 2d 702 , (Fla. 3rd DCA 1987)
ADVANCE \d 4The normal remedy is to grant an injunction because of the inherently difficult, although not impossible, task of determining just what damage actually is caused by the employee’s breach.   Air Ambulance Network, Inc. V. Floribus, 511  So. 2d 702, (Fla. 3rd DCA 1987)
So long as a covenant not to compete fits within the parameters of the statute, it may be enforced by the injunctive power of the courts. Supinski v. Omni, 853 so. 2d 526 (Fla. 5th DCA 2003)
The statute does not establish a conclusive presumption of irreparable injury in a breach of contract action; unless the legislature specifically designates a presumption as conclusive, it is rebuttable under the statue.   Don King Productions, Inc.  v. Cavez 717 So. 2d 1094 (Fla. 4th DCA 1998). 

A party seeking a temporary injunction must demonstrate that: (1) there is a likelihood of irreparable harm and the unavailability of an adequate remedy at law; (2) the petitioner has a substantial likelihood of success on the merits; (3) the threatened injury to the petitioner outweighs any possible harm to the respondent; and (4) the granting of a temporary injunction will not disserve the public interest. Supinski v. Omni Healthcare, P.A., 853 So. 2d 526, (Fla. 5th DCA 2003) 
The standard of review of an order granting a temporary injunction under the statute is the same as the standard of review of the grant or denial of any temporary injunction.  Montville v. Moblie Medical Industries, 855 so. 2d 212 (Fla. 4th DCA 2003)

DEFENSES:


Florida statute §542.335(g) states that in determining the enforceability of a restrictive covenant,

a court:

1. Shall not consider any individualized economic or other hardship that might be caused to the person against whom enforcement is sought.

2. May consider as a defense the fact that the person seeking enforcement no longer continues in business in the area or line of business that is the subject of the action to enforce the restrictive covenant only if such discontinuance of business is not the result of a violation of the restriction.

The fact that the employer no longer continues in business is a defense to enforcement of a non- compete agreement.  Wolf v. Barrie, 858 So. 2d 1083 (Fla. 2nd DCA 2003)

A party is not entitled to enjoin the breach of a contract by another, unless he himself has performed what the contract requires of him so far as possible; if he himself is in default or has given cause for nonperformance by defendant, he has no standing in equity. The general rule is that a material breach of an employment agreement allows the non-breaching party to treat the breach as a discharge of his contract liability. If the employer wrongfully refuses to pay the employee his compensation, the employee is relieved of any further obligation under the contract and the employer cannot obtain an injunction. Northern Trust Investments, N.A. v. Domino, 896 So 2d 880 (Fla 4th DCA 2005)

ATTORNEY’S FEES:
The court can award attorney’s fees to the prevailing party in an action seeking enforcement of, or challenging the enforceability of, a restrictive convent under 542.335(1)(k).  Sun Group Enterprises. V. Dewittw, 890 So. 2d 410, (Fla. 5th DCA 2004)






CALIFORNIA
Non-compete agreements in California are also governed by statute.  Cal. Bus. & Prof. Code § 6600 states that except as provided in this chapter, every contract by which anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that extent void.  California does not favor non-compete agreements. Most non-compete agreements will not withstand the courts in California.

Cal. Bus. & Prof. Code § 16600 presently sets out the general rule in California which is that covenants not to compete are void. This provision is an expression of public policy to ensure that every citizen shall retain the right to pursue any lawful employment and enterprise of their choice.  Hill Medical Corporation v. Wycoff, 86 Cal. App. 4th 895 (Cal. Ct. App., 2001)
However, there are exceptions to this rule, which would allow for a non-compete agreement. 

· If a former employee uses a former employer's trade secrets or otherwise commits unfair competition, California courts recognize a judicially created exception to Cal. Bus. & Prof. Code § 16600 and will enforce a restrictive covenant in such a case. ReadyLink Healthcare v. Cotton, 126 Cal. App. 4th 1006 (Cal. Ct. App., 2005)

· Cal. Bus. & Prof. Code §§ 16601, 16602 permit broad covenants not to compete in two narrow situations: where a person sells the goodwill of a business, and where a partner agrees not to compete in anticipation of dissolution of a partnership. Covenants not to compete in contracts other than for sale of goodwill or dissolution of partnership are void. Thompson v. Impaxx, Inc., 113 Cal. App. 4th 1425 (Cal. Ct. App., 2003)

· Agreements designed to protect an employer's proprietary information do not violate Cal. Bus. & Prof. Code § 16600.  Thompson v. Impaxx, Inc., 113 Cal. App. 4th 1425 (Cal. Ct. App., 2003)
· Cal. Bus. & Prof. Code § 16600 does not invalidate an employee's agreement not to disclose his former employer's confidential customer lists or other trade secrets or not to solicit those customers. An employer may protect confidential customer lists and other trade secrets. Thompson v. Impaxx, Inc., 113 Cal. App. 4th 1425 (Cal. Ct. App., 2003)

Under Cal. Bus. & Prof. Code § 16600, a contract is valid, despite a restriction on competition, if the promisor is barred from pursuing only a small or limited part of his business, trade or profession. Corporate Express Office Products s. v. Martinez, 2002 U.S. Dist. LEXIS 21310 (D. Cal., 2002)

Section 16600 provides that "except as provided in this chapter, every contract by which anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that extent void." The exceptions are found in Business and Professions Code sections 16601 and 16602, which "permit broad covenants not to compete in two narrow situations: where a person sells the goodwill of a business, and where a partner agrees not to compete in anticipation of dissolution of a partnership. The latter sections reinforce the conclusion that covenants not to compete in contracts other than for sale of goodwill or dissolution of partnership are void." Kolani v. Gluska (1998) 64 Cal.App.4th 402, 405 [75 Cal. Rptr. 2d 257]; Thompson v. Impaxx, Inc., 113 Cal. App. 4th 1425, 1428 (Cal. Ct. App., 2003)

GOODWILL
Goodwill can be defined simply as the expectation of continued public patronage. Cal. Bus. & Prof. Code § 14100. It is property of an intangible nature and is a thing of value. When it is sold it is not the patronage of the general public which is sold, but that patronage which has become an asset of the business. Hill Medical Corp. v. Wycoff, 86 Cal. App. 4th 895 (Cal. Ct. App., 2001)

TRADE SECRET:




Cal. Civ. Code § 3426.1(d) states that a "trade secret" means information, including a formula, pattern, compilation, program, device, method, technique, or process, that:


(1) Derives independent economic value, actual or potential, from not being generally 
known to the public or to other persons who can obtain economic value from its 

disclosure or use; and


(2) Is the subject of efforts that are reasonable under the circumstances to maintain 


its secrecy.
ADVANCE \d 4
Corporate Express Office Products, Inc. v. Martinez, 2002 U.S. Dist. LEXIS 21310 (D. Cal., 2002)






PENNSYLVANIA
Non-compete agreements are allowed in Pennsylvania as long as they are necessary for the protection of the employer. 


A court of equity has the authority to reform a non-competition covenant in order to enforce only those provisions that are reasonably necessary for the protection of the employer.  Wellspan Health v. Bayliss, 2005 PA Super 76 (Pa. Super. Ct., 2005)

In order to be enforceable, a covenant not to compete must be: (1) ancillary to the main purpose of a lawful transaction; (2) necessary to protect a party's legitimate interest; (3) supported by consideration; and (4) appropriately limited as to time and territory. Volunteer Firemen's Ins. Services. v. Cigna Property & Casualty Insurance Agency, 693 A.2d 1330 (Pa. Super. Ct., 1997)
REASONABLENESS

Pennsylvania law allows equitable enforcement of employee covenants not to compete only so far as reasonably necessary for the protection of the employer. However, restrictive covenants are not favored in Pennsylvania and have been historically viewed as a trade restraint that prevents a former employee from earning a living. Such agreements are enforceable if they are reasonably limited as to duration of time and geographical extent. Omicron Systems. v. Weiner, 2004 PA Super 389 (Pa. Super. Ct., 2004)

 However, a non-competition agreement which bars competition in general business without limitation as to time or area, is void on its face as being an unreasonable restraint of trade. Capozzi v. Latsha & Capozzi, P.C., 2002 PA Super 102 (Pa. Super. Ct., 2002)
In cases dealing with the enforceability of restrictive covenants, the courts will only permit restrictions which are reasonably necessary to the protection of the party seeking to enforce the covenant. In doing so, the court will consider whether the promisee's need for protection is outweighed by the hardship of the restriction to be imposed upon the promisor. Volunteer Firemen's Insurance Servics. v. Cigna Prop. & Casualty Insurance Agency, 693 A.2d 1330 (Pa. Super. Ct., 1997)

LEGITIMATE BUSINESS INTEREST
 A legitimate business interest is needed. A court will enforce a restrictive covenants only so far as reasonably necessary for the protection of the employer. Overbroad covenants are unenforceable, and a court of equity may grant enforcement limited to those portions of the restrictions which are reasonably necessary for the protection of the employer. It would be anomalous to award in equity counsel fees expended for the enforcement of an unenforceable covenant, or for the enforcement of a covenant which, as reformed, was not breached. Mrozek v. Eiter, 2002 PA Super 245 (Pa. Super. Ct., 2002)
At a minimum, for a non-competition or restrictive covenant to be enforceable, it must be reasonably related to the protection of a legitimate business interest. The type of interests that have been recognized in the context of a non-competition covenant include:

1.  
 trade secrets or confidential information, 

2.  
 unique or extraordinary skills,

3.  
 customer goodwill, and

4.  
 investments in an employee specialized training program.

In contrast, a post-employment covenant that merely seeks to eliminate competition per se to give the employer an economic advantage is generally not enforceable. The presence of a legitimate, protectable business interest of the employer is a threshold requirement for an enforceable non-competition covenant. Wellspan Health v. Bayliss, 2005 PA Super 76 (Pa. Super. Ct., 2005)

Fundamental to any enforcement determination is the threshold assessment that there is a legitimate interest of the employer to be protected as a condition precedent to the validity of a covenant not to compete. Generally, interests that can be protected through covenants include trade secrets, confidential information, good will, and unique or extraordinary skills. If the covenant is inserted into the agreement for some other purpose, as for example, eliminating or repressing competition or to keep the employee from competing so that the employer can gain an economic advantage, the covenant will not be enforced.  Omicron Systems, Inc. v. Weiner, 2004 PA Super 389 (Pa. Super. Ct., 2004)

Establishment of a protectable interest satisfies only the threshold question in a non-competition covenant dispute. If a protected interest is found, the court must apply a balancing test, giving appropriate weight to the paramount interest of the public. First, the court balances the employer's protectable business interest against the employee's interest in earning a living. Then, the court balances the employer's and employee's interests with the interests of the public. Wellspan Health v. Bayliss, 2005 PA Super 76 (Pa. Super. Ct., 2005)

GOODWILL
For purposes of determining whether a non-competition covenant is enforceable, the interest protected under the umbrella of goodwill is a business's positive reputation. Goodwill represents a preexisting relationship arising from a continuous course of business which is expected to continue indefinitely. A business's goodwill is considered a protectable interest even when the goodwill has been acquired through the efforts of an employee. Wellspan Health v. Bayliss, 2005 PA Super 76 (Pa. Super. Ct., 2005)

TRADE SECRET
A trade secret may consist of any formula, pattern, device or compilation of information which is used in one's business, and gives him an opportunity to obtain an advantage over competitors who do not know or use it. Some factors that a court may consider in determining whether information qualifies as a trade secret include: (1) the extent to which the information is known outside the owner's business; (2) the extent to which it is known by employees and others involved in the owner's business; (3) the extent of measures taken by the owner to guard the secrecy of the information; (4) the value of the information to the owner and to his competitors; (5) the amount of effort or money expended by the owner in developing the information; and (6) the ease or difficulty with which the information could be acquired or duplicated by others. Omicron Systems., Inc v. Weiner, 2004 PA Super 389 (Pa. Super. Ct., 2004)

GEOGRAPHICAL AREA
A non-competition covenant applied to a geographical area in which the employer does not compete is unreasonable. Pennsylvania case law makes clear that, to be enforceable, a non-competition covenant must be reasonably necessary for the protection of the employer. If an employer does not compete in a particular geographical area, enforcement of a non-competition covenant in that area is not reasonably necessary for the employer's protection. Wellspan Health v. Bayliss, 2005 PA Super 76 (Pa. Super. Ct., 2005)ADVANCE \d 4
ASSIGNMENT
In deciding whether restrictive covenants are assignable, the issue in an employment contract, of which the covenant is a part, is whether it is personal to the performance of both the employer and the employee, the touchstone of which is the trust that each has in the other. The fact that an individual may have confidence in the character and personality of one employer does not mean that the employee would be willing to suffer a restraint on his employment for the benefit of a stranger to the original undertaking. A restrictive covenant not to compete, contained in an employment agreement, is not assignable to the purchasing business entity, in the absence of a specific assignability provision, where the covenant is included in a sale of assets. If an employment contract contains an assignability provision, then a covenant not to compete within that contract may be assigned to a purchaser in a transaction for the sale of assets.  Savage, Sharkey, Reiser, Szulborski Eye Care Consultants, P.C. v. Tanner, 2004 PA Super 118 (Pa. Super. Ct., 2004)

ILLINOIS

Courts in Illinois will uphold reasonable non-compete agreements.  However, there are some restrictions. 
Generally, to be enforceable, the agreement must be deemed reasonable in both time and geographic scope, and must be found necessary to protect a legitimate business interest of the employer. Office Mates 5, North Shore, Inc. v. Hazen, 234 Ill. App. 3d 557, 599 N.E. 2d 1072 (1st Dist. 1992)
Illinois law disfavors restrictive covenants as a restraint on trade. As such, courts must strictly construe them to ensure that their intended effect is not to prevent competition per se. Courts should enforce restrictive covenants only upon finding the covenant reasonable and necessary to protect an employer's legitimate business interest. Illinois law recognizes two legitimate business interests: (1) near-permanent customer relationships in which the employee would not have had contact with the customer absent the employee's employment; and (2) confidential information gained by the employee through his employment that he could use for his own benefit. Office Mates 5, North Shore, Inc. v. Hazen, 234 Ill. App. 3d 557, 599 N.E. 2d 1072 (1st Dist. 1992) ;  YCA, L.L.C. v. Berry, 2004 U.S. Dist. LEXIS 8129 (D. Ill., 2004)

Illinois courts strictly construe and interpret covenants not to compete, and any doubts or ambiguities must be resolved against the restriction.  Covenants not to compete in employment contracts are carefully scrutinized by the courts.  A restrictive covenant may be held enforceable only if the time limits and geographic scope are reasonable, trade secrets or confidential information are involved, and the restrictions is reasonablely necessary for the protection of a legitimate business interest. Image Supplies, Inc v. Hilmert, 71 Ill. App. 3d 710 ( 1979); Morrison Metalweld Process Corp v. Valent, 97 Ill. App. 3d 373(Ill. App. Ct. 1981).

Restrictive covenants and non-competition agreements are evaluated differently depending upon whether they derive from an employment relationship or are ancillary to the sale of a business. Courts impose a less stringent test of reasonableness on covenants ancillary to the sale of a business than on those in employment contracts because of the difference in the nature of the interests protected. Covenants ancillary to employment contracts protect the employer from an employee's misuse of proprietary information and from possible loss of customers with whom the employer has a near-permanent relationship. A non-competition agreement ancillary to the sale of a business protects the goodwill purchased by the buyer, ensuring that the former owner will not walk away from the sale with the company's customers and goodwill, leaving the buyer with an acquisition that turns out only to be chimerical. In addition, the bargaining power of the parties to the sale of a business is not as uneven as it generally is in an employer/employee relationship. Health Professionals, Ltd. v. Johnson, 339 Ill. App. 3d 1021 (Ill. App. Ct., 2003)
REASONABLENESS
As a general rule, under Illinois law, restrictive covenants must be reasonable in terms of time and scope in order to be enforceable. Furthermore, the essential terms of a contract must be intelligible. Unisource Worldwide, Inc. v. Carrara, 244 F. Supp. 2d 977 (D. Ill., 2003)
Courts are to apply scrutiny to restrictive covenants because they impair the availability of services and interfere with competition. For this reason, the restraints in a restrictive covenant that is ancillary to the sale of a business must be reasonable. Reasonableness pertains to the time, geographic area, and scope of the prohibited business activity. However, whether the restraint is reasonable is judged by the circumstances of the particular case. The covenant cannot be greater than necessary to protect the purchaser, oppressive to the seller, or injurious to the interest of the general public. Smith v. Burkitt, 342 Ill. App. 3d 365 (Ill. App. Ct., 2003)

LEGITIMATE BUSINESS INTEREST
The Courts will not enforce a covenant not to compete unless the terms of the agreement are reasonable and necessary to protect an employer's legitimate business interests. Office Mates 5, North Shore, Inc. V. Hazen, 234 Ill.App. 3d 557( Ill. App. Ct 1992).
Illinois courts have recognized two legitimate business interests justifying the enforcement of non-compete agreements: (1) where the customer relationships are near-permanent and but for the employee's association with the employer and employee would not have had contact with the customers; and (2) where the former employee acquired trade secrets or other confidential information through his employment and subsequently tried to use it for his own benefit. Office Mates 5, North Shore, Inc. V. Hazen, 234 Ill.App. 3d 557( Ill. App. Ct 1992); Quixote Transp. Safety, Inc. v. Cooper, 2004 U.S. Dist. LEXIS 3879 (D. Ill., 2004)

To satisfy the near-permanency test a business need not show that its customer relationships are perpetual or indissoluble, that it has an exclusive relationship with its customers, or that a near-permanent relationship existed with each customer. To determine whether an employer has a near-permanent relationship with its customers, Illinois courts consider the following factors: 


(1) length of time required to develop the clientele;


(2) amount of money invested to acquire clients; 


(3) degree of difficulty in acquiring clients; 


(4) extent of personal customer contact by the employee; 


(5) extent of the employer's knowledge of its clients; 


(6) duration of the customer's association with the employer; and 

(7) continuity of the employer-customer relationships.
A.B. Dick Co. V. American Pro-Tech, 159 Ill. App. 3d 786 ( Ill. App. Ct. 1987); Hanchett Paper Co. v. Melchiorre, 341 Ill. App. 3d 345,( Ill. App. Ct. 2003);  Appelbaum v. Appelbaum, 823 N.E.2d 1074 (Ill. App. Ct., 2005)
To establish a legitimate business interest under this near-permanent relationship test, plaintiff must also show that but for the employment in question, the employee would not have come into contact with the employer's customers. The second method recognized by Illinois courts for determining whether a near-permanent customer relationship exists is to look at the business. Whereas a near-permanent relationship with clients is inherent in the provision of professional services, it is generally absent from businesses engaged in sales. Quixote Transp. Safety, Inc. v. Cooper, 2004 U.S. Dist. LEXIS 3879 (D. Ill., 2004)
TRADE SECRET
An employer's trade secrets are considered a protectable interest for a restrictive covenant under Illinois law. The Illinois Trade Secrets Act provides as follows: "Trade secret" means information, including but not limited to, technical or non-technical data, a formula, pattern, compilation, program, device, method, technique, drawing, process, financial data, or list of actual or potential customers or suppliers, that: (1) is sufficiently secret to derive economic value, actual or potential, from not being generally known to other persons who can obtain economic value from its disclosure or use; and (2) is the subject of efforts that are reasonable under the circumstances to maintain it secrecy or confidentiality. Actual or threatened misappropriation may be enjoined. The information must be sufficiently secret to impart economic value to both its owner and its competitors because of its relative secrecy. George S. May Int'l Co. v. International Profit Assocs., 256 Ill. App. 3d 779 (Ill. App. Ct., 1993)

The Illinois Trade Secrets Act, 765 ILCS 1065 protects information that is considered a "trade

secret." As defined by the Act, a trade secret means:

Information, including but not limited to, technical or non-technical data, a formula, pattern, compilation, program, device, method, technique, drawing, process, financial data, or list of actual or potential customers or suppliers, that: (1) is sufficiently secretive to derive economic value, actual or potential, from not being generally known to other persons who can obtain economic value from its disclosure or use; and (2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy or            confidentiality.


To constitute trade secret, information must be utilized by a person in his business operations and known only to him and such limited other persons to whom it may be necessary to confide it.  A restrictive covenant is enforceable when an employee obtains confidential information and attempts to use it for his own benefit. Lyle R. Jager Agency v. Steward, 253 Ill. App. 3d 631,( Ill. App. Ct 1993).

INJUNCTION:
 In Illinois, the propriety of injunctive relief based on a covenant not to compete depends on the enforceability of that covenant. The determination of the enforceability of a restrictive covenant is a question of law. Because such covenants are a restraint on trade, courts must strictly construe them to ensure that their intended effect is not to prevent competition per se. Office Mates 5, North Shore, Inc. V. Hazen, 234 Ill.App. 3d 557( Ill. App. Ct 1992).
A party seeking a preliminary injunction to enforce a restrictive covenant must show: 


(1) it has a protectible interest, such as near-permanent customer relationships or confidential information; 


(2) no adequate remedy at law exists; 


(3) the party will suffer irreparable harm if the injunction is not granted; and 


(4) there is a likelihood the party will succeed on the merits.

Appelbaum v. Appelbaum, 823 N.E.2d 1074 (Ill. App. Ct., 2005)

A preliminary injunction to enjoin a violation of a restrictive covenant will be granted only where an extreme emergency exists and serious harm would result in the absence of the injunction. Peterson-Jorwic Group v. Pecora, 224 Ill. App. 3d 460 (Ill. App. Ct., 1991).

ECONOMIC LOSS RULE

Absent a tort independent of a breach of contract, the remedy for economic loss lies in contract law.  Therefore, the remedy for breach of a non-compete agreement would be in contract law.

FLORIDA

The economic loss rule bars a plaintiff from bringing a tort claim to recover pure economic damages arising from a breach of contract absent a personal injury or property damages. Jones v Childens, 18 F. 3d 899, 904(11th Cir. 1994); Rosa v. Amoco Oil Co., 262 F. Supp. 2d 1364 (S.D. Fla 2003).
CALIFORNIA
Under the economic loss rule, a plaintiff who suffers only pecuniary injury as a result of the conduct of another cannot recover those losses in tort. Instead, the plaintiff is limited to recovery under the law of contract.  Apollo Group v. Avnet, Inc., 58 F.3d 477 (9th Cir., 1995)
PENNSYLVANIA


Pennsylvania's Economic Loss Rule prohibits plaintiffs from recovering in tort economic losses to which their entitlement flows only from a contract. Agrotors, Inc. v. Bell Helicopter Textron, Inc., 2004 U.S. Dist. LEXIS 18543 (D. Pa., 2004)

Under Pennsylvania law, courts are cautious about permitting tort recovery based on contractual breaches. As a result, Pennsylvania courts have fashioned the "economic-loss rule" and the "gist of the action doctrine." The economic-loss doctrine prohibits plaintiffs from recovering in tort economic losses to which their entitlement flows from a contract. NWJ Prop. Mgmt., LLC v. BACC Builders, Inc., 2004 U.S. Dist. LEXIS 19039 (D. Pa., 2004)

ILLINOIS

The economic loss doctrine denies a remedy in tort to a party whose complaint is rooted in disappointed contractual or commercial expectations. Under Illinois law, this principle is known as the Moorman doctrine, under which plaintiffs are prevented from recovering solely economic damages under the tort theories of negligence, strict liability, or negligent misrepresentation. However, Illinois courts have held that the Moorman doctrine and its progeny did not abolish causes of action for intentional interference with contract and prospective advantage. Medline Indus. v. Maersk Med., 230 F. Supp. 2d 857 (D. Ill., 2002)
