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Introduction
The U.S. Supreme Court recently heard oral argument on a copyright case involving Grokster and Streamcast, companies that distribute software programs that allow people to (share( music by downloading songs from each other through the Internet.  This case represents the battle lines of copyright law in the Twenty-First Century.

The music and movie industries are engaged in a titanic struggle with computer users that will shape the future of entertainment and copyright law in America and the world.  Although the current downloading of entertainment is generally confined to music, the inevitable progress of technology means that, in the not too distant future, people will undoubtedly be able to share movies, sporting events, and every other conceivable form of entertainment.  Why would anyone drive to the local video store or the local cinema, if they can download a movie from the Internet for free, and watch the movie, conceivably while the movie is still playing in local theaters?  For the entertainment industry, this scenario is an unacceptable economic disaster.  In their view, a copyright means that you can no more download a song for free than you can take a CD or DVD out of a record or video store without paying for it.  

But is it that simple?  Some argue that song sharing is more like two teenagers, in 1964, who pooled their money to buy the new Beatles( album and then shared the album.  Only in the modern world, the two teenagers don=t live next door to each other or even in the same state and they are sharing not one album but thousands.  iPods and MP3 devices can store several thousand songs and now song sharing can be accomplished without the owner of the album relinquishing possession.  The problem, then, is not one person buying an album and sharing it with a neighbor, the problem is that same person buying the CD and sharing it with everyone in his or her high school.

The teenagers with the Beatles= album lacked the ability to record a duplicate album.  Their ability to share the music was therefore intrinsically limited by the technology of their time.  Indeed, throughout the past century, the recording of sights and sounds has generally been fairly difficult to accomplish, thereby unintentionally placing limits on copyright infringement.  However, over the last thirty years or so, technology has slowly brought changes to the world of copyright.  The gradual abandonment of phonographic records in favor of audiotapes meant that people could buy an audiotape of music and record it onto a blank tape for their friend.  Such a recording was, of course, an infringement of the artist=s copyright, however, it was generally overlooked because recording an audiotape was fairly time consuming and it also had expenses associated with it (one had to purchase a blank tape).  These logistical realities served to place constraints on the amount of music that could be circulated and shared.  Similarly, a person who read a short story in a magazine or a book was able to photocopy that story or article and distribute it to friends, co-workers, or even students at school.  But again, the actual task of photocopying imposed natural logistical constraints based on time and expense.  

The rapid advance of technology that has produced iPods and MP3 players has basically erased the constraints of time and money.  And, a generation that grew up on photocopied short stories and copied audiotapes graduated to downloading fiction, biographical information and news stories from the Internet.  In this generation=s mind, there is no great harm in now downloading songs.  Indeed, such downloading is not a great leap from downloading information on the bubonic plague for their science projects.  

So, where does society go from here?  In ten years, will we be able to download the Super Bowl through our computer, without watching it on TV?  Will we be able to download the game without having to watch commercials?  If so, why would the major networks shell out tens of millions of dollars to broadcast such events and where will the money come from to pay all of the professional athletes?  

These are the questions that have now been thrown onto the docket of the United States Supreme Court.  Their decision is not known, at the time this article goes to press, however, it is useful and highly interesting to review the history and prior cases that have led to the current stand-off and, in the process, reflect on what might be about to come.


GROKSTER v. NAPSTER
Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd.
 presents to the U.S. Supreme Court the issue of secondary copyright liability, the same issue famously confronted in A&M Records v. Napster
, though it involves a Chubby Checker-like twist, in that the software programs distributed by the defendants, Grokster and Streamcast, enable true peer-to-peer digital media file-sharing capabilities, as opposed to Napster=s integrated system which was held to contribute to the infringement of copyrighted works.

The Grokster and Streamcast software systems enable users to initiate digital media file searches that transmit to other individual computers on the network designated to act as index servers which, in turn, respond to the initiating user with search results.  Only select users on the Grokster network are designated as index servers while each user on the Streamcast network is so designated.  In contrast, Napster employed a centralized indexing software program, which maintained available files on servers it owned and operated.  Consequently, searches initiated by Napster users were transmitted to the Napster index server, which either provided the matching file or directed the user to another individual user that was offering the file for download.

  As with the copyright owners in Napster, the Grokster plaintiffs allege Grokster and Streamcast infringed their respective copyrights both contributorily and vicariously.  To prove these theories of liability, a claim for contributory copyright infringement must establish: (1) direct infringement by a primary infringer, (2) knowledge of the infringement, and (3) material contribution to the infringement; while a claim for vicarious liability must establish: (1) direct infringement by a primary party, (2) a direct financial benefit to the defendant, and (3) the right and ability to supervise the infringers.  The issue of direct infringement was not disputed in Grokster as to either Defendant.

CONTRIBUTORY COPYRIGHT INFRINGEMENT

Knowledge of the Infringement
The degree of knowledge sufficient to sustain this element of the cause of action requires an analysis of the copying product (i.e., the Defendants= software) in the light of Sony Corp. of America v. Universal City Studios, Inc.
  The Sony case involved the use of Betamax videotape recorders by consumers to copy various copyrighted and non-copyrighted television programs for the purpose of Ashifting@ the time at which the program would be viewed by the consumer.  Noting a claim for contributory copyright infringement against a distributor of copying equipment to be Aunprecedented@, the Court relied on Patent Law decisions and determined the Betamax product to be a Astaple article of commerce@ incapable of contributory infringement because of the product=s widely used legitimate and unobjectionable purposes, and substantial non-infringing uses, even though it had the ability to capitalize on unauthorized uses of copyrighted works.  Consequently, a product capable of both infringing and substantial non-infringing uses requires a standard of knowledge beyond constructive notice to warrant liability on a contributory copyright infringement claim.  Building on the Sony standard, the Napster Court further conditioned determination of the knowledge standard upon the receipt of specific identifying information of infringing activity by the alleged contributory infringer from the copyright owner at a time at which the contribution to the infringement was taking place, and the subsequent failure to stop the infringing activity.  

Applying these precepts, the Grokster District Court determined the media file-sharing software distributed by the Defendants met the Sony standard.  The Court remarked that it was Aundisputed@ that the software was capable of Asubstantial non-infringing uses@ including, sharing formerly protected works now in the Public Domain, utilizing the software in countries where copyright protection does not extend to works protected in the U.S., sharing government documents, sharing files authorized by copyright owners to be freely distributed (i.e., movie trailers), and instant messaging forums, to name a few.  Ultimately, the Ninth Circuit held the copyright owners were required to establish the Defendants had Areasonable knowledge@ of specific infringing files at a point in time when the Defendants were alleged to have contributed to the direct infringement.  

The District Court, in evaluating the evidence introduced by the copyright owners -- internal Defendant documents and notices indicating awareness that users were infringing copyrights, isolated technical support e-mails responding to user concerns regarding the inability of users to play copyrighted media files, and unmoderated discussion forums discussing the propriety of exchanged copyrighted files -- found the submissions to be immaterial and insufficient to establish substantial participation in the infringement.  Moreover, the knowledge of the direct infringement by the users was not timely provided to the Defendants.  In the end, the copyright owners could not establish that the Defendants possessed the requisite knowledge to sustain the contributory copyright infringement claim, unlike the copyright owners in the Napster case, because the software architecture employed permitted the users to share media files with each other without passing through a centralized server controlled by the Defendants.

Material Contribution
Essential to whether the Defendants contributed materially to the direct infringement of the copyrighted works of the Plaintiffs was whether the software programs constituted the Asite and facilities@ for direct infringement and whether the Defendants encouraged or assisted the infringement through personal conduct.  Though Grokster and Streamcast were similar to Napster in that, each company supplied their users with the proprietary software, a search engine, servers, and the means of establishing a connection between users= computers, the distinguishing factor was the absence of a central list of all available files hosted on a server owned and operated by either Grokster or Streamcast.  The ultimate concern was whether Grokster or Streamcast actively facilitated (aside from distributing the software) or whether they were capable of stopping the infringing activity of their users.

The relationship between the Defendants and their users is reminiscent of that of a landlord-tenant relationship in the context of contributory infringement.  Copyright owners have long cited to many such cases that have held that a landlord is liable for the infringing activity of its lessee if at the time of the lease signing, the landlord had knowledge that the premises would be used for infringing purposes.  However, general knowledge that infringing activity may occur will not suffice according to Napster because a defendant must have knowledge of specific infringements at a time when the defendant is alleged to be contributing to the direct infringement.  That issue was explained in Religious Tech. Center v. Netcom On-Line Communication Servs., Inc.
 involving an internet bulletin board service that posted user messages critical of the published works of L. Ron Hubbard, the late founder of the Church of Scientology, along with selected copyrighted passages.

Netcom was akin to a landlord, though leasing internet space rather than a physical property, but also served as an Aaccess provider@ with the capacity to control the distribution of the infringing messages, ability to suspend user accounts and preclude access and distribution of its users.  Netcom provided the Asite and facilities@ that allowed infringing activity to take place.  These activities were comparable to Napster=s centralized system, but, ultimately, the Netcom Court decided notice of the infringing activity was not provided at a time when the infringing activity could have been stopped and, thus, the contributory infringement claim could not be sustained.

Another landlord-tenant case helpful to the material contribution issue involved the operator of a flea market where certain vendors were selling unauthorized copies of copyrighted materials.  In Fonovisa, Inc. v. Cherry Auction, Inc.
, the Court found that Cherry Auction contributed to the infringement because it provided the Asite and facilities@ for known infringing activity and actively provided the environment for the counterfeit sales to thrive by providing utilities, parking, advertising, plumbing, and customers.  Here, Cherry Auction was not a mere landlord without knowledge of the infringing activity.  Cherry Auction had the means to stop the illegal sales and, instead, chose to encourage the illegal sales regardless.  

Neither Grokster nor Streamcast provide the Asite and facilities@ for direct infringement as did Napster.  The Defendants did not facilitate the exchange of media files between users through a server they owned and operated and, importantly, if either Grokster or Streamcast closed their doors and deactivated all computers within their control, the media file sharing between its users would continue with little or no interruption.  Ultimately, the Grokster court determined the copyright owners could not establish that the Defendants provided the Asite and facilities@ for direct infringement and encouraged or assisted the infringement through personal conduct.  

VICARIOUS COPYRIGHT INFRINGEMENT
Direct Financial Benefit Bestowed

Direct financial interest in the infringing activity may be shown where the infringing performances provide an enhanced attractiveness to potential customers that draws them to the provider of the activity as in Fonovisa.  It was clear to the Grokster Court that the Defendants derived financial benefit from the infringing activity in the form of advertising revenues that increased as more users downloaded the free software.  The District Court opined that the attractiveness of downloading copyrighted media files free of charge by using the Defendants= software mirrored the allure of purchasing counterfeit goods at the flea markets in Fonovisa.

Right And Ability To Supervise Infringing Conduct

The ability to terminate access to the infringing activity for any reason is highly indicative of the Aright and ability@ to supervise infringing activity; however, other characteristics, such as the ability to police the activity of users, tying registration to user access, and product promotion support this legal determination as well.   

It was held that the Defendants do not possess the policing capabilities necessary to establish the right and ability to supervise infringing conduct.  Unlike Napster, Grokster and Streamcast create decentralized networks between their users without their direct involvement.  The Plaintiffs, recognizing the inability of the Defendants to monitor and control the infringing activity taking place on the respective networks utilized by their users, contend the Defendants should be obligated to alter their software programs to prevent users from sharing copyrighted files.  Unfortunately, for the Plaintiffs, the Grokster Courts regarded this argument as immaterial because the duty to Apolice@ arises only when a defendant has the Aright and ability@ to supervise the infringing conduct -- to rule otherwise, in the Court=s opinion, would require an expansion of copyright law beyond its well-drawn boundaries.   


U.S. SUPREME COURT ORAL ARGUMENT
The Copyright Owners

The Copyright Owners stridently argued that the Defendants created a business model with the intent to exploit Sony for the illegitimate purpose of profiting on the infringing activity of its users.  Enunciating a Avast-majority@ test, the Copyright Owners argued that if the overwhelming majority of the Defendants= business activity infringed copyrighted material through its Aactive-encouragement@ when they were on notice from the Copyright Owners of specific infringements at a time at least contemporaneous to the infringement and they had the power to stop the infringing activity, the Defendants were liable for contributory copyright infringement.  The Plaintiffs, in essence, attacked the Grokster Court=s application of Sony, arguing the decision did not stand for the proposition that the mere potential for non-infringing uses granted a Aperpetual free pass@ to massive actual infringements.  Rather, empirical evidence establishing significant commercial uses of non-infringing material should be required.  Moreover, the Plaintiffs argued that the degree of encouragement or inducement of infringing activity on the part of the Defendants to further their profit desires should also weigh significantly on the material contribution analysis.    

The Court expressed skepticism over the Plaintiffs= interpretation of Sony, interjecting concerns regarding the stifling effect such a rendering would have on the capitalistic incentive to invent new technologies when it commented that immediate lawsuits would not allow an inventor sufficient time to develop the lawful uses associated with the invention to a level that outweighed the unlawful use.  In addition, the Court took issue with the Plaintiffs= contention that the Aonly significant commercial use@ of the Defendants= software programs was copyright infringement, pointing to data contained within the Copyright Owners= Appellate Brief indicating the possibility of 2.6 billion actual legitimate uses (approximately 10%).  

Grokster and Streamcast
The Grokster Defendants repeatedly drew the Court=s attention to Athe clear Sony rule@ that the mere capability of substantial non-infringing uses controlled whether the distribution of the software programs by Grokster and Streamcast contributed to the direct infringing activity of its users, arguing the Court is bound by the doctrine of stare decisis and citing multiple examples of non-infringing activity.  The Court questioned this position, commenting the rule annunciated was likely not as clear as the Defendants thought because several pages following the statement of the rule were required to explain its application.  

Additionally, the Defendants went to great lengths to crystallize the scope of the Aactive-encouragement@ issue, noting the Grokster Court confined that issue to instances of such activity arising prior to the motion seeking summary dismissal and, as a consequence, the issue was distinct and severable from the secondary copyright liability allegations associated with the distribution of the software programs.  The Defendants further explained that the pre-summary judgment Aactive-encouragement@ instances were presently before the Grokster District Court and could, conceivably, extend to post-summary judgement activities, an explanation that appeared to satisfy the Court=s interest in the Plaintiffs= opportunity to recover damages on the issue. 

Lastly, the Court briefly referenced the split between the 7th and 9th Circuits on the issue of the magnitude of non-infringing activity required to render a copying product safe from contributory infringement.  The 7th Circuit decision, In re Aimster Copyright Litig.
, involved media file-sharing on a system similar to Napster and took issue with the defendant=s argument that Sony stood for the proposition that liability for contributory copyright infringement could be avoided if the file-sharing system could be used for non-infringing purposes. The Aimster Court rejected that contention citing the Sony Court=s decision indicating the allegedly infringing uses were Aprincipally@ for an activity ultimately regarded to be a Afair use@ of copyrighted material (i.e., time-shifting).  The Defendants distinguished the Aimster opinion stating the file-sharing system involved something more than the distribution of a product.  Like Napster, and unlike Grokster and Streamcast, the software program at issue in Aimster was controlled by the defendant, thus inherently providing it with knowledge of specific infringements.


OBSERVATIONS
It is abundantly clear that copyright owners throughout the United States and the World are resolute in their determination to put an end to the unauthorized copying of their protected works so prevalently Ashared@ over the Internet.  How the U.S. Supreme Court in Grokster decides the secondary copyright liability issues before it may signal the return to the once accepted copying practices of the teenagers from the Beatles era, much to the delight of present-day copyright owners, or it may serve to further accelerate the declining record company profit margins and, perhaps, those in the film and television industries.  What is not clear is whether the pioneer copyright cases decided before the explosion of the Internet were written with enough foresight to adapt to the constantly changing technologies in today=s world.  No matter the outcome, the underlying direct infringements will most assuredly continue and, ultimately, the copyright owners will have to weigh the costs and benefits involved in litigating the exorbitant amount of downloads by individuals once considered consumers.
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Most certainly the Court will revisit the Sony case and, in some fashion, comment on the split between the 7th and 9th Circuits as to whether the mere capability of non-infringing uses, or an established degree of actual non-infringing use is required to render a copying product a Astaple article of commerce@.  However, that ruling will likely not determine whether Grokster and Streamcast contributorily infringed copyrights because the architectural structure of the software programs do not appear to provide the Asite and facilities@ or allow for the requisite control on the part of the Defendants to stop the infringing activity.  

A significant amount of the Court=s questioning centered on the Aactive-encouragement@ argument put forth by the Plaintiffs and it will be interesting to see how the Court will address this issue.  A ruling determining the Defendants were secondarily liable for the direct infringements of its users solely because they intentionally developed an infringement network where they actively encouraged infringements, would signal a turning point in copyright law and prove a detriment to the free-exchange of authorized and unprotected copyrighted materials.


Other Issues
The Maverick Recording Company et al. v. Does 1 B 25 action, supra was commenced in the United States District Court for the Southern District of New York on April13, 2005.  The action by copyright holders seeks damages and injunctive relief for copyright infringement under the copyright laws of the United States (17 U.S.C. Section 101 et seq.) The defendants, known only by their Internet Protocol (AIP@) addresses, are alleged to have used, downloaded and distributed to the public, without permission or consent of the plaintiffs, certain specified copyrighted recordings. 

What is a parent to do when a teenager reports having been served with such papers or when he tells you the IP=s registered in your name?  One inquiry should be whether there is insurance coverage available, at least for purposes of defense, and for indemnification for any subsequent judgment which may be entered. 

While specific coverage for copyright infringement is available, such policies are ordinarily commercial in nature and contain such coverage in connection with an ongoing business.  Coverage against copyright infringement is, ordinarily, limited to advertising endeavors.  While a specific perils policy for such coverage is available, it likewise, is usually found in a commercial setting.  But what if the proposed insureds in the pending litigation are all non-business involved individuals and, therefore, do not have access to any sort of commercial coverage including copyright infringement endorsements. 

What is left is the normal homeowners policy which may be available to these individuals.  Generally, every homeowner=s policy is a variation of a standard policy, which ordinarily consists of two sections and six distinct areas of coverage identified, usually as Coverages A through F. 

Section I of the usual homeowner=s policy contains coverage areas A, B, C and D.  Coverage A (Dwelling Coverage) applies to the structure which the insured inhabits.  This would cover the actual residence, any attached structures, such as garages, and any permanently installed property such as wall to wall carpeting.  

Coverage B (Structures) applies to other structures on your property.  This would cover structures such as tool sheds or garages that are not permanently attached to the home.  

Coverage C (Personal Property) applies to the contents of the dwelling.  Generally, this coverage would cover your property any where in the world although there are dollar limits on specific items, such as jewelry, golf clubs, etc.  

Coverage D (Loss of Use) applies when the dwelling is uninhabited due to a covered loss.  It ordinarily covers additional living expenses or the fair market rental value in the event part of the dwelling is used as income producing property. 

Section II of the standard homeowner=s policy consists of coverage E and F.  

Coverage E (Personal Liability, Bodily Injury and Property Damage) is similar to personal property coverage.  This covers the insured when he is on or off the premises and ordinarily covers the individual when he is legally responsible for an act that causes damages to someone else=s person or property.  

Coverage F (Medical Payments) covers medical expenses stemming from injuries that occurred to others while they are on your premises. 

The only basis for claiming coverage for copyright infringement would be found in coverage E (Personal Liability).  The insuring agreement under this coverage usually takes the following form:  

A[Carrier] will pay damages which an insured person becomes legally obligated to pay because of bodily injury or property damage arising from an occurrence
 to which this policy applies, and is covered by this part of the policy.  We are not obligated to pay any claim or judgment after we have exhausted our limit of liability.  

AIf an insured person is sued for these damages, we will provide a defense at our expense with counsel of our choice, even if the allegations are groundless, false or fraudulent.  We may investigate or settle any claim or suit for covered damages against any insured person.@  

Or, alternatively, the following insuring agreement may be present:

AIf a claim is made or a suit is brought against an insured for damages because of bodily injury or property damage caused by an occurrence to which this coverage applies, we will:  

1.  Pay up to our limit of liability for the damages for which the insured is legally liable.  Damages include prejudgment interest awarded against the insured; and 

2.  Provide a defense at our expense by counsel of our choice, even if the suit is groundless, false or fraudulent.  We will investigate and settle any claim or suit that we decide is appropriate.  Our duty to settle or defend ends when the amount we pay for damages resulting from the occurrence equals our limit of liability.  

The foregoing insuring clauses are quite expansive.  However, there are numerous exclusions the most important of which, relevant to this inquiry, are intentional conduct and criminal activity.  Ordinarily, the exclusions read as follows: 

APersonal liability coverage does not apply to bodily injury or property damage:  

(a) which is expected or intended by the insured or 

(b) is caused by a violation of the penal law or ordinance committed by or with the knowledge or consent of the insured.@  

Or such exclusions may take the following form:

AWe do not cover any bodily injury or property damage under the liability coverage of this policy which is intended by or which may reasonably be expected to result from the intentional or criminal acts or omissions of an insured person.  This exclusion applies regardless of whether or not such insured person is actually charged with or convicted of a crime.@  

The type of action under consideration is not criminal in nature as the defendants are not being charged with having committed a crime, so the issue as to whether or not coverage is provided under the homeowner=s policy should be determined under the intentional conduct exclusion.  

Under the intentional exclusion provision case law should determine coverage on a case by case basis.  However, there are a few general rules.  Case law has established that accidental results may flow from intentional causes.  In other words, not every intentional act falls within the parameters of the insurance policy=s intentional acts exclusion since insurable Aaccidental@ results may flow from intentional causes.  Courts have found that it is not legally impossible to find accidental results flowing from intentional causes, ie., that the resulting damage was unintentional although the original act or acts leading to the damage were intentional.
  Thus, in order to determine whether the result was intended under the intentional act exclusion, the Atransaction as a whole test@ is applied by the fact finder to determine whether a more than causual connection between the intentional act and the resultant harm is present. For example, a tortfessor=s conduct in pointing and firing a shotgun at a friend, although reckless, was not inherently harmful for the purpose of the intentional act exclusion.
  Likewise, where a building was destroyed by fire when it was ignited by a burning vehicle operated by the son of the insured who had ignited the vehicle in order to commit suicide, a New York Appellate Court found that although the act of igniting the vehicle was intentional, the parties disputed whether the destruction of the building was an intended result of that act.  As a result, the court denied summary judgment holding that an issue of fact was created as to whether or not the son had intended to damage the building within the meaning of the insurance coverage at issue.

Regardless of the intentional intent or lack thereof as it relates to causation, or the period of time involved, if the resulting damage can be viewed as unintended from the insured=s point of view the exclusion will not apply. Thus, in a recent New Yrok Court of Appeals case the court found that a  murder was unexpected, unusual and unforeseeable from the insured=s standpoint and, thus, was not excluded under policy where the insured landlord was found to have coverage where a tenant had committed a murder on the insured premises.
  Where, however, injury is intended or obvious from the insured(d point of view, the intentional exclusion will apply.  For example, where the insured hit the plaintiff repeatedly with a baseball bat, the court found this conduct intentional within meaning of policy exclusion.
  Similarly, the insured=s act of removing knife, opening it, reaching across car and cutting plaintiff=s ear off was found could not  be characterized as unintentional.
  Notwithstanding this analysis,  courts have held that if the act performed is inherently harmful then the act is, as a matter of law, intentional and within the intentional exclusion of the policy.  For example, the New York Court of Appeals has held that harm to children as a result of sexual molestation is inherent in the nature of the act alleged and injuries, as a matter of law, is intentionally caused within the meaning of the homeowner=s policy.
  

Whether insurance coverage is available for defense and indemnification is an open question.  Parents would be well advised to have preemptive discussions with their teenagers. 

�  Throughout this paper, references to (Grokster( signify the collective decision of the U.S. District Court for the Central District of California and the 9th Circuit opinion, unless otherwise noted.  The District Court opinion may be found at 259 F.Supp.2d 1029(C.D. Cal. 2003) and the Circuit opinion may be found at 380 F.3d 1154 (9th Cir. 2004). 
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�McGroarty v. Great Amer. Ins. Co., 36 N.Y.22 358, 364, 368 N.Y.S.2d 485, 490 (1975).


�Slayko v. Security Mut. Ins. Co., 98 N.Y.2d 289, 293, 746 N.Y.S.2d 444, 446 (2002).


�Nat=l. Grange Mut. Ins. Co. v. Utica Mut. Ins. Co., 5 A.D.3d 1045, 1046, 773 N.Y.S. 2d 692, 693 (4th Dept., 2004).


� Agoado Realty Corp. v. United Int=l Ins. Co., 95 N.Y.2d 141, 145, 711 N.Y.S.2d 141, 143 (2000)


� Peters v. State Farm Fire & Cas. Co., 306 A.D.2d, 817, 818, 762 N.Y.S.2d 738, 739 (4th Dept. 2003)


�the   Carmen v. Royal Indem. Co., 302 A.D.2d 670, 671, 754 N.Y.S.2d 721, 722 (3d Dept., 2003) 


�Allstate Ins. Co. v. Mugavero, 79 N.Y.2d at 161, 581 N.Y.S.2d at 146.  





