Making Litigation Plans and Budgets Work for You

The following is true and may make one think, just what is the purpose and need to do Litigation Plans and Budgets.  
From the American College of Trail Lawyer October 2004 paper on the “Vanishing Trial:” The College, The Profession, The Civil Justice System

“Over the past four decades, the civil justice system in the United States has witnessed, simultaneously, a litigation explosion and trial implosion.  The number of civil actions over the past four decades has skyrocketed, yet the number of trials has proportionately declined.

Executive Summary

H. L. Mercken once observed that: “For every complex problem there is an answer that is clear, simple, and wrong.”  There is no clear, simple explanation for the “Vanishing Trial” phenomenon.  Many factors contribute, in varying degrees and differing ways, to the dimishing number of civil trials, among them:


Trial court judges having come to view – indeed, having 
sometimes been trained to view – their proper office as that of case 
manager rather than presider over trials.


Increased use of summary judgment and other dispostitive pretrial 
motions.


Stricter expert evidence requirements.


The escalating cost of litigation.


The rising stakes of civil litigation, coupled with the uncertainty of 
outcome.


Increased use of alternative dispute resolution (“ADR”), including 
arbitration and mediation, voluntary or court-ordered.


Lack of trial skills and experience among younger lawyers.


Lack of, or constraints on, judicial resources.


Pressure from regulators or the financial markets to resolve 
promptly loss 
contingencies and eliminate avoidable costs that 
reduce earnings.


Compensation incentives to corporate managers to avoid earnings-
depressing costs, such as legal fees.


Tort reform, including caps on compensatory and punitive 
damages.


The impact of the Vanishing Trial Phenomenon itself on trial 
judges, who may assume the bench with less trial experience and 
acquire less courtroom experience in their early years on the bench 
and preside over fewer trials.”

This list is not intended to be comprehensive.  Different variables have different effect in the different jurisdictions and in different types of cases.”

Now let’s look at some of the statistics.

In 2002 there were five times more civil filings that in 1962 and fewer trials (civil and criminal) in 2002.  There were 2,765 civil trials in 1962 compared to 3,006 civil trials in 2002.

In 1962, one in six civil tort cases went to trial compared to one in forty-six in 2002. 

In 1962 Civil Rights actions were less than one percent of the civil trails compared to thirty-three percent in 2002.

A recent Rand study showed that discovery costs in civil cases is actually low for most cases with stakes over $50,000.00, with median percent of lawyer work hours spent on discovery is 30%.

“Ultimately, law unenforced by courts is no law.  We need trials, and a steady stream of them, to ground our normative standards – to make them sufficiently clear that persons can abide by them in planning their affairs – and never face the courthouse – the ultimate settlement.  Trials reduce disputes, and it is a profound mistake to view a trial as a failure of the system.  A well conducted trial is its crowning achievement.”


– Judge Higginbotham

So where will the attorneys who will try cases in the future come from?

“You can observe a lot by just watching.”




           – Yogi Berra 

See one – Do one? 

The International Association of Defense Counsel puts on an Annual Trial Academy for young lawyers.
Additional initiatives involve the insurance claims departments partnering with panel counsel to proceed to trial when appropriate and partnering panel and staff counsel using a combination at trial and exchange programs between panel and staff counsel.
After reading the above one might ask, so what is the point?  Why litigate when only one in forty-six cases goes to trial?  When you have properly investigated coverage, liability, and damages and have made an objective decision and cannot resolve the claim, trial is often the only way for final resolution.
If a company is prepared to go to trial when necessary after having properly evaluated the matter, your adversary has to do the same and if they are not prepared or have misevaluated their case you have a significant advantage at trial or in settlement.
Now the sixty-four dollar question is, How do you communicate with the corporate client of insurance company to bring about the proper resolution of a case?

The following is materials written by Lori E. Iwan and Earl Davis that were presented at the recent Litigation Management College.
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Generally speaking, case plans and budgets are noted more for their disregard than for their compliance in the management of litigation.  Why is this the case?


Far too often, the individual risk/litigation manager is caught up in the day-to-day developments of caseload demands and fails to appreciate the financial impact that a plan and budget can have on the company’s bottom line.  Case decisions continue to be made in timely and oftentimes daily management of the case, seemingly considering the best information available at the time.  Unfortunately, the focus on detail on a daily basis can lead to loss of vision of the overall case goals, plan and economics.  A case plan and budget sets the baseline against which all subsequent decisions should be evaluated.


Additionally, risk/litigation managers fail to appreciate how a case plan facilitates the management of the litigation.  Defense counsel often views the plan as a “permission slip” rather than a meaningful analysis of what is important to achieve a favorable outcome.  The case plan is a check and balance against what outside counsel should be doing.  The case plan also sets a roadmap for file expenses so that the company can predict and budget for costs.

Defense counsel must always act in the best interest of the insured.  What risk/litigation managers should ask is that defense counsel work together with them in achieving the best defense in an efficient and effective manner, consistent with counsel’s ethical duties to the insured.

Consider the economic impact one litigation manager/supervisor can have on the company’s profitability.

Assume for purposes of example that the risk manager/supervisor oversees 200 files, each of which has a projected indemnity cost of $250,000 and that legal fees are projected to average $50,000 per case.  An error rate of 10% on the legal costs ($5,000 per case) necessary to prepare the defense per case can result in a defense cost overrun of $1 million.

Next assume that the risk litigation manager supervises six claims professionals, each of whom handles a case load of 100 files, each with a projected indemnity cost of $100,000, and that half the claims professionals (3), each overestimate the company’s indemnity obligation by $10,000 per case (again a 10% error rate).  The cost to the company for errors based on overpayment of claims is $3 million.  If the case was carried on the books at the overestimated price, then the company has posted reserves higher than necessary and further tied up valuable capital.

Then compare to the cost overrun and overpayment, the economics of what it takes for the company to make up the difference.  A sales, marketing and underwriting work force must, in addition to its ongoing obligations, must find sufficient additional insureds or premium dollars to make up the $4 million deficit.


One can appreciate that case plans must be tailored to the activities that are most likely to achieve the desired and predicted outcome.  The budget must reflect an assessment of the most efficient means to achieve the ends.  But the discipline to work within a carefully prepared case plan and budget sets the difference between the advanced risk manager and the inexperienced personnel.


The core analysis that should be conducted in order to formulate a case plan and budget does not change regardless of the format the plan and budget must take to satisfy a particular company’s reporting requirements.  The steps are set forth below.

Issue Identification

The beginning of any case plan or budget requires an identification of both the liability and damages issues.  Too often the failure of a plan can be traced back to overlooking a basic issue and failing to account for it during the discovery process.  With respect to both liability and damages ask each of the following questions:

What are all the liability issues?

What are all the damages issues (list ALL injuries and damages claimed or that could potentially be claimed)?

What could you contest among the liability and damages issues?

What do you dispute based on the investigation to date?

How does the outcome of the case potentially change if you do not contest the remaining issues?

What issues are you prepared to concede?

What issues are most vulnerable to attack?

What issues, if attacked, are most likely to yield a favorable outcome for the client?

What must you convince the trier of fact in order to win?

What must plaintiff convince the trier of fact in order for defendant to lose?

What procedural avenues can lead to an early disposition of the case?

Step one involves brainstorming about the case.  It does not commit a company to a course of action but merely identifies all potential avenues of attack to determine the most cost-effective approach to the defense. 

The single most common and most costly mistake in litigation management is the failure to identify an issue and adequately prepare to defend that issue.  Overlooking an issue until it is too late to correct the account for it can make all the difference between a successful or disastrous outcome.  Thoroughly brainstorming the case at the outset is the only consistently reliable method to avoid later surprise.  

Issue Selection

The second step in formulating a case plan and budget is to narrow the focus of the plan to those facts and issues you must win to prevail in the case and which are in dispute or vulnerable to attack, recognizing that “prevail” could mean a favorable settlement, a dispositive motion or a defense verdict at trial.  In conducting this analysis it will become apparent that there are numerous facts in dispute but these facts do not materially change the outcome of the case.  Additionally, the analysis of all the injuries that could be claimed will highlight those injuries that could have the greatest impact on the verdict potential, so that a concentrated effort to minimize the damages allegedly related to those injuries can be minimized.

Mode of Attack

The third step in formulating a case plan and budget focuses on the various methods available to: (a) attack the weaknesses in plaintiff’s case and (b) to shore up the strengths in the defense.  The goal is to identify the most efficient yet most effective means to secure the required information.  The litigation manager should look to counsel for recommendations before committing to a plan of action.  The decision regarding the mode of attack should consider who should gather the information, whether formal discovery should or must be used, the timing of when to obtain the information, and whether reasonable reliance can be placed on another party to the litigation to obtain the information.  This step in the analysis should include a discussion with counsel regarding any strategic and timing considerations behind pursuing any type of dispositive motions.

Factors to Consider in Setting the Budget and Mode of Attack

Before assigning cost estimates to a budget, the following unique factors that could influence the cost of a particular claim/case should be considered. 

Geographic location of the occurrence and location of the courthouse.

Remoteness of the courthouse.

Location of witnesses.

Location of counsel.

Location of the client.

Experience and litigation reputation of plaintiff’s counsel.

Local court rules and procedures.

Mandatory ADR

Multiple status hearings or settlement conferences required.

Requiring company or insurer representative present at settlement conferences.

Pretrial requirements and filing of status reports.

Preparation of a written pre-trial order or brief (as is required by federal courts).

The court day (whether the court takes evidence for 8 hours a day or significantly less can impact the number of trial days).

Court practices regarding motions (whether the court requires written submissions or prefers oral argument with few written briefs).

Complexity of the issues (will there be extensive motion practice requiring briefing and research or motions challenging experts).

Judge peculiarities.

Number of parties (multiple defendants, class actions, third parties or ancillary litigation will increase the costs of every stage of the proceeding).

Special case requirements/needs

Electronic discovery.

Document database creation.

Defense counsel costs due to insured selection of counsel.

Jury research.

Technology in the courtroom for trial.

Opportunities to save costs

Experts:  shared costs, adversary pays, locally based.

Joint defense or shared experts.

Use of in-house witnesses.

Reevaluate and Revisit the Case Plan and Budget Often

The value of a case plan in achieving the macro- and micro- objectives of cost management, litigation management and achieving a favorable outcome, comes from a continual reassessment of the case progress and whether the risk/legal team has deviated from the plan.  If there is a deviation or disregard of a well-crafted litigation plan, it is likely to produce an unfavorable or unpredictable outcome.  The essence of litigation management is to identify and prepare for the outcome, not to be surprised when the verdict is read by the jury.
Now for some sample Litigation Plans and Budgets.

DEFENSE RESEARCH INSTITUTE RECOMMENDED 
CASE HANDLING GUIDELINES FOR INSURERS

I.



PREFACE


Philosophy

[Insurer] expects to work with the Firm and the insured to achieve the best result for the insured in an efficient and cost-conscious manner consistent with the Finn's ethical obligations. Nothing contained herein is intended to nor shall restrict Counsel's independent exercise of professional judgment in rendering legal services for the Insured or otherwise interfere with any ethical directive governing the conduct of counsel.

II.



CASE DEVELOPMENT

An effective and strategically sound legal defense is the responsibility of counsel and [insurer] and should be developed in a timely manner.


A. 
A goal is to identify, timely, those claims for which there is liability, and to discuss 
settlement opportunities early. The activities necessary to defend a given claim and bring it to 
appropriate resolution should be addressed early and the steps necessary to achieve that 
resolution should be jointly agreed upon as between the [Insurer] and defense counsel. 


B.
An early resolution of lawsuits is desirable and the use of alternative dispute resolution is encouraged. 


C.
If defense counsel is involved in settlement negotiations, settlement authority must be obtained from [Insurer] and requests for authority should be made timely.

III.



STAFFING PHILOSOPHY

Your firm should designate one attorney to have primary responsibility for each case on which your services are requested. The case should be staffed economically and effectively. Obviously, a balance must be struck between the efficiency a more experienced lawyer at your firm brings to a given task and the advantages of having the task performed by a junior lawyer or a paralegal. Duplication of effort within the firm should be avoided.

To achieve the best efficiency and value, the role and responsibilities of the staff members should be clearly defined and appropriate to each individual's qualifications, level of experience and billing rate. Defense counsel should delegate work to subordinates wherever possible to achieve efficiency and cost-effectiveness without compromising quality.

IV.



REPORTING REQUIREMENTS

A.
Reports

Unless otherwise requested, reporting is required for three events: Acknowledgment, Initial Evaluation, and Significant Developments. Reports should be provided to both [insurer] and [insured].


1.
Acknowledgment:



Upon receipt of a new case, counsel should send an 
acknowledgment letter regarding receipt of the file and designating the 
legal team assigned to the case. Any matters of 
immediate concern or 
information that may result in early resolution of the case should 

be addressed in 
the acknowledgment letter.


2.
Initial Report:




Within ____ days after receipt of the assignment, counsel should 


end an initial report with the following information:



a.
A summary of the allegations in the complaint, the 



factual basis for the litigation, a summary of the 




information developed during the preliminary 




investigation and a preliminary evaluation of liability 



and damages.


b.
A Litigation Plan providing the following:



1.
Identify each significant activity counsel proposes to 



initiate. (e.g., 
investigation, motion, discovery, legal 



research, etc.).



2.
Identify discovery and motions which have been or are 



likely to be initiated by other parties.



3.
Estimate the completion date for each activity.



4.
State the estimated expenses of each activity.


c.
Discussion of the potential for early disposition of the case by 


settlement, and 
recommendations with respect to arbitration, 


mediation or direct settlement  negotiations.


d.
Discussion of the potential success of dispositive motions prior 


to, or after, the 
commencement of discovery and when motions 


to dismiss or for summary judgment are appropriate.

e.
An estimate of the probable trial date.


3.
Significant Development Report:


Defense counsel should communicate and apprise of significant 
developments as soon as practical. This will include reports on 
summaries of depositions, and pre-trial reports, and if applicable: 


a.
Settlement options and/or dispositive motions.


b.
Updated evaluation of the client's liability and damages.
c. An updated Litigation Plan 

d.
Trial Report: If it is anticipated the case will proceed to trial, 30 days before the 
scheduled trial date, a detailed report should be submitted, detailing the issues and an analysis of same and any other information requested by [Insurer].

B. 
Documentation



Reporting shall not include copies of the following documents, 


unless specifically requested:



1.
Research Memorandum, Motion Papers and Legal 



Briefs;



2.
Deposition Transcripts;



3.
Expert Reports;

4. Medical Reports.



Counsel should provide copies of all pleadings and amended 




pleadings filed by or against the party whom you are defending 




and Releases and Orders of Dismissal for Final Judgments. 




Counsel will consult with [Insurer] on the appropriate means of 




communication, whether by e-mail, fax or regular mail to avoid 




duplication.


Counsel should comply with all reasonable requests for information and 
documents, provided however, that any documents or information that 
are privileged or intended by the insured to be confidential shall not be 
disclosed, absent consent from the Insured.


C.
Consultation



After submission of the Initial Report, counsel welcomes 
discussion with and input and comment from the insurer. 
Counsel and [Insurer] will endeavor to agree on the 


proposed activities outlined in the Litigation Plan. However, in the event 
of disagreement, the final decision will remain the independent 
professional judgment of  defense counsel.

V.



BILLING


A.
Billing Procedure


1.
Frequency of Billing



a.
Bills should be issued at intervals to be agreed upon by 


counsel and [Insurer].


2.
Billing Format



a.
Heading. The first page of the bill must state: (a) the 


firm's IRS number; (b) the caption of the case; (c) the name of 


the insured; and (d) the claim number.



b.
Body. The bill must be prepared with daily entries 


showing: (a) the date the work was performed; (b) the initials of 


the person providing the service; (c) a description of the work 


performed (single activities); and (d) the actual time in 



tenths of an hour.



c.
End of Bill Summary. The bill must include: (a) the full 


name of each attorney/paralegal; (b) the status of each 



timekeeper (i.e., partner, associate, paralegal); (c) the hourly rate 


of each timekeeper; and (d) the total hours and total amount 


charged for each timekeeper during the billing period.



d.
Task Codes. Task coding is not required, unless 



requested. Where requested, the uniform billing codes as 


currently endorsed by the American Bar 
Association shall be 


used.

B.
Charges for Service


1.
Time Charges. Actual Time in One-Tenth Increments. All 
charges for services by attorneys and paralegals must be recorded daily 
based upon their actual time in one-​tenth hour increments.


2.
Single Entry Timekeeping. Unless otherwise directed, the time 
for each activity should be separately stated. Grouping multiple activities 
under a 
single time charge greater than one-tenth of an hour ("block 
billing") is not acceptable, absent authorization from the [Insurer].


3.
Information Descriptions of Services. Descriptions of services 

should inform of the nature, purpose or subject of the work performed, 
and the specific 
activity or project to which it relates.


4.
Compensation. Counsel should consult with [Insurer] regarding 
any increase in the rate of compensation. 


5.
In-Firm Conferences. Where counsel consults with another 
attorney in the firm to obtain specific advise or counsel on substantive or 
procedural aspects of the case that result in a more effective defense, said 
reasonable and necessary conference time will be reimbursed, provided 
that sufficient detail of the subject of the communication is set 

forth to demonstrate its relevance and value. 

6.
Multiple Attendance. Counsel should consult with insurer where 
it is anticipated that more than one attorney's attendance is necessary at 
trial, court appearances, meetings, depositions, witness interviews, 
inspections and other functions.



7.
Depositions. Counsel should consult with [Insurer] before 
initiating depositions other than that of the plaintiff( s), the insured, and 
other depositions already approved in the initial Litigation Plan or 
supplement thereto and shall advise the [Insurer] of 
upcoming 
depositions initiated by other parties that Counsel plans to attend.


8.
Legal Research. Counsel should consult with Insurer before 

undertaking a legal research project requiring over three hours of 
research. Copies of all 
research memoranda shall be provided to 
[Insurer] upon request.


9.
Motions. Counsel should consult with [Insurer] before filing any 

motions not previously identified and approved in the initial Litigation 
Plan or 
supplement thereto.


10.
Revising Standardized Forms/Pleadings. Only the actual time 
spent in personalizing standardized pleadings, documents, or discovery 
responses or requests to the case at hand should be billed, rather than the 
time originally spent drafting standard language.

C.
Disbursement




1.
Internal Expenses. [Insurer] shall advise counsel of its guidelines 
as to reimbursement of internal expenses.


2.
External Expenses. Charges for service by outside vendors will 
be reimbursed at their actual cost. Expenses over $ ____ may be 
forwarded to [Insurer] for payment. Disbursements should be itemized 
on the law firm's statement with the following information, unless back-
up documentation is provided: (a) the name of the vendor; (b)  the date 
incurred; and (c) a specific description of the expense. Where back -up 

documentation is provided, the law firm statement need only set forth a 
description of the expense and amount incurred.


3.
Travel Expenses. Counsel should consult with [Insurer] prior to 
incurring travel expenses.  Insurer] will reimburse defense counsel for 
reasonable travel expenses. All 
expenditures of 
$25 or more must be 
supported with receipts attached to the law firm's statement. 





4.
Professional Services.  Counsel should consult with [Insurer] 
prior to incurring expenses for experts, consultants, investigators, 
temporary attorneys or outside 
paralegals, or other professional 
services.


5.
Secretarial and clerical activities. Secretarial and clerical work is 
not billable to [Insurer]. As examples and not as a complete list, 
secretarial and clerical work includes receipt and distribution of mail, 
new file set up, maintenance of office and attorney calendars, 
transcribing, copying, posting, faxing, e-mailing, inserting documents 
into and retrieving documents from the file, maintaining order in the file, 
stamping documents, tabbing sub-files and assembling materials.

VI.

BILL AND FILE REVIEW

[Insurer] reserves the right to review all charges for services and disbursements pertaining to litigation, including without limitation all charges paid by the insured with respect to such litigation, whether pursuant to self-insured retentions or deductibles under [Insurer's] insurance policies or otherwise. [Insurer] reserves the right to conduct audits and to review the defense file and/or defense bills, consistent with the defense attorney's ethical obligations, and in a manner that will not compromise the attorney-client or work product protection accorded material in the file or communications by and between counsel, the client and [Insurer] or otherwise interfere with any ethical directive governing the conduct of counsel. Counsel agrees to comply with all reasonable requests for information and documents, provided that such documents or information are not privileged or intended by the insured to be confidential. In such instance, the [Insurer] must obtain the consent of the Insured. [Insurer] fully reserves all rights to decline to payor to seek reductions and/or refunds with respect to charges that fail to comply with the requirements set forth herein, and which are not fully explained or documented by the firm after reasonable inquiry. The [Insurer] shall allow the law firm to appeal any declination of payment by [Insurer]. [Insurer] agrees to pay the undisputed portion of bills received from Counsel  within _____days.

This is an example of case handling guidelines which promotes uniformity in reporting and billing and effective and efficient case management, consistent with the defense attorney's professional responsibilities. Nothing contained herein constitutes or shall be construed as a standard of care.

DEFENSE RESEARCH INSTITUTE RECOMMENDED CASE
HANDLING GUIDELINES FOR LAW FIRMS

I.



PREFACE


Philosophy


[The firm] expects to work with the insurer and the insured to achieve the best result for the insured in an efficient and cost-conscious manner consistent with the Firm's ethical obligations. Nothing contained herein is intended to nor shall restrict Counsel's exercise of professional judgment in rendering legal services for the Insured or otherwise interfere with any ethical directive governing the conduct of counsel.
II.



CASE DEVELOPMENT

An effective and strategically sound legal defense is the responsibility of counsel in consultation with the insurer and should be developed in a timely manner.

A. 
A goal is to identify, timely, those claims for which there is liability, and to discuss settlement opportunities early. The activities necessary to defend a given claim and bring it to appropriate resolution should be addressed early and the steps necessary to achieve that resolution should be jointly agreed upon between the insurer and defense counsel.

B. 
An early resolution of lawsuits is generally desirable and the use of alternative dispute resolution is encouraged.
C. If counsel is requested to be involved in settlement negotiations, settlement authority must be obtained from insurer and requests for authority should be made timely.
III



STAFFING PHILOSOPHY

[The firm] will designate one attorney to have primary responsibility for each case on which its services are requested. The case should be staffed economically and effectively. Obviously, a balance must be struck between the efficiency a more experienced lawyer brings to a given task and the advantages of having the task performed by a junior lawyer or a paralegal. Duplication of effort within the firm should be avoided.


To achieve the best efficiency and value, the role and responsibilities of the staff members should be clearly defined and appropriate to each individual's qualifications, level of experience and billing rate. Lead counsel should delegate work to subordinates wherever possible to achieve efficiency and cost-effectiveness without compromising quality.
IV.



REPORTING REQUIREMENTS 

A.
Reports 


Unless otherwise requested, reporting is required for three events: Acknowledgment, Initial Evaluation, and Significant Developments. Reports should be provided to both the insurer and the insured.
1. Acknowledgment:
Upon receipt of a new case, counsel should send an acknowledgment letter regarding receipt of the file and designating the legal team assigned to the case. Any matters of immediate concern or information that may result in early resolution of the case should be addressed in the acknowledgment letter.   

2. Initial Report:   

Within _____days after receipt of the assignment, counsel should send an initial reportwith the following information:


a.
A summary of the allegations in the complaint, the factual basis 
for the litigation, a summary of the information developed during the 
preliminary investigation and a 
preliminary evaluation of liability and 
damages.


b.
A Litigation Plan providing the following:



1.
Identify each significant activity counsel proposes to 



initiate. (e.g., investigation, motion, discovery, legal 



research, etc.).



2.
Identify discovery and motions which have been or are 



likely to be initiated by other parties.


3
Estimate the completion date for each activity.


4.
State the estimated expenses of each activity.

c.
Discussion of the potential for early disposition of the case by settlement, and recommendations with respect to arbitration, mediation or direct settlement negotiations.

d.
Discussion of the potential success of dispositive motions prior to, or after, the commencement of discovery and when motions to dismiss or for summary judgment are 
appropriate.

e.
An estimate of the probable trial date.
3.
Significant Development Report:
Counsel should communicate and apprise of significant developments as soon as practical. This will include reports on summaries of depositions, and pre-trial reports, and if applicable:

a.
Settlement options and/or dispositive motions.

b.
Updated evaluation of the client's liability and damages.

c.
An updated Litigation Plan.

d.
Trial Report: If it is anticipated the case will proceed to trial, 30 days before the scheduled trial date, a detailed report should be submitted, detailing the issues and an analysis of same and any other information requested by the insurer.
B.
Documentation

Reporting shall not include copies of the following documents, unless 
specifically requested:

1.
Research Memorandum, Motion Papers and Legal Briefs;

2.
Deposition Transcripts;

3.
Expert Reports;

4. 
Medical Reports.

Counsel should provide copies of all pleadings filed by or against the insured client along with releases, orders of dismissal and final judgments. Counsel should consult with the insurer on the appropriate means of communication, whether bye-mail, fax or regular mail to avoid duplication.

Counsel should comply with all reasonable requests for information and documents, provided however, that any documents or information that are privileged or intended by the insured to be confidential shall not be disclosed, absent consent from the insured client.

C.
Consultation

After submission of the Initial Report, counsel welcomes discussion with and input and 
comment from the insurer. Counsel and the insurer will endeavor to agree on the proposed 
activities outlined in the Litigation Plan, but in no event shall the Litigation Plan interfere with 
the independent professional judgment of defense counsel.
V.



Billing
A.
Billing Procedure

1.
Frequency of Billing


a.
Bills should be issued at intervals to be agreed upon by 



counsel and the 
Insurer.
2.
Billing Format



a.
Heading. The first page of the bill must state: (a) the 



firm's IRS number; (b) the caption of the case; (c) the 



name of the insured; and (d) the claim number.



b.
Body. The bill must be prepared with daily entries 



showing: (a) the date the work was performed; (b) the 



initials of the person providing the service; (c) a 




description of the work 
performed (single activities); 



and (d) the actual time in tenths of an hour.



c.
End of Bill Summary. The bill must include: (a) the full 



name of each attorney/paralegal; (b) the status of each 



timekeeper (i.e., partner, associate, paralegal); (c) the 



hourly rate of each timekeeper; and (d) the total hours 



and total amount charged for each timekeeper during the 



billing period.



d.
Task Codes. Task coding is not required, unless 




requested. Where requested, the 
uniform billing codes as 


currently endorsed by the American Bar Association 



shall be used.

B.
Charges for Service

1.
Time Charges. All charges for services by attorneys and paralegals must be recorded daily based upon their actual time in one-tenth hour increments.

2.
Single Entry Timekeeping. Unless otherwise directed, the time for each activity should 
be separately stated. Grouping multiple activities under a single time charge greater than one-tenth of an hour ("block billing") should not be employed, absent authorization from the insurer. 


3.
Information Descriptions of Services. Descriptions of services should inform of the nature, purpose or subject of the work performed, and the specific activity or project to which it relates. 


4.
Compensation. Counsel should consult with insurer regarding any increase in the rate of compensation.  


5.
In-Firm Conferences.  Where counsel consults with another attorney in the firm to obtain specific advice or counsel on substantive or procedural aspects of the case that result in a more effective defense, said reasonable and necessary conference time will be reimbursed, 
provided that sufficient detail of the subject of the communication is set forth to demonstrate its relevance and value.

6.
Multiple Attendance. Unless otherwise agreed, only one attorney should attend trial, court appearances, meetings, depositions, witness interviews, inspections and other functions.

7.
Depositions. Counsel should consult with [Insurer] before initiating depositions other than that of the plaintiff(s), the insured, and other depositions already approved in the initial Litigation Plan or supplement thereto and shall advise the [Insurer] of upcoming depositions initiated by other parties that Counsel plans to attend.

8.
Legal Research. Counsel should consult with insurer before undertaking a legal research project requiring over three hours of research. Copies of all research memoranda shall be provided to insurer upon request.

9.
Motions. Counsel should consult with insurer before filing any motions not previously 
identified and approved in the initial Litigation Plan or supplement thereto.  


10.
Revising Standardized Forms/Pleadings. Only the actual time spent in personalizing 
standardized pleadings, documents, or discovery responses or requests to the case at hand should be billed, rather than the time originally spent drafting standard language.

C.
Disbursement

1.
Internal Expenses. Counsel should request insurer to advise counsel of its guidelines as to reimbursement of internal expenses.  


2.
External Expenses. Charges for service by outside vendors will be reimbursed at their actual cost. Expenses over $
may be forwarded to the insurer for payment. Disbursements should be itemized on the law firm’s statement with the following information, unless back-up documentation is provided: (a) the name of the vendor; (b) the date incurred; and (c) a specific description of the expense. Where back-up documentation is provided, the law firm statement need only set forth a description of the expense and amount incurred.  


3.
Travel Expenses. Counsel should consult with the insurer prior to incurring travel expenses.  Counsel should secure agreement that insurer will reimburse defense counsel for reasonable travel expenses. All expenditures of $25 or more must be supported with receipts attached to the law firm's statement.  


4
Professional Services. Counsel should consult with the insurer prior to incurring expenses for experts, consultants, investigators, temporary attorneys or outside paralegals, or other professional services.  


5.
Secretarial and clerical activities. Secretarial and clerical work is not billable to the insurer.  As examples and not as a complete list, secretarial and clerical work includes receipt and distribution of mail, new file set up, maintenance of office and attorney calendars, transcribing, copying, posting, faxing, e-mailing, inserting documents into and retrieving documents from the file, maintaining order in the file, stamping documents, tabbing sub-files and assembling materials.

VI.




BILL AND FILE REVIEW

[The Firm] recognizes that an insurer has the right to review all legal bills for services and disbursements pertaining to the matter for which the firm has been engaged by the insurer, and, further, that an insurer has the right to review counsel's file. However, such bill and file review, including the review of documents, must be done in a manner that does not compromise the attorney-client privilege, reveal client confidences or diminish the protection afforded counsel's work product or otherwise interfere with any ethical directive governing the conduct of counsel unless appropriate written consent is first obtained from the insured. If the insurer declines to pay or seeks reductions and/or refunds with respect to charges made by [the Firm], full explanation for such action shall be given by the insurer, and [the Firm] shall be given the opportunity to explain the disputed items and appeal such declinations to a representative of claim management of the insurer. It is expected that the insurer will pay the undisputed portion of any legal bill received from [the Firm] within ____ days.
This is an example of case handling guidelines which promotes effective and efficient case management, consistent with the defense attorney's professional responsibilities. These are designed for use by a law firm's attorneys in their representation of an insured client, in the absence of other controlling guidelines. Nothing contained herein constitutes or shall be construed as a standard of care.

XZY Insurance Companies

Litigation Management Guidelines
I.
Introduction
XYZ Insurance Companies is dedicated to providing quality claim and legal service to its policyholders.  The litigation handled by the Long Term Exposure Department is unique, and we have developed specific guidelines to enhance the quality and cost effectiveness of the defense.

We believe that a team approach offers us the opportunity to resolve litigated cases in the best interest of our policyholders.  Accordingly, it is our desire to identify, for our defense counsel, the major elements in our litigation management program.  It is also our intent to define the respective roles of the key members of the team - the claim professional and the attorney.

These are not standards, but rather are guidelines for the delivery of quality legal services.  We recognize that there is no “one size fits all” solution that covers all situations, all cases, all clients, or all claims professionals’ needs.  We expect defense counsel to be flexible in the application of Best Practices so that the needs of their clients and claims professionals are fully met.

II.
Communication
We believe that clearly articulating our expectations to defense counsel is the best method to avoid later misunderstandings and to ensure a consistent high quality, cost-effective defense.  Our communications with you will be open and direct.  In turn, we invite your thoughts and suggestions on ways we may more effectively manage our litigation.  If we fail to fulfill our obligations to you, we need you to tell us.  Likewise, you should understand that we will promptly notify you of instances where we feel your work is not of the quality we expect or is not delivered on the most cost-effective basis.

III.
The Role of the File Handler
The file handler is responsible for the management of the litigation process from inception to final resolution.  If a claim is not settled prior to suit, the file handler will retain counsel, confirm the referral in writing and participate in the formulation of the litigation plan and budget.

During litigation, the role of the file handler is to:

· Analyze the complaint to identify issues of coverage, liability and value

· Acknowledge lawsuits, with appropriate reservations, where necessary, to all insureds

· Establish fair and reasonable settlement ranges

· Establish, maintain and revise, when necessary, a loss and expense reserve consistent with case analysis, developments, and issue resolution

The file handler will conduct as complete an investigation as possible, with the advice of defense counsel, to arrive at an early evaluation of the insured's exposure.  If the file handler cannot complete the required investigation, he will collaborate with counsel on a method to secure the required information through the discovery process.

Throughout the litigation process, the primary responsibility for negotiation and settlement of claims rests with the file handler.  Direct communication between the file handler and plaintiff's counsel is preferred.  However, there are circumstances where the attorney may be better suited to negotiate and settle a file.  This may exist where the attorney has a unique relationship with plaintiff's counsel or specific skills which exceed that of the file handler.  The attorney should advise the file handler immediately when he/she believe these circumstances exist.

The file handler and attorney should agree on a negotiation plan which considers these factors, as well as tactics that may be employed by the opposition.

On those cases proceeding to trial, the file handler will work closely with defense counsel to prepare the case for trial, while aggressively pursing settlement where the circumstances dictate.

IV.
The Role of Defense Counsel
Throughout the litigation process, defense counsel will take the appropriate measures to resolve a file in a manner consistent with the best interest of the insured.  In all cases, counsel will abide by applicable ethical canons.

After consultation with the file handler, defense counsel shall seek voluntary cooperation from the insured and plaintiff's counsel to ensure that essential information for the evaluation of the case can be exchanged quickly and informally.  If required, defense counsel will advise the file handler as to the necessity of discovery and agreement will be reached between both parties as to the scope of the discovery process.

Should a case proceed to trial, counsel will consult with the file handler and an updated litigation plan will be approved, which enables counsel to provide the policyholder a vigorous defense.

V.
Litigation Management Guidelines
The following guidelines for defense counsel will govern all legal services provided by counsel for XYZ Insurance Companies and its policyholders.  By accepting cases from XYZ Insurance Companies, you are agreeing to abide by the policies set out in these guidelines.

A.
Prompt Review, Analysis and Referral

Our primary litigation management objective is to determine as quickly as possible, whether to settle or defend a case.

· Upon receipt, the file handler will analyze a new lawsuit and identify issues of coverage, liability and value.  Within 15 days of receipt, the file handler will send an acknowledgment letter to the insured confirming receipt of the lawsuit.

· The file handler will promptly refer new lawsuits to counsel, identifying key issues, third party courses of recovery and required investigation.

· Within 30 days of referral of a new lawsuit, counsel will send an initial report to the file handler, which addresses those topics outlined in the file handler's referral letter.  The initial report will contain counsel's proposed litigation plan and budget.  The report shall also outline your proposed strategy for the case, assessment of liability and proposed pans for dismissal and/or discovery.

· All conflict of interest or excess problems will be promptly identified and resolved.

· The assigned attorney will make policyholder contact as soon as practicable, but in no case later than 15 days after receipt of a new assignment.

· All key answer dates and rights of recovery, contribution or indemnity will be promptly identified and protected.

Counsel will promptly respond to all procedural issues requiring immediate action to specific time frames.  Examples include proper service, jurisdiction, removal, etc.
 B.
Litigation Plan
XYZ Insurance Companies requires a litigation plan be prepared for each lawsuit.  The plan will be developed by the assigned attorney.  The purpose of the litigation plan is to provide a road map which sets forth an overall strategy and identifiable targets for the defense team to aim for.

The process of finalizing the litigation plan will begin when the file handler receives your initial report.

The litigation plan should remain somewhat flexible and shall be updated as circumstances develop.

A litigation plan should include the following:

· A discussion of the case theme, the applicable law that effects the theme of the case and how the recommended discovery can be tailored to advance the theme of the case.

· A realistic assessment of the minimum claims handling and legal work necessary to evaluate the case.

· A delineation of which actions shall be undertaken by the assigned attorney and which by the file handler to evaluate and resolve the case.

· A discovery plan, including estimated time frames for the following categories:

(1) Written interrogatories and document requests

(2) Depositions

(3) The need for experts and type warranted

· Alternate dispute resolution should be considered and addressed in all litigation plans.

A litigation plan does not include the following:

· Reports which restate or paraphrase information we already possess

· Pleading summaries

· Recitation of boilerplate law

When settlement is not feasible, the litigation plan should be updated and targeted towards trial.  It is our goal to identify as early as possible those cases which must be prepared for trial.

C.
Litigation Budget
XYZ Insurance Companies require a litigation budget be prepared for each lawsuit.  The litigation budget shall be submitted together with the litigation plan.  Litigation expenses should be reasonable and necessary to the disposition of the case.  A budget will allow us to measure the actual defense costs against the agreed upon estimate.

A litigation budget is not necessarily designed to become a cap on your fees.  Rather, a budget is an estimate.  Any adjustments, however, will require prior approval from the file handler.

The degree of detail in the budget will depend on the nature and complexity of the case.  At a minimum, the budget shall contain:

(1)
A description of the legal work to be performed to promptly evaluate a case.  Said description should include the following categories:

· Preparation of responsive pleadings

· Depositions, specifying the purpose and the names of the persons the attorney is intending to depose

· Discovery responses

· Court appearances

· Record reviews and summarizing the same, specifying the types of records and purpose

· Motions, specifying the types and purpose

· Legal research

· ADR hearings, preparation, and attendance

(2)
The assigned attorneys, paralegals and other related support personnel, along with their hourly rates and tasks to be performed.

(3)
Anticipated reimbursable expenses such as travel, court reporter fees, etc.

If circumstances necessitate the litigation plan be updated, the litigation budget will likewise be amended.

D.
Staffing
It is the belief of XYZ Insurance Companies that your firm should designate one attorney to be primarily responsible for handling the case we assign you.  We recognize certain tasks merit a more experienced attorney in your firm.  We expect the utilization of associates for those aspects of a case which need not be performed by a senior attorney.  Staffing issues should be brought to the attention of the file handler and an agreement reached as to the utilization of staff.

Under only the most unique situations, will we pay for comprehensive reviews of the assigned file by other than the attorney primarily assigned to the file.  As a general rule, we will not pay for interoffice conferences between attorneys from the same law firm.  We will not pay for duplicate review of correspondence, legal research done by multiple attorneys, time spent familiarizing a new lawyer with the file or duplicate attendance at depositions, meetings, oral arguments, or trials.

We expect utilization of paralegals, legal assistants and/or law clerks for those aspects of the case which need not be performed by an attorney.  Examples of such tasks include, but are note limited to: preparing and responding to routine pleadings, the summarization and initial review of medical records, summarizing deposition transcripts, routine legal research, etc.

XYZ Insurance Companies expects your firm's office support staff to schedule depositions, defense medical exams, and other like functions, as well as handle all form letter communications, correspondence with copy services, interpreters, subpoena services, and court reporters.  We will not reimburse your firm for attorney, law clerk, or paralegal time spent performing these tasks.

E.
Discovery
All discovery undertaken should be consistent with the litigation plan developed between you and the file handler.  Any deviations, therefrom require prior approval.

As part of our object to obtain all relevant material as early and cost effectively as possible, we encourage counsel to obtain all relevant information in as informal manner as possible through cooperative efforts with our policyholders and plaintiff's counsel.  These methods shall be employed first.

Assuming informal methods of discovery prove unsuccessful, standard interrogatories tailored to the specific long term exposure claim shall be served upon plaintiff as early as practicable.  Also, where appropriate, interrogatories should be served upon co-defendants, and third-party defendants.

Counsel should serve standard form requests for admissions upon plaintiff, co-defendants, and third-party defendants where the use of such requests will permit counsel to save time and defense dollars in proving up essential elements of proof at trial or in motions.

Depositions should be undertaken when all other forms of discovery, informal or otherwise, prove unsatisfactory to provide the file handler and attorney the necessary information to evaluate a case.  All depositions shall be approved by the file handler in advance and should be covered in the litigation plan.

As a general rule, depositions of co-workers or routine medical experts should be attended by associates in your firm.  Depositions of our insured's witnesses or critical state-of-the-art witnesses shall be covered by more experienced members in your firm.  The coverage of a plaintiff's deposition should be dictated as circumstances warrant.  If a plaintiff's deposition is being covered by experienced counsel of a co-defendant, attendance at that deposition by an associate of your firm may be appropriate.

Any discovery standards which conflict with local court rules or general orders of a particular jurisdiction should be brought to the file handler's immediate attention so that suitable alternative methods of discovery can be achieved.

F.
Case Evaluation
Investigation and discovery should be calculated to determine the critical elements of a long term exposure case.  At a minimum, the following information should be obtained in all on term exposure cases so as to enable the file handler and counsel to properly evaluate a case for disposition:

(1)
Plaintiff information.  This should include age, address dependency information, retirement status and reason, work comp claims, wage loss information, etc.

(2)
Medical history.  This should include background on all relevant diseases, health care providers, use of tobacco products, alcohol, etc.  Additionally, information regarding the complained of injury or disease, diagnosis date and medical reports confirming the proximate cause of said disease shall be obtained.

(3)
Relevant medical tests and reports, whenever available.  Examples would be pulmonary function test, X-rays, biopsy tissue slides, ILO ratings, etc., in cases involving silicosis or asbestos.

 (4)
Exposure history.  This should include dates, occupations, job site locations, product identification, employer identification, trade union membership, etc.  We encourage you to secure this information through interrogatory or affidavit, wherever possible.

(5)
Policyholder information.  This should include the nature of the policyholder's business, products manufactured and sites, service provided and sites, dates of operation, subsidiaries, suppliers, identification of key employees, independent contractor involvement, etc.  In cases involving products, information such as MSD sheets, warnings, etc., should be obtained.  In premises cases, specific information should be obtained from plaintiff regarding dates and times of exposure and matched against policyholder records.

In all cases, the file handler will first attempt to secure the aforementioned information.

G.
Private Investigators
Private investigators should not be retained without advance approval from the file handler.  We expect you to advise the file handler of the need, estimated cost, anticipated benefit and reason why a particular investigator is needed.  Additionally, prior to approval, you should provide the file handler the investigator's fee schedule and proposed budget for their work.

H.
Experts
Experts should not be retained without the advance approval from the file handler.  The file handler should be advised of the cost and benefit of an expert.  The file handler should be provided the curriculum vitae, fee schedule and proposed budget for all experts.  In cases involving joint defense activities, no experts should be retained if XZY Insurance Companies cannot retain the use and control of the experts after mutually aligned co-defendants are dismissed or are no longer a participant to the subject litigation.

I.
Status Reporting
XYZ Insurance Companies has established reporting guidelines to assist you in providing the level of communication necessary to allow us to make timely decisions, while at the same time balancing our need to eliminate unnecessary and costly reporting.

Effective communication provides us with a clear understanding of:

· What the attorney thinks of the case

· What we must do to get the case in the best defense posture

· The theme of the case we intend to use throughout the litigation

As a general rule, periodic status reports should be sent so that the file handler receives adequate notice of important actions, litigation events, and dates.  Critical deposition summaries should be sent no later than 30 days after the event.  In all cases, status reports should explain how the new information impacts counsel's evaluation of the case.

XYZ  Insurance Companies does not wish to receive routine status reports whereby attorney hours are expended reiterating factual and legal information which is already known or that is immaterial to the disposition of the case.  Likewise, we do not want reports dwelling solely on the strength of the plaintiff's case, which only emphasize the weaknesses with our case.

We expect daily telephone updates during the course of any trial, unless you are instructed to the contrary.  We also expect to be advised of the result immediately following trial.  If a finding is adverse, we expect your analysis of the appealable issues and recommended course of action, along with an estimated budget.

J.
Legal Research
Any legal research, which is not covered in the litigation plan, should be preapproved by the file handler.

K.
Appeals
Once a decision is made to appeal a case, we request that you forward drafts of all appellant briefs, response briefs, etc., so as to enable our Home Office Claim Legal Department to review your work product.  You do not have authority to file any of the aforementioned documents without the prior approval of Home Office Claim Legal and the file handler.

L.
Joint Defense Group/Steering Committees
In those cases involving multiple defendants (i.e. insurers) with sufficiently aligned interests, XYZ Insurance Companies will consider participating in appropriate joint defense activities designed to enable the defendants to share costs and avoid duplication of efforts.  You should not participate as a member of any steering committee or any joint defense group without first consulting with and obtaining approval from the file handler.  In no case, will XYZ Insurance Companies undertake joint defense activities (i.e. the retention of joint experts or the sharing of discovery), if XYZ Insurance Companies cannot retain control of joint experts, attorneys or discovery after mutually aligned defendants are dismissed or no longer a participant in the subject litigation.

VI.
Conclusion
A unified approach is of the utmost importance to XYZ Insurance Companies in the management and disposition of its long term exposure claims.  These guidelines were developed to assist counsel and the file handler in obtaining an aggressive and efficient resolution of long term exposure claims.

These forms have been developed to assist both the attorney and the file handler to prepare the Litigation Action Plan and Case Budgeting as well as maintain these two ever changing concepts.  It is a guide and a tool.  Actively using these forms or ones similar to these should help to fulfill the primary goals of the Litigation Action Plan and Case Budgeting.

APPENDIX (1)

CASE MANAGEMENT PLAN

ATTORNEY/CLIENT WORK PRODUCT

	CONTACT INFORMATION
	UPDATE INFORMATION

	Case Title (Short):

Use the case caption that will most

accurately identify the case.


	

	Attorney File #:


	

	Claim File #:


	

	Responsible Attorney:


	

	Reviewing Attorney:


	

	Client Contact:


	

	Claim Contact:


	


EXECUTIVE SUMMARY
	Brief Case Description:


	

	Potential Exposure to Client:

This section should be completed as soon

as a preliminary estimate is done.


	


	Negotiation Tracking



	Offer


	Date
	Demand
	Date
	Comments

	
	
	
	
	


RESOLUTION STRATEGY:
	Stops for Early Settlement

	Later Resolution


	Investigation needed:
	Pleadings Issues/Objectives



	Investigation completed:
	Discovery Issues/Objectives



	Theme of the case and leverage

points for successful resolution:
	Interim Settlement Objectives



	
	Trial Strategy - Liability



	
	Trail Strategy - Damages




EVALUATION:
	Early Settlement
	Later Resolution



	Est. Settlement Value Pre-Discovery: {A}
	Est. Settlement/Judgment if Tried: {C}



	Est. Defense Costs &

Fees Pre-Discovery: {B}

(See next page)
	Est. Defense Costs & Fees if Tried: {D}

(See next page)



	Total Est. Cost to Settle Early {A} + {B}
	Total Ext. Cost to Try {C} + {D}:




	Current Status as of (date):



	


	Future Action Scheduled as of (date):



	


	Major Cost of Variables
	Description/Cost Impact



	Expected number of Depositions


	

	Documents Produced to Us (# pages)

Need to Automate?

Savings/Benefits?

Approval?


	


	Major Cost Variables
	Description/Cost Impact


	Joint Defense Group

(identify exposure allocation)


	

	Experts Needed


	

	Plaintiff's Firm - Scorched earth?


	

	Jurisdiction issues


	

	Chance to make Good law?  Bad law?


	

	Trial date expected


	

	Coverage issues that could impact resolution


	


	Case Chronology:


	


BEST PRACTICES AND GUIDELINES FOR DEFENSE COUNSEL

These Best Practices and Guidelines are designed to provide clients and claims professionals with high quality legal services.  They were developed with input from defense counsel, clients and claims professionals.

Exercise of Independent Professional Judgment

XYZ Insurance Company and its affiliate companies recognize the ethical obligations of defense counsel to exercise independent professional judgment on behalf of their clients.  Nothing in this document shall be construed as suggesting that defense counsel in any way compromise their duties to their clients or to the legal community.

Building Professional Relationships

Defense Counsel will work to build a professional, respectful relationship with the client and the claims professional based upon ongoing communications and appreciation of the concerns of each.  Defense counsel will be ever mindful of the obligation, first and foremost, to protect the client’s interest.  Defense counsel will also recognize the experience and perspective offered by the claims professional.  Operating in tandem, these strong relationships will form the basis for an effective litigation strategy. 

Ethics

Defense counsel are bound by and will comply with the Code of Professional Responsibility, Rules of Professional Conduct and/or any other ethical and behavioral rules in effect in the state or local jurisdictions where they practice.

The rules of ethics govern defense counsel’s obligation to the client.  Those rules require, among other things, that defense counsel:

Disclose to the client at the outset of the representation the employment relationship and the nature of the representation. 

-  Represent clients with undivided loyalty. 

-  Be vigilant to the possibility of conflicts. 

-  Protect privileged information. 

-  Maintain independence when exercising professional judgment. 

These Best Practices and Guidelines will be interpreted consistently with the requirements of the rules of ethics.

All defense counsel will act professionally, honestly, and with integrity.

Flexibility In Application

The family of XYZ Insurance Companies is diverse.  Defense counsel are called upon to represent a variety of XYZ insureds, from individuals to large companies.  Defense counsel also provide representation in various types of cases.

The claims professionals that are responsible for these areas must tailor their business practices to suit the nature of the claims they handle.  Similarly, defense counsel are expected to tailor the delivery of legal services so that the particular needs of their clients and claims professionals are met. 

These Best Practices are not standards but serve as guidelines for the delivery of quality legal services.  We recognize that there is no "one size fits all" solution that covers all situations, all cases, all clients, or all claims professionals’ needs.  We expect defense counsel to be flexible in the application of Best Practices so that the needs of their clients and claims professionals are fully met.

Communications

Timely and effective communication is a top priority with clients and claims professionals. Defense counsel will respond to all communications as quickly as possible, and will respond to phone calls, e-mail messages and faxes within 24 hours.

Method of Operations

To deliver quality legal services, defense counsel will:

-
Use frequent one-on-one discussions to develop and maintain a litigation strategy for each case. The preference is for defense counsel, the client and the claims professional to speak with each other rather than writing at each other. 

-
Recognize, examine and appropriately pursue disposition opportunities throughout the life of the file to efficiently conclude the matter at the earliest opportunity. 

-
Use a case specific approach, consistent with the best interests of the client and discussed with the claims professional, to tailor and focus the scope and extent of legal activities. 

-
Maintain the highest standards of performance by-- 

1.
Attracting, hiring and retaining only the highest quality attorneys, paralegals and support staff with the capabilities to handle the cases for clients and claims professionals.

2.
Developing and continually enhancing skills through training for both new hires and experienced employees to more effectively meet client and claims professional needs. 

Paralegals

Professional paralegals have added significant value to the delivery of quality legal services.  The use of paralegals, under the direction and supervision of defense counsel is encouraged.

On-Going Process

These Best Practices will be reviewed and assessed with the necessary changes generated to assure that they remain relevant to the needs and expectations of clients and claims professionals. 

REFERRAL

Before referring a case to defense counsel, the claims professional may contact the managing attorney to discuss the selection of counsel who will be assigned to handle the case.

Guideline: Make every effort to satisfy the claims professional’s request in selecting the assigned attorney.

ASSIGNMENT

The managing attorney will review the material received from the claims professional and assign the case.  If the material received from the claims professional is inadequate the managing attorney or assigned attorney is responsible to obtain the necessary information.

The attorney who is assigned the file shall be accountable for the case throughout the life of the file.

Guideline: The assigned attorney should handle or direct 100 percent of the activities involved in the defense of the file.

CONFLICTS CHECK 

Upon referral of the case to defense counsel, a conflicts check will be performed in order to ensure that counsel is free from conflicting interests or the appearance of any conflict.  If the conflicts check reveals any potential or actual conflict in the representation, the circumstances will immediately be discussed with the claims professional.

Guideline:  All cases shall be checked for conflicts upon assignment to defense counsel.

ACKNOWLEDGMENT

An immediate telephone, e-mail or facsimile response acknowledging receipt of the case shall be made to the claims professional on the same day the file is received by defense counsel.

An acknowledgment letter identifying the legal team assigned to the case will be sent to the client and claims professional. 

Guideline:  Receipt of the case referral shall be acknowledged to the claims professional on the same day that it is received.

Guideline:  The acknowledgment letter shall be sent within 3 days of receipt of the case by defense counsel. 

REVIEW OF FILE

The assigned attorney will review the file and prepare for consultations with the client and claims professional.

TELEPHONE CONSULTATION WITH CLIENT

The assigned attorney will contact the client as soon as possible after the assignment to discuss the case, obtain any additional or pertinent information and schedule a personal meeting.

Guideline:  Conclude the telephone consultation with the client within 7 days after the assignment.  Assigned attorney shall offer to meet with the client during this telephone consultation. 

PERSONAL MEETING WITH CLIENT

The assigned attorney will establish a professional relationship with the client that provides an opportunity for the client to become an active participant in the litigation.  The client will be offered the opportunity for a personal meeting.  The meeting shall be held with the client to discuss the case and to establish ongoing communications with the client.  Exceptions to this practice shall only occur if an agreement is reached with the client or if geographic constraints preclude such a meeting.

Guideline:  Conclude the personal meeting with the client within 60 days after the assignment.

CONSULTATION WITH CLAIMS PROFESSIONAL 

The assigned attorney will consult with the claims professional as soon as possible after the assignment to discuss a litigation strategy and budget.  As part of the litigation strategy discussion the assigned attorney and the claims professional will discuss:

-  An evaluation of liability, damages, and theory of defense.  Discuss potential defenses and whether there are any contribution or indemnification possibilities, which require cross claims or third party actions. 

-  A resolution strategy considering the use of alternative dispute resolution or other possibilities for early settlement. 

-  What further investigation is required, who will obtain the investigation, and the time frames for completion. 

-  What litigation activities will be conducted and the time frames for completion. 

Any special service requirements. 

Guideline:  Conclude the consultation with the claims professional within 25 days after the assignment.

LITIGATION STRATEGY AND BUDGET

The assigned attorney will confirm in writing the litigation strategy developed with the claims professional including time frames for completion of litigation activities and investigation.

In the litigation budget the assigned attorney will provide the claims professional with an estimate of attorney time and expenses based on litigation activities identified as part of the litigation strategy.

As significant developments occur, the assigned attorney will consult with the claims professional to discuss amendments to the litigation strategy and budget.  The litigation strategy and budget will be updated as discussed and include the legal fees incurred to date. 

Guideline:  Complete the initial litigation strategy and budget within 25 days after the assignment.

Guideline:  Amend the litigation strategy and budget and include the legal fees incurred to date, as significant developments occur.

CLIENT AND CLAIMS PROFESSIONAL COMMUNICATIONS

The assigned attorney shall consult with the client and claims professional on the preferred means of communications whether in person, by phone, by e-mail, fax or regular mail.

The assigned attorney will communicate with the client and claims professional throughout the defense of the case and keep the client and claims professional advised of the status of the case and settlement negotiations.  Significant events, court appearances, and developments in the case will be communicated to the client and claims professional as soon as practicable.  The assigned attorney will provide a summary of the legal fees incurred to date as part of the litigation strategy and budget update. 

The assigned attorney will report to the claims professional any significant delays encountered in achieving the litigation strategy activities.

Copies of pertinent communication between the assigned attorney and the claims professional will be sent to the client.

Guideline:  The assigned attorney shall consult with the client and claims professional on the preferred means of communications whether in person, by phone, by e-mail, fax or regular mail.

Guideline:  The assigned attorney will keep the client and claims professional advised of the status of the case and settlement negotiations and provide litigation strategy updates including legal fees incurred to date.

Guideline:  The assigned attorney will provide evaluations of liability and damages throughout the defense of the case and at significant events.

IMPACT REPORTING

The assigned attorney will provide impact reports when summarizing discovery and investigation.  Reports should address the impact the discovery and investigation has on the case and include:

-  A progress report against the litigation strategy. 

-  Evaluation of the impact on liability and damages. 

-  Discussion of changes to the litigation strategy. 

Guideline:  Send impact report to the claims professional within 10 days after the particular discovery responses are received.

PLEADINGS

After confirming proper service, the assigned attorney will file and serve all answers or other appropriate responsive pleadings within the appropriate time deadlines.  Whenever possible, the answer should be filed after the assigned attorney has had an opportunity to discuss the case with the client and claims professional.

Guideline:  Dependent on jurisdiction.

The pursuit of a cross-claim or joinder of any party through a third-party action or otherwise shall be discussed with the client and claims professional.

Copies of all pleadings shall be sent to the claims professional and the client unless otherwise requested.

Early in the case the assigned attorney shall consider filing all appropriate dispositive motions.

At the time the answer is filed, the assigned attorney shall serve appropriate interrogatories, requests for production of documents and/or demand for a bill of particulars.

Guideline: The pursuit of a cross-claim or the joinder of any party shall be discussed prior to filing whenever possible.

DISCOVERY

As part of the litigation strategy, the assigned attorney will address the specific items of discovery to be served, the time frames for completion and the costs involved.  When discovery responses are not received in accordance with the litigation strategy, the assigned attorney and the claims professional will consult regarding the strategy to obtain the discovery, including motion practice.

The assigned attorney and the claims professional will consult regarding any additional discovery not included in the litigation strategy.  They will also discuss and consult upon the costs and time frames for completion.

The assigned attorney will summarize the discovery and its impact on the case. 

Guideline:  Send impact report to the claims professional within 10 days after the particular discovery responses are received.

Guideline:  Seven days after the completion of the litigation activities, or the formal close of discovery, the assigned attorney will consult with the claims professional to discuss the final evaluation of the case and what disposition opportunities will be pursued.  This consultation shall be summarized in a report to the claims professional.

INVESTIGATION

The assigned attorney and claims professional will consult regarding any immediate investigative needs during the initial consultation and incorporate them into the litigation strategy.

Should further investigation be required, the assigned attorney will contact the claims professional to discuss the extent of the investigation, who should perform it, and the expected cost.

Guideline:  Review and evaluate investigation within 10 days after receiving it.

DEPOSITIONS AND INTERROGATORIES 

The assigned attorney will allocate an appropriate amount of time to prepare the client prior the client’s deposition. 

The assigned attorney will immediately communicate, either verbally or electronically, deposition testimony or other discovery responses that significantly change the previous evaluation of the case to the claims professional.  The assigned attorney will also provide the claims professional with an opinion on the disposition opportunities.

The assigned attorney will also send an impact report of the deposition and/or interrogatory responses to the claims professional within 10 days. 

Guideline:  The assigned attorney will allocate an appropriate amount of time to prepare the client prior the client’s deposition. 

Guideline:  Within 10 days of a deposition the assigned attorney will send a summary to the claims professional (1) providing a succinct summary of the testimony; (2) indicating how it is related to the litigation strategy; and (3) recommending future action.

Guideline:  Where practicable, the assigned attorney will conduct the deposition of all key witnesses.

EXPERT WITNESSES

Assigned counsel will consult with the claims professional prior to the retention of an expert. This discussion shall include the need for the expert, the expert’s qualifications, and the anticipated cost.

The assigned attorney will provide the expert with all necessary information before the expert’s examination and analysis.

The assigned attorney will review the report of the expert and evaluate its impact on the case.

Guideline: Provide an evaluation of the expert’s report within 10 days after receiving it.

COURT CONFERENCES

The assigned attorney will notify the client and claims professional of all mediations, arbitrations, pre-trial conferences, status conferences and settlement conferences.  The assigned attorney will consult with the claims professional at least two weeks before mediation, arbitration, pre-trial conference, mandatory settlement conference, or settlement conference.

Guideline:  Notify the client and claims professional immediately upon receipt of the notice of a mediation, arbitration or conference.

Guideline:  Consult with the claims professional at least 14 days before mediation, arbitration, pre-trial conference, mandatory settlement conference or settlement conference.

Guideline:  The assigned attorney will report to the client and claims professional after the pre-trial conference.

SETTLEMENT

The assigned attorney and claims professional will consult and develop a joint settlement and negotiations strategy.  The assigned attorney will keep the client and claims professional advised of the status of settlement negotiations. 

The assigned attorney will:

-  As agreed with the client or claims professional, elicit demands from opposing counsel at the 

    earliest opportunity and communicate them to the client and claims professional. 

-  Request settlement authority from the claims professional as appropriate. 

-  As part of the negotiation strategy, address who will conduct the negotiations. 

The assigned attorney will determine if any liens exist and notify the affected parties.

Upon resolution of a case, the assigned attorney will call or meet with the client and claims professional to discuss the terms of the settlement or resolution. The assigned attorney will send to the client a closing letter, detailing the terms of the settlement or resolution, and copies of the closing documents. 

Guideline:  Elicit a settlement demand from opposing counsel in accordance with the litigation strategy.

Guideline:  If a matter is settled, notify the client and customer of the settlement within 3 days.

Guideline:  A closing letter detailing the terms of the settlement or resolution of the case will be sent to the client along with copies of the closing documents. 

ARBITRATION/TRIAL

The assigned attorney will send copies of all notices of arbitration or trial to the client and claims professional.

The assigned attorney will send copies of dispositive motions, trial and arbitration briefs to the claims professional and client unless otherwise requested.

The assigned attorney will allocate an appropriate amount of time to prepare the client before the trial of the case.

During the course of the trial, the trial attorney will provide a daily progress report to the claims professional and the client unless otherwise requested.

Guideline:  Give written notice of arbitrations and trials to the client and claims professional as soon as possible.

Guideline:  The assigned attorney in accordance with the requirements of the claims professional shall prepare a pre-trial report.

Guideline:  The assigned attorney will allocate an appropriate amount of time to prepare the client prior to trial.

Guideline:  The assigned attorney will report to the claims professional each day of the trial.

POST-TRIAL 

At the conclusion of any arbitration, mediation or trial, the assigned attorney will contact the client and claims professional to inform them of the outcome.

The assigned attorney will send a post-arbitration, mediation or trial report to the client and the claims professional summarizing the evidence, legal issues, basis for the award or verdict and whether there are any appealable issues with the attorney’s opinion regarding the recommended course of action and anticipated costs.

Guideline:  Communicate with the client and claims professional immediately after the conclusion of the arbitration, mediation or trial.

Guideline:  Send a written report to the client and claims professional within 10 days from the conclusion of arbitration or trial.

A.
Submission of Bills
We require that all billing invoices be submitted on a quarterly basis, unless you and the file handler agree to another arrangement.

All bills shall be forwarded to the attention of the assigned file handler.

B.
Task-Based Billing
XYZ Insurance Companies encourages the use of the uniform task-based billing time codes developed by the joint task force of the American Corporation Counsel Association and the American Bar Association Litigation Section.  Appendix 1 provides an overview of this system.

If you are unable to provide us with task-based billing, then the following billing invoice requirements apply:

C.
Billing Invoice Requirements
Billings must provide necessary detail so that the file handler can review with specificity each task performed by the attorney and his or her support staff.

The following information shall appear on all billing invoices:

· Our file number, our named insurance and the plaintiff's name

· The date the service was performed

· An identification of the person performing the service

· A detailed description of each activity being billed

· Time spent on each activity

· Cost associated with each activity

A sample invoice is provided for your use at Appendix 2.

D.
Hourly Rates
The company will pay the hourly rate for attorneys and paraprofessional staff which is approved in advance.  Rate increases will be honored only if agreed to by the file handler.

E.
Time Charges
We expect to be charged by one tenth of an hour increments and only for the actual time worked to perform a specific task.  We do not approve of minimum unit billing.  We will not pay for extensive revisions of relatively routine pleadings, discovery, etc.  We will pay only for legitimate review and revision of legal documents.  In jurisdictions where master filed pleadings are utilized, these charges should be significantly reduced.

F.
Overhead Expenses

XYZ Insurance Companies will not pay for the following expenses.

· Clerical/secretarial overtime

· Temporary help

· Books, magazines, subscriptions, etc.

· Telephone bills (except long distance)

· Meals (unless related to approved travel)

· Word processing/secretarial expenses

· Office supplies

· File opening charges

· Rent on facilities or equipment

· Billing review and preparation

· Local travel expenses

· Time and expense for conflict checks

· Entertainment expenses

· Postage, unless courier service or overnight mail service is pre-approved

G.
Disbursements
The following disbursements over $300 will be paid by the company without mark-up, when itemized on the bill by date and amount and when supported by documentation:

· Long distance telephone calls

· Photocopies not to exceed 10 cents a page, along with the number of copies listed

· Pre-approved travel expenses for overnight travel

· Airline transportation not to exceed normal coach rates

· Overnight mail charges and delivery charges as necessitated by emergency situations, or at the specific direction of the file handler

· Pre-approved computer legal research time

· Deposition transcripts approved by the file handler

· Subpoena fees for records which are approved by the file handler

· Fax charges - actual long distance rates charged by the telephone company

· Expert expenses pre-approved by the file handler

· Travel in your personal auto, which is pre-approved by the file handler, will be reimbursed at 37.5 cents a mile beginning January 1, 2004

H.
Apportioning Time
Due to the nature of long-term exposure litigation, a number of insurance companies, and sometimes the insured, share in the costs associated with defending an insured.  Al participating carriers and insureds should be provided copies of your bills.  The respective carrier or insured has the responsibility of remitting their respective share to you.  In cases where XYZ Insurance Companies is the "lead carrier," we will not act as a fronting agent or clearinghouse for your bills.  We will not take responsibility for collecting unpaid balances or become involved in payment disputes that relate to the allocated shares or participating carriers or insureds.

In a case where counsel represents the interest of more than one defendant in a given lawsuit or block of cases, fees and expenses should be divided evenly amongst the defense group.  We will only honor bills that represent our fair share of such fees and expenses.

XYZ Insurance Companies recognize that legal services are often rendered with respect to a group of claimants or files, rather than a particular claimant or lawsuit.  If service is rendered that relates to a group of claimants, lawsuits, or files, your time should be billed to a "lead" or "general" file.  The file handler will work with you and designate the "lead/general" file to be billed.

I.
Travel
XYZ Insurance Companies will pay for travel time if you are actually working on a XYZ Insurance Companies file. XYZ Insurance Companies will pay 50 percent of your normal hourly rate for all non-productive travel time.  If you are working on another client's case while traveling, obviously that time should be billed to that client.  We will pay for coach air fare.  Please schedule activity requiring air travel to take advantage of discounts if possible.  No travel should be undertaken without prior approval.  Moderation and common sense should guide your selection of lodging and meals.

J.
Audit
XYZ Insurance Companies reserve the right to review and audit any file that it has assigned to counsel.  File reviews and audits are conducted in order to assess the quality of representation, to verify the accuracy of invoiced fees and expenses and to ensure compliance with our Litigation Management Standards and Billing Guidelines.

OVERVIEW

IMPLEMENTATION OF TASK-BASED TIME CODES

This training material is designed to help update you regarding the Task-Based Budget and Timekeeping format you should use effective immediately.  This packet is not expected to answer all of your questions regarding task-based timekeeping but should provide you with a fundamental understanding of what we expect.  Please go through it carefully.

INTRODUCTION

Over the last several years there has been increased interest in developing a consistent format for task-based timekeeping.  One of the main hurdles to achieving this goal has been choosing a single format from the various ones proposed.

In 1994 a joint task force of representatives from the American Corporation Counsel Association (ACCA), the American Bar Association Litigation Section, and a group of corporations and law firms represented by Price Waterhouse joined together to develop a mutually acceptable unified coding system.  This initiative produced a uniform task-based management system for litigation that is the framework for the system we are introducing for attorneys retained by XYZ Insurance Companies.

The most significant adjustment for you may be the need to take more discrete entries of time when accounting for activities instead of recording time spent in carrying out multiple activities in a single block of time.  For example, instead of a three-hour entry for deposition, the timekeeper must account separately for:

· Setting up a deposition

· Preparing for a deposition

· Travel to/from the deposition

· Conducting the deposition

· Writing the deposition summary

The code system will help, but it will still take some time to adjust.  The examples included in the package will give you a better idea of what we expect.

OVERVIEW

The Task-Based Timekeeping format was designed to provide clients and customers with more meaningful cost information about legal services.  Bills are grouped into five basic phases:

L100 - Case Assessment Development and Administration

L200 - Pre-Trial Pleadings and Motions

L300 - Discovery

L400 - Trial Preparation and Trial

L500 - Appeal

APPENDIX (1)

We have added two additional phases:

A900 Series

C900 Series

These phases are for all administrative and consultation/research file entries.  These can be considered for use by the law firm in order to have a complete picture of all time spent by the attorney.

We have also designated a specific code for those activities we want to closely monitor and report on.  They are:

M610 - Acknowledgment

M620 - Initial Telephone Conference with Client

M630 - Initial Conference with Claim

M640 - Litigation Plan (ISR)

M650 - Initial Meeting with Client

M660 - Disposition Conference

M670 - Disposition of Conference Memo

M680 - Closure Letter

These are the elements of the Best Practices Guidelines that Nationwide® Indemnity has designated as important to monitor.  They are probably the most important entries you will make on your time sheets.  They form the basis for reports that will demonstrate how well your law firm is complying with the Best Practices Guidelines.  It is important that you use these metric codes for the designated purpose and for nothing else.

The various phases are further broken down into a number of specific tasks.  Take for example the L300 series, Discovery.  You have:

L31X - Written Discovery

L32X - Document Production

L33X - Depositions

L34X - Expert Discovery

L35X - Discovery Motions

L36X - Independent Medical Exam (IME)

L39X - Discovery

When entering time, the X will be replaced by the appropriate digit or letter from the activity codes that designate the specific activity performed with regard to the designated task and phase.  The activity codes are:

1.
Plan and prepare for

2.
Research

3.
Draft

4.
Review/Analyze

5.
Communicate (in firm)

6.
Communicate (with client)

7.
Communicate (other outside counsel)

8.
Communicate (external)*

9.
Appear for/attend

A.
Manage data/files

B.
Other

C.
Travel

· This will be the activity code used to designate most communications with Claim.

By attaching the appropriate activity code to the task and phase codes, you identify what was done.  For example:

L331 - Plan and prepare for deposition

L332 - Research for deposition

L33C - Travel to/from deposition

L339 - Appear for/attend deposition

L334 - Review a deposition transcript

L338 - Write a deposition summary

You thus have three categories:

Phase - The highest level category in the coding hierarchy, e.g., case assessment (L100), pre-trial (L200), discovery (L300), trial (L400), and appeal (L500).

Phases represent collections of tasks and activities that occur largely in sequence during the course of the case.  You will never use phase designation alone without a second and third digit to designate a task and activity.

Task - More detail under the phase level and coding hierarchy and identified by the second digit in the numeric code.

Task is intended to capture tangible work product produced, e.g., L33X - deposition, L32X - documentation production.

Activity - This code is intended to describe what work is accomplished, e.g., communicating, drafting, etc.

By using the complete alphanumeric code you can describe your activity in some detail.  It is still important to use notes.  As a matter of fact, no task-based code will be accepted in XYZ Insurance Companies system if the note field is not used.  It adds nothing to write what is already represented by the code.  L339 standing alone means "attend deposition."  Therefore, to write "attend deposition" in the note field adds nothing.  Use the note field to individualize the activity.  For example, "L339 plaintiff."  This entry tells us that you attended the deposition of the plaintiff.  It could also be "L339 plaintiff's doctor" or "L339 fact witness, John Doe."  The same goes for other entries.  For example "L331 John Doe," plan and prepare for deposition of fact witness John Doe.

The following definitions elaborate on the intended scope of each phase and task and should guide attorneys in coding time.

Task Phase L100 Series - Case assessment, development and administration.  Focuses on the case as a whole, the "forest" rather than "the trees."

L11X - Fact investigation/development.  All actions to investigate and understand the facts of the matter.  Covers interviews of client personnel and potential witnesses, review of documents, including medical reports to learn the facts of the case (but not for document production L32X), work of investigator and all related communications and correspondence.

L12X - Analysis/Strategy.  The thinking, strategizing and planning for a case including discussions, writing, meetings, and case strategy.  Also includes initial legal research for case assessment purposes and legal research for developing a basic case strategy.  Most legal research will be under the primary task for which the research is conducted such as research for a summary judgment motion.

L13X - Experts/Consultants.  Identifying and interviewing experts and consultants (testifying or not testifying).  Working with them in developing expert reports.  Does not include preparing for expert depositions (L341) or trial (L421).  Does not include independent medical examining doctor (L36X).

L14X - Documents/File Management.  Defined task that comprises only the process of creating and populating document and other data bases for filing systems.

L16X - Settlement/Non-Binding alternative dispute resolution (ADR).  All activities directed specifically to settlement.  Encompasses planning for and participating in settlement discussions, conferences, and hearing in implementing a settlement.  Covers pursuing and participating in mediation and other non-binding ADR procedures.  Also includes pre-litigation demand letters and ensuing discussions.

L17X - Case Closure.  All activities directed specifically to case closure with the exception of the closure letter which has its own metric code.

L19X - Case Assessment, Development, and Administration.  Time not attributable on any other tasks.

Task Phase L200 Series - Pretrial Pleadings and Motions.  Covers all pleadings and all pretrial motions and procedures other than discovery.

L21X - Pleadings.  Developing (researching), drafting, editing, filing, and reviewing complaints, answers, counterclaims, and third-party complaints.  Also embraces motions directed at pleadings such as motions to dismiss, motions to strike, and jurisdictional motions.

L22X - Preliminary Injunction/Provisional Remedies.  Developing and discussing strategy for these remedies.  Preparing motions, affidavits, and briefs, reviewing opponents papers, preparing for court hearings, preparing witnesses for the hearings, and effectuating the remedy.

L23X - Court Mandated Conferences/Hearings.  Preparing for and attending hearings and conferences required by court order or procedural rules.  This does not include settlement conferences L16X.  We have specifically designated L239 as the appropriate designation for workers compensation hearings.

L24X - Dispositive Motions.  Developing and discussing strategy for or opposing motions for judgment on the pleadings and motions for complete or partial summary judgment, preparing papers, reviewing opponents papers, defensive motions, e.g., motions, strike affidavit testimony, Rule 56F motion and preparing for and attending the hearing.

L25X - Court Orders and Submissions.  Developing, responding to, and arguing all motions other than dispositive (L24X), pleadings (L21X), and discovery (L35X), such as motions to consolidate, to bifurcate, to remand, to stay, to compel arbitration for MDL treatment, and for change of venue.  This category is also used for reviewing judge's pretrial orders and decisions.

L26X - Class Action Certification and Notice.  Proceedings unique to class action litigation and derivative suits such as class certification and others.  We do not anticipate much activity in this category.

Task Phase L300X Series - Discovery.  Includes all work pertaining to discovery according to court or agency rules.

L31X - Written Discovery.  Developing, responding to, objecting to and negotiating interrogatories and requests to admit.  Includes mandatory meet and confer sessions.  Also covers mandatory written disclosures as under Rule 26(a).

L32X - Document Production.  Developing, responding to, objecting to and negotiating document requests including the mandatory meet and confer sessions to resolve objections.  Includes identifying documents for production, reviewing documents for privilege, effecting production, and preparing requested privilege lists.  (While a general review of documents produced by other parties falls under this task, coding and entering produced documents into a data base is task L14X and reviewing documents primarily to understand the facts is L11X.)

L33X - Depositions.  All work concerning depositions, including determining the deponents and the timing and sequence of depositions, preparing deposition notices and subpoenas, communicating with opposing or other parties' counsel on scheduling and logistics, planning for and preparing to take the depositions, discussing deposition strategy, preparing witnesses, reviewing documents for deposition preparation, attending depositions and drafting any deposition summaries.  L339 is used only for the first day of a deposition.  Subsequent days are recorded as L33B.

L34X - Expert Discovery.  Same as L33X but for expert witnesses.

L35X - Discovery Motions.  Developing, responding and other written arguments to all motions that arise out of the discovery process.  Includes protective order process.

L36X - Independent Medical Examinations.  (IME) Scheduling independent medical examinations and reviewing independent medical examination reports.  Includes the protective order process.

L39X - Discovery.  Less frequently used forms of discovery such as medical examinations.

Task Phase L400 Series - Trial Preparation and Trial.  Commences when lawyer determines the trial is sufficiently likely and imminent, so that the process of actually preparing for trail begins, lawyer who appears in court should record court time to L459 trial and hearing attendance.*  Litigation work outside the courtroom during evenings, weekends and times of other attorneys and support personnel should continue to be classified using the L400 task phase.  *L459 is used only for the first day of trial.  Subsequent days are recorded as L45B.

L41X - Fact Witness.  Preparing for examination and cross examination of fact witnesses.

L42X - Expert Witnesses.  Preparing for examination and cross examination of expert witnesses.  Does not include IME doctors, L36X.

L43X - Written Motions and Submissions.  Developing, responding to, and arguing written motions during preparation for trial and trial, such as motions in limine and motions to strike proposed evidence.  Also includes developing other written pre-trial filings, such as the jury instructions, the witness list, proposed findings of fact, conclusions of law, and trial briefs.

L44X - Trial Preparation and Support.  All other time spent in preparing for and supporting a trial including developing overall trial strategy, preparing for opening and closing arguments, establishing an off-site support office, identifying documents for use at trial, preparing demonstrative materials, etc.

L45X - Trial/Binding Arbitration/Workers Compensation Formal Hearing.  Appearing for trial, including the pre-trial conference.  A trial and formal hearing is a proceeding that involves testimony and/or entrust of evidence that will determine the final resolution of the matter.  For scheduling conferences that are denominated as "pre-trial conferences" but not directed towards conducting the trial use L23X.

L46X - Post-Trial Motions and Submissions.  Developing, responding to, and arguing all post verdicts matters in trial court such as motions for a new trial, J.N.O.V., for stay pending appeal, bills of costs and requests for attorney's fees.  This category is also used for reviews of judge's trial orders and decisions.

L470 - Enforcement.  All work performed in enforcing and collecting judgments.  Asserting or addressing defenses are assigned to Task Phase L500 appeal which covers all work on appeal or before a reviewing body.

Task Phase L500 Series - Appeal

L51X - Appellate Motions and Submissions.  Developing, responding to and arguing motions and other filings before bodies which are motions and other filings for stay pending appeal.

L52X - Appellate Briefs.  Preparing and review of appellate briefs.

L53X - Oral Arguments.  Preparing for and arguing appeal before reviewing body.

Task Phase M600 Series - Metrics.  As indicated above, the Metric codes are used for reporting purposes so you can track how successfully your office is adhering to the Best Practice Standards and Guidelines and better mentor individual attorneys.

M610 - Acknowledgment.  This is the acknowledgment to claim that you have received the referral.  This need not be done by the attorneys.

M620 - Initial Telephone Conference with Client.  This is to be done as soon as possible.  We realize that it will not always be possible to have this conference with a client and we are not necessarily benching your performance against 100-percent compliance with this standard.  However, if you do not contact the client as early as possible in the file, there should be a good explanation in the file.

M630 - Initial Conference with Claim.  This is to be done prior to the litigation plan.  The emphasis is on a team approach.  Claim will assist you in developing a litigation plan.  this should take place within 14 days of assignment for liability cases and 21 days of assignment in workers compensation cases.

M640 - Litigation Plans (ISR).  This plan becomes the benchmark for all future activity in the file.  It is not to say the plan will not change if facts warrant a change.  However, any warranted change in the initial litigation plan must be well documented.  The guidelines call for the litigation plan to be completed within 25 days after assignment in liability cases and within 25 days after the 21-day telephone consultation in workers compensation claims.

M650 - Initial Meeting with Client.  Again the target may not be 100-percent compliance with the standard.  However, and effort should be made to meet with the client early in litigation.

M660 - Disposition Conference.  Throughout the life of the file disposition opportunities should be recognized and examined and appropriately pursued in order to efficiently bring the case to conclusion as soon as possible.  It is necessary to discuss these opportunities with claim.  Such discussions should be recorded under this code even if the decision is not to change the strategy.

M670 - Disposition Conference Memo.  All disposition conferences with claim whether personal, telephone, or written should be documented by legal and coded under this time code.

M680 - Closure Letter.  The closure letter will be sent to the client and the claim customer on every file.

There are a few entries that are important because we count them.  It is important that you use them consistently.  They are:

L239 - Court-Mandated Conferences/Hearing

L339 - Deposition/EBT

L459 - Trials/Binding ADR/Formal Workers Compensation Hearings

L539 - Appeal

	ATTORNEY’S SUIT SUMMARY AND OPINION

	(To be completed on each Plaintiff and returned immediately)


	FILE NUMBER 
	ATTORNEY’S FILE NUMBER 
	DATE      

	1. a. PLAINTIFFS- 
	b. DEFENDANTS 

	     
	     

	c. ARE ALL PERSONS OR ENTITIES THAT COULD HAVE A POTENTIAL EXPOSURE TO THE PLAINTIFF’S CLAIM NAMED AS PARTIES IN THIS LITIGATION   FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO

	d. IF NO, DO YOU RECOMMEND A THIRD PARTY CLAIM FOR INDEMNITY OR CONTRIBUTION BE INITIATED?   FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO

	e. IS THERE A POSSIBLE CROSS OR COUNTER CLAIM IN FAVOR OF THE INSURED?   FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO

	f. APPLICABLE LAW AS TO CONTRIBUTORY NEGLIGENCE, JOINT AND SEVERAL LIABILITY AND COMPARATIVE NEGLIGENCE  Yes

	g. WILL INTERROGATORIES BE FILED?   FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO     IF FILED, STATE THE RETURN DATE 

	

	2. DO YOU RECOMMEND A CHANGE OF VENUE?   FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO     WHY?      

	

	3. JURY TRIAL   FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO

	

	4. IF ADDITIONAL INVESTIGATION IS NEEDED, DESCRIBE NATURE AND EXTENT: 

	     

	     

	     

	5. SUMMARY OF CLAIM AND DAMAGES CLAIMED: 

	     

	     

	     

	6. INITIAL OPINION AND EVALUATION: 

	     

	     

	     

	

	7. DO YOU RECOMMEND AN ATTEMPT AT EARLY SETTLEMENT?   FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO     IF YES, MAXIMUM AMOUNT RECOMMENDED Up to you.  You’re the client!

	

	8 a. IF EARLY SETTLEMENT IS NOT WARRANTED, DESCRIBE STRATEGY AND RECOMMENDED DISCOVERY INCLUDING OUR CHANCES, IF ANY, ON A MOTION FOR SUMMARY JUDGMENT      

	     

	     

	b. APPROXIMATE DATE CASE WILL REACH TRIAL Sometime in the next three years, unless there is some delay.
	c. IS THIS A CASE FOR A JURY TO MAKE A DETERMINATION OF CASE

 FORMCHECKBOX 
 YES    FORMCHECKBOX 
 NO  

	

	9. a. AS ACCURATELY AS POSSIBLE, ASSESS THE PROJECTED LEGAL EXPENSES FOR THE PROPOSED HANDLING TO THE POINT OF TRIAL



	b. ANTICIPATED TRIAL EXPENSES
	c. NUMBER OF DAYS TO TRY CASE 

	
	

	10. a. NAME OF TRIAL COUNSEL David Rosenberg or another attorney from the firm
	HOURLY RATE What do you pay?

	NAME OF ASSOCIATE 
	HOURLY RATE 

	NAME OF PARALEGAL 
	HOURLY RATE

	b. WHAT MEMBER OF YOUR FIRM WILL HANDLE THIS LITIGATION? 

	SIGNATURE OF ATTORNEY FOR DEFENSE      
	DATE SIGNED 
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