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I.
INTRODUCTION

As part of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act) which was enacted by Congress on October 25 2001, Congress has mandated a Security Threat Assessment of truck drivers with hazmat endorsements.  



In November 2004, as part of the Hazmat Threat Assessment Program, TSA and the Department of Homeland Security (DHS) issued a interim final rule now requiring the collection of biographical information and fingerprints from applicants who wish to obtain a new Hazardous Materials Endorsement (HME) on their state-issued Commercial Drivers License (CDL).  See TSA website, www.tsa.gov.  This requirement has been in effect for new HME applicants since January 31, 2005.  As of May 31, 2005 all applicants seeking a renewal or transfer of an HME are also required to undergo a Security Threat Assessment.  


The November 2004 rule from the Transportation Security Administration (TSA) updated a previous interim final rule from TSA and the U.S. Department of Homeland Security issued in May 2003 requiring background checks on commercial drivers certified to transport hazardous items.  See 49 C.F.R. §1572 and Federal Register, Vol. 68, No. 86, Monday May 5, 2003, Rules and Regulations. Pursuant to TSA's new rule, all commercial drivers with hazardous material endorsements are required to undergo a routine background records check and finger-print records check that includes a review of criminal, immigration and FBI records.  See TSA website, www.tsa.gov.  Any applicant with a conviction (military or civilian) for certain violent felonies over the past seven years, or who has been found mentally incompetent, will not be permitted to obtain or renew the hazardous materials endorsement.  The checks also will verify that the driver is a U.S. citizen or a lawful permanent resident as required by the USA PATRIOT Act.  


In January 2005, TSA and DHS issued a interim final rule, the Hazmat Fee Rule, which assesses fees for the compulsory security threat assessment.  See 49 C.F.R. §1570 and §1572, and Federal Register, Vol. 70, No. 9, Thursday, January 13, 2005, Rules and Regulations.   Under this rule, TSA assigns the responsibility for the payment of those fees to the commercial driver, though as a practical matter, employers are likely to absorb such costs.  In the face of shortages of qualified drivers with an HME, TSA is increasing the costs, and paperwork, of doing business with hazardous materials.  TSA maintains that these new regulations are necessary to protect the safety and welfare of American roadways and are in direct response to the increasing threat of terrorist attacks on American soil.


This Security Threat Assessment may also provide employers with confidential information regarding drivers, which, if exposed to the public, could result in embarrassment and humiliation to the driver.  Further, employers who gain knowledge of the results of the background checks cannot ignore information which might expose the public to harm.  The personnel decisions the employer makes based on this newly acquired information, and what steps the employer takes to prevent the unnecessary disclosure of the information, can be crucial to avoiding future liability.

II. The Security Threat Assessment

Under TSA’s rule, any commercial drivers who seek to apply for, renew, or transfer an HME on their state-issued CDL must undergo a security threat assessment, which includes a fingerprint-based FBI criminal history records check, an intelligence-related check, and immigration status verification.  TSA now requires the collection of biographical information and fingerprints from applicants who wish to obtain a new HME on the their state-issued CDL.
  For those renewing or transferring an existing HME the biographical information and fingerprints are required with the application as of May 31, 2005.  


Drivers with a conviction for certain violent felonies, immigration violations, possession of controlled substances and other offenses over the past seven years will be disqualified from holding an HME.  Any current Hazmat driver who has a disqualifying offense prohibiting the holding of an HME must immediately surrender the HME to the appropriate state Department of Motor Vehicles.  See TSA website, www.tsa.gov.  According to TSA’s website, the list of disqualifying crimes was specifically designed to identify those most likely to endanger the nation's transportation network and is comparable to background reviews applied to millions of airport and airline employees.  An applicant is disqualified from holding an HME if the driver has been convicted or found not guilty by reason of insanity within the past seven years of the following list of crimes:


• Assault with intent to murder 


• Kidnapping or hostage taking 


• Rape or aggravated sexual abuse 


• Extortion


• Robbery 


• Arson 


• Bribery 


• Smuggling 


• Immigration Violations 


• RICO Violations


• Unlawful possession, use, sale, purchase, distribution, receipt, manufacture, transfer, shipping, transporting, delivery, import, export of, dealing in firearms or other weapons.


• Distribution of, possession with intent to distribute, or importation of a controlled substance (“simple possession” of a controlled substance without an intent to distribute is not considered disqualifying)


• Dishonesty, fraud or misrepresentation including identity fraud (e.g. felony level embezzlement, tax evasion, perjury, and false statement to the Federal government)

• Conspiracy or attempt to commit any of these crimes. See TSA website, www.tsa.gov. 

The applicant is also disqualified if he or she has been released from incarceration
 within the past five years, or is wanted or under indictment for any of the above crimes.  An applicant will be permanently disqualified from holding an HME if the driver was ever convicted or found not guilty by reason of insanity of any of the following crimes:


• Murder


• Terrorism


• Espionage


• Sedition


• Treason

• Unlawful possession, use, sale, distribution, manufacture, purchase, receipt, transfer, shipping, transporting, import, export, storage of, or dealing in an explosive device

• RICO violations (if the crime underlying the RICO conviction is on the list of permanently disqualifying crimes)

• A crime involving a transportation security incident (i.e. security in incident involving a significant loss of life, environmental damage, transportation system disruption, or economic disruption in a particular area)

• Improper transportation of a hazardous material (minor infractions involving transportation of hazardous materials will not disqualify a driver)


• Conspiracy to commit any of these crimes.  See TSA website, www.tsa.gov. 


The Act gives TSA responsibility for collecting and transmitting fingerprints and other information from applicants for HME to the FBI.  TSA will notify the states of the results of the background checks and states will either issue or deny hazmat endorsement based on that information.  The background records check must consist of:(1)  a check of the relevant criminal history databases; (2) in the case of an alien, a check of the relevant databases to determine the status of an alien under U.S. immigration laws; and (3) as appropriate, a check of the relevant international databases through Interpol-U.S. National Central Bureau or other appropriate means.  Disqualified drivers will be allowed to retain their CDLs and haul non-hazmat loads.  


The rule also provides an appeal process in the event that the affected driver believes the database information is incorrect.  The appeal process, as governed by 49 C.F.R. §1572.141, allows an appeal of an Initial Determination of Threat Assessment which must  applied for within 30 days after receipt.  Otherwise, the Initial Determination of Threat Assessment becomes final and TSA serves a Final Determination of Threat Assessment on the state in which the applicant applied.  For the purposes of a judicial review, the Final Determination of Threat Assessment constitutes a final TSA order.      


The rule also allows an otherwise disqualified applicant to apply for a waiver of the Security Threat Assessment findings.  See 49 C.F.R. §1572.7.  A waiver may be sought at any time but no later than 30 days after the Final Determination of Threat Assessment.  TSA believes that the waiver procedures are an important part of the hazmat program.  The waiver procedure recognizes the fact that a person who may have committed a disqualifying offense may be rehabilitated.  Individuals convicted of treason, sedition, espionage, or a crime of terrorism are not eligible for a waiver from TSA.  Any HME holder who falls within a category which indicates that driver is disqualified for a HME must still immediately surrender the HME to the appropriate state Department of Motor Vehicles, even if applying for a waiver.  The waiver application must include certain personal information about the driver, as well as any documentation of rehabilitation (i.e. court documents showing restitution paid, letter from a parole officer, etc.).


The Federal Motor Carrier Safety Administration (FMCSA) issued a companion rule which amends the Federal Motor Carrier Safety Regulations to prohibit states from issuing, renewing, transferring or upgrading a commercial driver's license (CDL) with an HME unless TSA has first conducted a Security Threat Assessment of the applicant and determined that the applicant does not pose a security risk warranting denial of the HME. The FMCSA is also requiring states to establish a hazmat endorsement renewal period of at least five years to insure that each holder of a hazardous materials endorsement routinely and uniformly receives a security screening. The five-year renewal cycle was established in close coordination with TSA based on its security risk determination requirements. The rule does not apply to applicants for CDLs without a Hazmat endorsement.  See www.tsa.gov.
III. The Security Threat Assessment Fees 

TSA has established fees for security threat assessments that TSA is required to perform on individuals who apply for or renew an HME.  TSA has placed the responsibility for payment of these fees on the individual commercial driver-applicant.  It is, however, likely that employers will pay the related fees.  The Hazmat Fee final interim rule calls for the following fees for HME applicants: 

(1) Information Collection Fee for the collection and transmission of fingerprints and applicant information: $38

(2) Threat Assessment Fee for the security threat assessment and associated notification, adjudication, appeal, and waiver processes: $34

(3) FBI Fee for checking applicant’s fingerprints against the FBI’s database to identify past criminal offenses as reported to FBI: $22

Thus, the total fees for such applicants are $94. See www.tsa.gov.

The above figures apply when a TSA agent collects the fingerprints and applicant information.  All states were required to provide TSA a state declaration by December 27, 2004, confirming their decision to either elect to use a TSA agent or to collect and submit HME applicant fingerprints and information, and the associated TSA and FBI fees, themselves. See www.tsa.gov.  States that have opted to collect and transmit applicants’ fingerprints are responsible for establishing their own state fee, in accordance with their state user fee authority and requirements. Therefore, the total amount of the fees may vary from state to state, based on whether that state has opted to collect and transmit fingerprints and applicant information on their own.
  


In states that have chosen to collect this information themselves, the biographical information and fingerprints are taken at the state assigned location under the direction of the governmental department selected by that state.  Under a TSA run regime, a TSA assigned agent / vendor will be in charge of collecting the necessary information and fingerprints at specific locations within the State.  Please refer to the TSA website for further information on the vendor sites within these states utilizing TSA agents.


TSA acknowledges that this Hazmat Fee Rule will have an impact on drivers and employers, especially smaller businesses due to the fact that small businesses are less able to absorb the last of their drivers obtaining an HME.  However, TSA indicates that it believes that the expected reduction in HME holders is not likely to have a significant impact on businesses that depend on qualified hazmat drivers.  TSA estimates the impact on these regulations will produce a 20 percent decline in the HME holder population resulting from the first year of operations after the Hazmat Program Rule takes effect on January 31, 2005. 


TSA estimates that there are 2.7 million current (not expired) HME holders throughout the United States.
  However, the Department of Transportation’s (DOT) Bureau of Transportation Statistics (BTS) and the U.S. Census Bureau have historically estimated the number of drivers carrying hazardous materials (those drivers either carrying primarily hazardous materials or carrying such on a regular basis) to be in the range of 500,000 - 800,000.  TSA believes that this disparity in numbers between the total current number of HME holders and the estimated “active” or “dedicated” drivers of hazardous materials suggests that a significant portion of the HME holder population rarely, if ever, actually transports hazardous materials.  Based on TSA’s estimates there will be 1.952 million new and renewal application for which the TSA expects to perform a Security Threat Assessment in the first 5-year renewal cycle.  TSA has estimated the total costs for start up and first five years’ recurring costs will be $65.76 million.  See Federal Register, Vol. 70, No. 9, Thursday, January 13, 2005, Rules and Regulations.  In practice, the TSA’s estimated costs of $65.76 million will likely be borne by the motor carriers.  The motor carrier industry, already burdened by shortages of qualified drivers with HMEs, will undoubtedly have to pass the cost onto the American consumers in exchange for an unknown and unqualified security benefit.    


TSA has also addressed the applicability of the Regulatory Flexibility Act of 1980, which was enacted to ensure that small entities / businesses are not unnecessarily or disproportionately burdened by Federal regulations, a contention of the local trucking industry representatives.  In deciding how the fees should be allocated, TSA relies on industry analysis and studies cited throughout the available documentation and Federal Register.  TSA admits that the rule and fees will have some impact on a substantial number of small entities.  However, TSA believes that the impact on entities affected by the rule will not be significant and thus not run afoul of the requirements set forth in the Regulatory Flexibility Act. See Federal Register, Vol. 70, No. 9, Thursday, January 13, 2005, Rules and Regulations. 


Labor organizations and individual drivers have argued that drivers should not bear  the full cost of the threat assessments conducted under the new rule.  They note that the statute authorizing TSA to collect fees for the Security Threat Assessment, Section 520 of the 2004 Appropriations Act, does not require TSA to collect the fees from the driver alone.  They have argued that TSA has failed to met their obligation under the Regulatory Flexibility Act to ensure that small businesses are not substantially burdened by Federal regulations and  that the fees should be divided by all of the affected parties, including the Federal Government.  See Federal Register, Vol. 70, No. 9, Thursday, January 13, 2005, Rules and Regulations. 
IV. Privacy Concerns and Possible Exposure to Employment Litigation

Although a driver determined to be a “security risk” as a result of the Security Threat Assessment may be denied an HME, he or she will still possess a valid CDL.  Assuming that an employer was able to obtain copies of or request the results, either directly from the state or from the employee, the employer must take precautions to keep this information confidential and should not release the information to a third party without valid reason.  The importance of keeping such information confidential and limiting its access to third parties is tantamount to avoiding exposure to employment law based claims by the employee, such as invasion of privacy, defamation, etc.
  TSA claims that it is sensitive to such concerns and has established safeguards to ensure that all information will be handled in accordance with the Privacy Act of 1974.  


TSA responds to the applicant and the state where the application is filed.  If TSA determines the applicant may pose an immediate threat to national or transportation security, TSA will issue an Initial Determination of Threat Assessment and Immediate Revocation.  If the applicant poses or is suspected of posing a security threat, then TSA may notify the appropriate law enforcement and intelligence agenc(ies) as well.  TSA may, but is not explicitly required to, notify an applicant’s employer when a driver’s HME is revoked.  Any notification TSA makes to an employer will simply relay whether the driver’s endorsement has been revoked.  The employer will know, at that point, only that the driver is not licensed to drive hazardous materials.  
Any actual criminal history or other dispositive records will not be shared with an employer.  However, if TSA determines that an imminent threat exists and additional measures are necessary to secure a facility, TSA may supply additional information to the employer to aid in preventing a security incident.  See Federal Register, Vol. 69, No. 226, Wednesday, November 2004, Rules and Regulations.  


TSA has mentioned possible future requirements which would have employer maintain a list of employees who hold an HME.  TSA is further contemplating having employers maintain a list of their HME holders on a secure website that TSA can easily access and update.  Of course, these proposals have potential implications for the employer, and related litigation exposure.


In the context of an appeal of a Security Threat Assessment, TSA will provide, to the applicant, the information used to make the determination upon request if made within 30 days of the Initial Threat Assessment.
  This information is protected by the precautions set forth in The Privacy Act of 1974, 5 U.S.C. 552(a), which provides for certain record keeping and non-disclosure practices to ensure that such information gathered by a governmental agency is not disseminated to anyone but the subject of the information, with the exception of certain enumerated circumstances.  This right can be waived with a written communication to the agency under the applicant’s authorization and thus the employer may be able to receive all pertinent information that is not deemed to be classified.  
The employer may be able to require drivers to sign a waiver for the information, particularly if the employer is paying the related fees.  The TSA rule does not specify whether employers can seek this information from the applicant or on its own through such a waiver.  Nor does TSA comment on the liability implications of acquiring this information.  This information, and the ability to obtain such information about an employee, certainly creates certain liability concerns for the employer.


A. 
Invasion of Privacy and Disclosure to Third Parties

An employer who comes into possession of the results of the background checks or Security Threat Assessment should keep the information in a separate file from the driver qualification or personnel file.  This type of organization will help avoid inadvertent disclosure of the results to third parties or those within the company who have no need to access these records.  Not only should disclosure occur on a “need to know” basis, if the employer does disclose personnel information to a third party, it is imperative that the disclosure be accurate.


The disclosure of private information to a third party without sufficient reason could give rise to liability for the employer.  Courts generally recognize four types of invasion of privacy claims: (1) unreasonable intrusion upon a person’s seclusion; (2) unreasonable publicity of embarrassing private facts; (3) publicity which places a person in a false light; and (4) appropriation, for the defendant’s advantage, of a person’s name and likeness.  


Most states recognize a cause of action in tort for the unreasonable publicity of private facts.
  Employers who disclose damaging information about their employees to third parties without sufficient reason may be liable.   Truth is not a defense to this privacy tort, however, an employee’s consent to the disclosure may bar the employee’s recovery. 




An employer may also expose itself to liability for defamation by releasing inaccurate or misleading information about an employee or a former employee.  Defamation is a tortious invasion of an individual’s interest in maintaining a good reputation. Under certain circumstances, damages may not need to be proven, but will be presumed from the fact of the publication itself - such as when one is called a “thief.”  Defamation can include false and unprivileged communication, whether oral or written, if it tends to injure a person’s occupation.  Although employers in many states are afforded a privilege against liability when providing job references, it is wise to obtain the employee’s consent prior to the release of any personal information.  Indeed, many employers have a blanket prohibition on providing references.


B.  Interference with Prospective Economic Advantage

An employer may also be liable for interference with prospective economic advantage.  This tort may arise if a subsequent employer decides not to hire an employee based on false statements or inappropriate facts disclosed by a former employer.  The elements of this tort are: (1) a valid contractual relationship or business expectancy with a prospective employer; (2) knowledge of the relationship or expectancy on the part of the former employer; (3) intentional interference, inducing or causing a breach or termination of the relationship or expectancy; and (4) resultant damage.  See, e.g. Buckaloo v. Johnson, 14 Cal. 3d 815 (1975).  
C.  Negligent Maintenance of Employment Records

Some courts have recognized a negligence claim by an employee whose former employer disclosed inaccurate information due to the failure to maintain accurate records.  See, e.g., Bulking Western Kraft East, Inc., 422 F. Supp. 437 (E.D. Pa. 1976); Quinones v. United States, 492 F.2d 1269 (3d Cir. 1974); Cf. Prouty v. National Railroad Passenger Corp., 572 F. Supp. 200 (D.D.C. 1983) (declining to recognize cause of action for negligent maintenance of employment records absent duty imposed by law).

V.
Potential Affect of Employer’s Knowledge of Results of Background Checks on Future Personnel Decisions

Even if the employer is successful in keeping the results of the background checks confidential and avoids inadvertent or unnecessary disclosure to third parties, will an employer who later makes an employment decision which adversely affects the disqualified driver be subjected to employment law claims by the employee?   Further, once the employer acquires the results of the background checks, the employer will be charged with the knowledge of the results.  Must future personnel decisions involving the driver take these results into consideration to avoid liability for negligent hiring and retention?
  Must they ignore such knowledge?


A.
Wrongful Discharge or Retaliation Claims

When an employee whose background check has revealed negative information is later terminated, the employee may choose to bring an action for wrongful or abusive discharge.  Although wrongful or improper motivation is generally the principle element of a wrongful or retaliatory discharge claim, some states have enacted statutes that prevent or limit the discharge or refusal to hire based on prior criminal convictions.  See, e.g. Vruno v. Schwarzwalder, 600 F.2d 124  (C.A. Minn. 1979) (upholding Minnesota statute declaring it to be policy of state to encourage rehabilitation of criminal offenders and assist them in resumption of responsibilities of citizenship, setting forth standards and procedures to be followed when offender seeks public employment and stating that violation of such statutory rights is violation of civil rights applies even if criminal conviction is only part of reason for denial of public employment); Green v. Missouri Pacific Railroad Co., 523 F.2d 1290 (8th Cir. 1975) (employer's absolute policy of refusing consideration for employment to any person convicted of a crime other than a minor traffic offense violates the federal civil rights act because policy has discriminatory impact upon minorities and is not justified by business necessity). 


To the extent the fingerprinting or criminal background checks reveal arrests as well as convictions, an employer who obtains knowledge of the arrest record will want to be careful not to take an action adverse to the driver’s employment based on the arrest record.  A number of states prohibit an employer from relying on arrest records in making employment decisions.  The reasoning behind this prohibition is to prevent potential racial discrimination and disparate impact on certain races.  See, e.g. Salanger v. U.S. Air, 560 F. Supp. 202 (N.D.N.Y. 1983) (holding that employee would have cause of action against employer for wrongful termination if termination based on arrest for alleged misappropriation of company funds); cf. Kinoshita v. Canadian Pacific Airlines, Inc., 803 F.2d 471 (9th Cir. 1986)(holding that discharge of employees arrested for conspiracy to promote cocaine was not based on employee’s arrest records but on the airline’s perception that the employees were involved in drug-related activities). 


B.
Negligent Hiring or Retention

The job of an interstate truck drivers requires frequent contact with members of the public.  Therefore, if a motor carrier employer has reason to believe, based on knowledge of its driver’s criminal history, that its driver might pose an undue risk of harm to members of the public, the employer may be exposing itself to tort liability by allowing the driver out on the road.   In general, an employer has a duty to exercise ordinary care not to hire or retain an employee the employer knew or should have known posed a risk of harm to others where it is reasonably foreseeable from the employee's "tendencies" or propensities that the employee could cause the type of harm sustained by the plaintiff; the employer is subject to liability only for such harm as is within the risk. Restatement (Second) of Agency § 213, comment (d).  


Most states recognize the torts of negligent hiring, supervision and retention.  Generally, to establish a claim for negligent hiring and supervision an employee must present evidence: (1) that employer knew or had reason to know of particular unfitness, incompetence, or dangerous attributes of employee; (2) that employer could reasonably have foreseen that these qualities created risk of harm to other persons; and (3) that employer's negligence and employee's unfitness or dangerous characteristic proximately caused injury.  See, e.g. Silvestre v. Bell Atlantic Corp., 973 F.Supp. 475 (D. N.J. 1997).

In Connes v. Molalla Transport System, Inc., 831 P.2d 1316 (Colo. 1992), an interstate truck driver sexually assaulted a night clerk in the lobby of a Holiday Inn.  Although the Connes court held that the tort duty to use reasonable care in hiring employees did not require an employer to search and obtain a driver’s criminal records, based on the court’s reasoning, had the employer already had knowledge of the criminal record, the result may have been different.  The Court ruled:  

Where an employer hires a person for a job requiring frequent contact with members of the public, or involving close contact with particular persons as a result of a special relationship between such persons and the employer, the employer’s duty of reasonable care is not satisfied by a mere review of personal data disclosed by the applicant on a job application of form or during a personal interview.  However, in the absence of circumstances antecedently giving the employer reason to believe that the job applicant, by reason of some attribute of character or prior conduct, would constitute an undue risk of harm to members of the public with whom the applicant will be in frequent contact or to particular persons standing in a special relationship to the employer and with whom the applicant will have close contact, we decline to impose upon the employer the duty to obtain and review official records of the applicant’s criminal history.  Id.  


Although the employer would not have otherwise been required to actively obtain an employee’s criminal record, an employer whose drivers were required to undergo hazmat background checks that have access to or obtain the results of these checks should understand the implications of acquiring such knowledge.  The employer must understand that once the employer who is charged with the knowledge of this background information, personnel decisions regarding the employee must be made with an understanding of the employer’s potential liability.


VI.  Conflicts with Individual State’s Laws

The new hazmat regulations do not specifically state that they are to supersede each individual state’s laws.  However,  Art. XI, cl. 2  of the U.S. Constitution provides that a State statute is void under supremacy clause to extent it conflicts with federal statute if compliance with both federal and state regulations is a physical impossibility or where the state law stands as obstacle to accomplishment and execution of full purposes and objectives of Congress.  Any state legislation which frustrates full effectiveness of federal law is rendered invalid by the supremacy clause.  Perez v. Campbell, 91 S.Ct. 1704 (1971).  "Implied conflict" preemption may exist where it is impossible for private party to comply with both state and federal requirements, or where state law stands as obstacle to accomplishment and execution of full purposes and objectives of Congress.  But cf. Freightliner Corp. v. Myrick, 514 U.S. 280 (1995) (National Traffic and Motor Vehicle Safety Act did not implicitly preempt state common-law design defect claims against manufacturers of trucks that were not equipped with antilock braking system).  


Even where Congress has not completely displaced state regulation in specific area, state law is nullified to extent that it actually conflicts with federal law.  See Fidelity Federal Sav. and Loan Ass'n v. de la Cuesta, 102 S.Ct. 3014 (1982).  For example, some states prohibit the copying of a driver’s license.  To the extent a driver is required to copy or have his license copied to comply with the new Hazmat regulations, the Hazmat regulations will preempt the state’s law and the driver will be required to comply.

VII.  Conclusion

In the face of qualified driver shortages, the new hazmat rules, and related fees, will undoubtably have implications in the trucking industry which will play out in the very near future, and which are the subject of further debate concerning the balance of safeguarding our roads and public and protecting the interests the individual driver and local businesses.  The impact of the regulations and litigation a trucking company might potentially face, whether arising out of the knowledge obtained by the employer or otherwise, should not be underestimated.  To the extent a motor carrier is aware of its potential exposure and liability, and is able to make personnel decisions accordingly, it will be better protected during the course of any litigation which may arise.
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�  This requirement became effective for new HME applicants on January 31, 2005.


� Convicted refers to any plea of guilty or nolo contendere or any finding of guilt. These crimes are only disqualifying if they are considered felonies in the appropriate jurisdiction, civilian or military.


� For purposes of the TSA rule, “incarceration” means confined or otherwise restricted to a jail-type institution, half-way house, treatment facility, or another institution, on a full or part-time basis pursuant to a sentence imposed as the result of a criminal conviction or finding of not guilty by reason of insanity. 49 C.F.R. 1572.3.


�  States That Have Elected to Use the TSA agent: Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, Georgia, Hawaii, Idaho, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Rhode Island, South Dakota, Utah, Washington, West Virginia, and Wyoming.


				


	States That Have Elected to Collect/Submit Fingerprints, Application Data, and TSA/FBI Fees Themselves: Florida, Illinois, Indiana, Iowa, Kansas, Kentucky, Maryland, Mississippi, New Mexico, New York, Pennsylvania, South Carolina, Tennessee, Texas, Vermont, Virginia, and Wisconsin.


�  This estimate is based on the results of the initial name-based terrorist threat assessment recently performed where each state submitted to TSA the names of current holders of HMEs.


�  Although a motor carrier/employer’s liability for background checks performed pursuant to 49 C.F.R. §391, which sets forth a motor carrier’s responsibilities to inquire into the driving record and the employment history of each prospective new driver, are limited by 49 U.S.C. §508, the new hazmat regulations are silent as to employer liability with regard to the use and/or distribution of information obtained through hazmat background checks.  Title 49 U.S.C. §508 bars certain tort actions for safety performance records obtained by motor carriers in contemplation of employment.


�  Under 49 C.F.R. 1572.141, TSA will return to the applicant all information used in their determination, except for that which is classified, as defined in Executive Order 12968 section 1.1(d) or otherwise protected under the law.


�  The elements of this tort are generally: (1) the disclosure of private facts must be a public disclosure; (2) the facts disclosed must be private, secluded or secret facts; and (3) the matter made public must be offensive and objectionable to a reasonable man of ordinary sensibilities under the circumstances.  Although an employee’s criminal background may be considered a public fact, the employer’s opinion about the employee and his or her background may be considered unreasonable publicity.


�  An employee’s background check may very well reveal a criminal history which does not disqualify the driver for a hazmat endorsement, but which may reveal an individual who may pose an unreasonable risk to members of the public.  Is this a setup to the potential negligent retention/supervision claim?






