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Chapter I
Process, Preparation, Motivation - 
Client Buy-in and Preparation for Mediation

A panel consisting of Maggi Madden, Gary Schuman and Vicki Roberts as moderator, will discuss why the proper participation and advance buy-in of the client is as critically important a piece of you preliminary preparation as your mediation statement.  This process should also begin well before the mediation.  The panel will discuss dos and don'ts related to working with your client well in advance of any mediation process.  Without this critical step, the chance for a successful outcome is greatly diminished 

Victoria H. Roberts, Senior Litigation Counsel, Century Insurance Group, manages coverage and extracontractual litigation in addition to counseling the underwriting department on forms development and assisting in reinsurance arbitration matters.  A graduate of Mount Holyoke College and Villanova School of Law, Vicki was a partner in the Rawle & Henderson and Weber Gallagher firms in Philadelphia where she was national coordinating counsel for a major chemical company for their environmental litigation in addition to counseling their risk management department.  She then became Vice President for Litigation Management at CIGNA before its acquisition by ACE.  She also serves as Vice President of the Federation of Defense and Corporate Counsel.

Margaret M. Madden, Assistant General Counsel, Legal Division -- Employment Law Group, Pfizer Inc.  Maggi manages Pfizer’s Employment Law Group of nineteen individuals, which provides advice and counsel to the corporation on all federal and state employment law issues and manages outside counsel’s handling of employment law litigation.  She also serves on a number of Pfizer corporate leadership teams to provide advice and input to the company from an employment law perspective.  Prior to coming to Pfizer, Maggi was a partner at Epstein, Becker and Green.  She practiced in both its New York and New Jersey offices, primarily focusing her practice in employment litigation.  Maggi received her B.A. from Georgetown University in 1982 and her J.D. from Seton Hall University in 1985.  She is a member of the Editorial Board of the New Jersey State Bar Association Labor and Employment Quarterly.  She is admitted to practice in New York, New Jersey and the District of Columbia.

Gary Schuman, (Combined Insurance Company), is Senior Counsel for Life and Health Insurance at Aon Corporation, Chicago, Illinois. In this capacity, Mr. Schuman manages contract and bad-faith litigation in North America and provides legal guidance to the Claims, Underwriting and Policyholder Service Departments. He received his J.D. from the University of Notre Dame's Law School. He is a member of the FDCC (Vice-Chairman for the Life, Health & Disability Section) and the Defense Research Institute, where he is Program Chairperson for the 2007 Life, Health, Disability & ERISA Conference.   

I.
SUMMARY
A discussion of industry factors including: nature and content of advance communications; and information necessary for the client to properly prepare for the mediation.

· How to convince the client to mediate (Why should I want to do this?)

· How might this be a better outcome than produced through full-blown discovery and trial?

· A list of pros and cons for the mediation process

· A detailed summary of the case status so the client can make an informed decision

· Costs to date 

· Projected costs: mediation vs. the litigation process

· How to best persuade the opponent to mediate

· Selection of mediators

Chapter II

The Nuts and Bolts of Mediation

A panel consisting of Helen Alford, Brett Preston and Mills Gallivan as moderator, will discuss the importance of laying the proper foundation for a successful mediation. This process should begin well before the mediation. Attorney advocates in a mediation have two excellent opportunities to lay out their case for the mediator, first in the summary submitted to the mediator before the mediation and second in the opening statement with all parties present. The panel will discuss do's and don'ts related to both Mediation Summaries and Opening Statements. The take aways from this discussion are designed to help the audience improve the chances for settling their next case scheduled for mediation. 

Brett Preston is a partner in the Hill, Ward & Henderson law firm in Tampa, FL.  He received his undergraduate degree with honors from Duke University, and his law degree from Washington University in St. Louis, where he was Order of the Coif.  His areas of practice include first party insurance coverage defense, legal malpractice and product liability defense, and commercial litigation.  He is also a certified mediator.  In addition to the FDCC, Brett is a member of DRI, The Florida Defense Lawyers Association, and other professional organizations.

Helen Johnson Alford is a partner in the law firm of Alford, Clausen & McDonald, LLC.  She received her B.S. degree from the University of New Orleans and her J.D. degree, cum laude from Tulane University.  Her practice areas include products liability, medical malpractice/long-term care, insurance coverage, general liability, extra-contractual, construction claims, alternative dispute resolution and workers' compensation.  Helen is a member of the Alabama State Bar, Mississippi State Bar, State Bar of Texas and State Bar of Tennessee.  She is a member of the Federation of Defense and Corporate Counsel, DRI and current Secretary/Treasurer of the Alabama Defense Lawyers Association

and is a trained mediator and arbitrator.   

H. Mills Gallivan is the Managing Shareholder of Gallivan White and Boyd, PA, a litigation boutique serving clients in South Carolina and the Southeast. He is a graduate of Vanderbilt University  and the University of South Carolina Law School. He has over 30 years of experience as an advocate in cases involving personal injury, business and commercial litigation. His experiences as a trial lawyer serve him well in his current ADR practice which is devoted to assisting litigants with the design of elegant and efficient solutions to complex legal problems. 

EFFECTIVE MEDIATION SUMMARIES:  WHAT TO PUT IN, WHAT TO LEAVE OUT
Brett J. Preston

Hill, Ward & Henderson, P.A.

Tampa, FL

Executive Summary:
Before mediation, provide the mediator an overview of the information he or she needs to help the parties reach an agreement.  Include: a brief description of the facts, the parties, and their theories of liability and defense; the nature and amount of damages; critical rulings; an introduction of the key players and decision makers in the mediation; the insurance picture; the course of prior negotiations and obstacles to settlement; and an outline of the terms that an agreement would have to include.  Also let the mediator know if “intangibles,” such as personalities, “principles,” or emotions, must be addressed to allow negotiations to move forward. Don’t include: all of the facts and minutia; briefs; cases; memoranda; pleadings; or voluminous “primary source” documents.
Discussion:

For purposes of this paper, (i) the term “effective” refers to the ability to produce a desired result, and (ii) the “desired result” of mediation is reaching a settlement. In mediation, an effective lawyer either gets the case settled or determines that it can’t be settled – for real, not because there was some obstacle to settlement that could have been overcome, but wasn’t. The pre-mediation summary is the lawyer’s first (not only) opportunity to equip the mediator with information he or she needs to help the parties get the case settled, and also help the mediator get ready for the mediation.  
Effective pre-mediation summaries thus include the things that mediators need to know to prepare to do their job – help the parties get the case settled -- and leave out things that get in the way.

Mediator’s Job:
Help parties reach a settlement or other agreement


Not Mediator’s Job:
Decide the case, or parts of it





- Advocate one party’s position






- Help one party improve its position 

Some lawyers feel compelled to present their side of the case to the mediator as if the mediator will decide who wins.  Others try to conscript the mediator to advocate their position in “the other room,” and bring their adversaries around to looking at the case the way they do. These and similar efforts are wasted: they are designed to get the mediator to do something that he or she is ethically precluded from doing, such as taking sides, helping one side prevail, or acting other than impartiality.

These considerations drive the contents of the pre-mediation summary.  The summary should give the mediator a working understanding of the case and a roadmap to a favorable settlement.  It is the attorney’s opportunity to create an agenda, not dictate an outcome.  Anything less is a wasted opportunity; anything more is wasted effort
.  
The summary should not include the depth or breadth of information and arguments that one would include in a “Motion to Win,” a case summary to a client, or an order of proof.  Even if the attorney intends to deliver that much information during the mediation, there is no need to include it in the pre-mediation summary; the mediator will hear it during at the mediation.
The summary is also an opportunity to help the mediator with logistical aspects of the mediation.  It should include suggestions regarding how many rooms the mediation will require, whether any participants have physical needs that require special arrangements, whether conference calling needs to be arranged, etc.

Finally, the summary allows a lawyer to share things that the mediator needs to know right from the start, but that the lawyer cannot say in opening statements.  

Contents of the Summary
Factual Background
Tell the mediator what happened that resulted in the suit being filed.  Try to limit the facts to those that are essential to understanding the claims and defenses, and perhaps a key credibility issue or two.  Remember, the mediator will hear your opening at the mediation.
Claims and Defenses
Include enough information about the specific legal theories of recovery and defense to allow the mediator to be conversant with them, and to understand the “merits” issues that will drive the negotiations.  Point out any outcome-determinative facts or legal authorities, but don’t bury the mediator in the kind of detail about the law or the facts that a judge or jury would need to know to decide an issue or the whole case.  Provide the big picture, not all the pixels. 
Damages
Include a brief description of the nature and extent of the plaintiff’s damages, regardless of which side you are on.  
The Participants and Decision Makers
The mediator needs to know who will attend the mediation and in what capacity, and who will be making the decisions.  Provide a baseball card on each person, not a biography.  Include unique information that the mediator would want to know, like “Participant Jones packs heat.”  Logistical information often relates to the participants; include that information as well. 
Insurance 

Mediations often are devoted as much to working out differences between multiple insurers, or insurers and insureds, as they are to overcoming differences between plaintiffs and defendants.  Explain any insurance-related issues and dynamics that have to be resolved before real progress can be made in the rest of the negotiations.
Intangibles

Tell the mediator about intangible factors that will help or hinder negotiations, such as especially strong positive or negative feelings between adversaries, emotional needs that need to be met before a party can discuss money, and so on. 
Important Secrets
There may be a critical piece of information about a fact, legal authority, witness, or other aspect of the case that influences a party’s settlement posture, but which they do not want to share with the other side.  The summary is a good place to address that “secret” with the mediator, and to emphasize the importance of secrecy.  (Warning: at some point, the mediator will likely encourage you to share the secret with the other side to help get the case settled.)

Prior Negotiations and Obstacles to Settlement
Ideally, a mediation will close the gap left by prior unsuccessful negotiations.  To help the mediator avoid re-plowing old ground, recap prior negotiations and where the parties ended up, and explain why the negotiations ended.  Help the mediator zero in on what got in the way, and how the parties can move it or go around it.
Terms of Settlement
Especially in a complex case, it is very helpful to the mediator to have an outline of what terms a settlement agreement should include.  This will help the mediator cover those items with all parties in negotiations, avoid surprises, and spot troublesome issues early.  (Providing that list, or even a form of settlement agreement, also allows the attorney to frame the discussion and the agenda.) 

Conclusion
The mediation summary is an introduction to the case and to the challenges the mediator will have to overcome to help the parties reach a settlement.  To prepare an effective summary, limit it the essential information the mediator needs know to prepare to do his or her job at the mediation.
Appendix: Selected Florida Ethical Rules for Mediators

Rule 10.200. Scope and Purpose

These Rules provide ethical standards of conduct for certified and court-appointed mediators. They are intended to both guide mediators in the performance of their services and instill public confidence in the mediation process. The public's use, understanding, and satisfaction with mediation can only be achieved if mediators embrace the highest ethical principles. Whether the parties involved in a mediation choose to resolve their dispute is secondary in importance to whether the mediator conducts the mediation in accordance with these ethical standards.


Rule 10.220. Mediator's Role

The role of the mediator is to reduce obstacles to communication, assist in the identification of issues and exploration of alternatives, and otherwise facilitate voluntary agreements resolving the dispute. The ultimate decision-making authority, however, rests solely with the parties
.

Rule 10.300. Mediator's Responsibility to the Parties

The purpose of mediation is to provide a forum for consensual dispute resolution by the parties. It is not an adjudicatory procedure. Accordingly, a mediator's responsibility to the parties includes honoring their right of self-determination; acting with impartiality; and avoiding coercion, improper influence, and conflicts of interest. A mediator is also responsible for maintaining an appropriate demeanor, preserving confidentiality, and promoting the awareness by the parties of the interests of non-participating persons. A mediator's business practices should reflect fairness, integrity and impartiality.


Rule 10.310. Self-Determination

(a) Decision-Making. Decisions made during a mediation are to be made by the parties. A mediator shall not make substantive decisions for any party. A mediator is responsible for assisting the parties in reaching informed and voluntary decisions while protecting their right of self-determination.

(b) Coercion Prohibited. A mediator shall not coerce or improperly influence any party to make a decision or unwillingly participate in a mediation.

(c) Misrepresentation Prohibited. A mediator shall not intentionally or knowingly misrepresent any material fact or circumstance in the course of conducting a mediation.

(d) Postponement or Cancellation. If, for any reason, a party is unable to freely exercise self-determination, a mediator shall cancel or postpone a mediation.


Rule 10.330. Impartiality

(a) Generally. A mediator shall maintain impartiality throughout the mediation process. Impartiality means freedom from favoritism or bias in word, action, or appearance, and includes a commitment to assist all parties, as opposed to any one individual.

(b) Withdrawal for Partiality. A mediator shall withdraw from mediation if the mediator is no longer impartial.

(c) Gifts and Solicitation. A mediator shall neither give nor accept a gift, favor, loan, or other item of value in any mediation process. During the mediation process, a mediator shall not solicit or otherwise attempt to procure future professional services.


Rule 10.370. Advice, Opinions, or Information

(a) Providing Information. Consistent with standards of impartiality and preserving party self-determination, a mediator may provide information that the mediator is qualified by training or experience to provide.
(b) Independent Legal Advice. When a mediator believes a party does not understand or appreciate how an agreement may adversely affect legal rights or obligations, the mediator shall advise the party of the right to seek independent legal counsel.
<Subdivision (c) effective until August 1, 2006.>
(c) Personal or Professional Opinion. A mediator shall not offer a personal or professional opinion intended to coerce the parties, decide the dispute, or direct a resolution of any issue. Consistent with standards of impartiality and preserving party self-determination however, a mediator may point out possible outcomes of the case and discuss the merits of a claim or defense. A mediator shall not offer a personal or professional opinion as to how the court in which the case has been filed will resolve the dispute.
B. WHAT’S THE POINT OF OPENING STATEMENTS?

Helen Johnson Alford

ALFORD, CLAUSEN & McDONALD LLC

Suite 5000

One St. Louis Centre

Mobile, AL 36602

251.415.9214

www.alfordclausen.com

Mediation -- you’ve been there and done that as an advocate representing a client’s interests, as party representative trying to resolve the case in a reasonable manner, or as a mediator.  Regardless of the type of case, mediations have many things in common – and like every case, each mediation will be unique.  Whether acting as advocate, plaintiff or defendant, or mediator, you must guard against treating each mediation just like the last one.  As a trial lawyer, you give careful thought to your opening statement at trial; however, do you approach your mediation opening statement with as much preparation and forethought?  If not, you may be passing up an important opportunity to persuade the opposing party in order to obtain a reasonable settlement.

OPENING STATEMENTS
If you haven’t thought about your mediation opening statement before mediation day, it is probably too late.  Preparation for mediation must include consideration of the opening statement and an outline of the issues and facts that you need to mention in opening.  Preparation must also include consideration of the type of opening you want to make.  
Attitude is probably the best one word summary of what should be considered with mediation opening statements.  Attitude sets the stage for what happens at mediation and this begins from the time you walk in the door for mediation.  It could even be said that setting the stage for mediation by attitude begins when you first meet with your client to discuss mediation.  Remember, the goal at mediation is to resolve the case in a manner that is reasonable for all parties.  Mediation is not trial.  Leave the hardball, recalcitrant tactics for the courtroom.  Such tactics are counter-productive at mediation.  Be professional, courteous and just plain nice!  You can be a strong advocate for your client and your case without making personal attacks on opposing counsel or the opposing parties.  

Remember that old saying “You get more with sugar than with vinegar.”  Sugar definitely goes a long way in mediation.  Which of the following makes you more interested in settlement:
(1)    Opposing counsel enters the mediation room with his client and before sitting down, looks around the room and loudly announces that no one is allowed to talk to his client and that all remarks in opening must be addressed to him and not to his client; or
(2)
Opposing counsel enters the mediation room and shakes hands with you and your client while politely introducing himself and his client.

There is no doubt which method is more conducive to successful settlement negotiations; yet unfortunately, the discourteous and disrespectful attitude is seen at mediation all too often.

Empathy is another key word for mediation opening statements.  When appropriate, a sincere expression of empathy or an apology will go a long way toward setting the proper state for mediation.  Most mediators have heard parties complain that the opposing party never expressed concern or admitted fault in causing the accident or incident at issue.  Empathy can be expressed without an admission of fault.  When liability is clear, make that admission at mediation and the path to a reasonable settlement generally opens more quickly.

Consider whether the apology or expression of sympathy should come from the attorney, client representative or both.  If an apology or expression of concern is really important to the plaintiff, allowing your client to speak directly to the plaintiff at mediation in a professional and courteous manner may hold the key to resolving the case.  Obviously, this entails knowing and preparing your client representative.

Speak to the opposing party, as well as the attorney and the mediator.  This is your one chance to communicate with the opposing party so don’t pass it up.  If you encounter that difficult opposing counsel who insists that you speak only to him and not to his client, then consider professional and courteous ways to address your remarks to the attorney while looking at his client.  Remember, the objective of mediation is to persuade the other side to see the case from your perspective thereby resulting in a reasonable settlement for all parties.  Talk to the opposing party with that objective in mind. Talking is not lecturing, arguing, or yelling.  Talking should be designed to communicate and in order to communicate, you must talk in a manner that causes the other person to want to listen and hear what you are saying. 

Eye contact is critical when you really want the other person to hear what you are saying.  Be sure to look the opposing party in the eye, particularly when you are offering an apology or expressing sympathy and a willingness to negotiate.  Remind your client representative about eye contact and if appropriate, have your client offer an apology or indication of interest in settlement.  

Listen carefully and courteously while the mediator, opposing counsel and others are speaking during opening statements.  You may need to take some notes, but note taking should be kept to a minimum so that you do not appear distracted.  Be sure to caution your client to listen and to avoid body language, facial expressions and sounds that indicate frustration, aggravation, disagreement, etc.  Body language goes beyond just eye contact.  It is easy to speak words, but the body language you and your client exhibit will send a message as to whether you are at the mediation in an effort to resolve the dispute or simply there because the Court ordered the parties to mediation.

Preparation and organization in the mediation opening statement will be a great influence in resolution of the case.  Showing an understanding of the facts and issues will gain the respect of opposing counsel and parties.  Be clear and concise.  You do not need to address each fact and perhaps not even each issue.  Do address significant issues and be prepared to address key facts.  Often it is better to “argue” facts by providing the mediator information during the caucus sessions than to counter each fact set forth by opposing counsel.  Consider making a simple statement such as: “The facts as we know them differ substantially from those asserted by Mr. Jones today but rather than go through each of those here, we will discuss those with the mediator through the caucus sessions.  Of course, we are also fully prepared to present the facts as we know them to be to the jury if our efforts today are unsuccessful.” 

Counsel for plaintiff and defendant should be prepared to address applicable defenses.  A study and brief discussion of recent jury verdicts on similar cases may be helpful in setting the stage for negotiation; however, if discussing recent verdicts be prepared to discuss the good, the bad and the ugly.

Preparation includes being ready to produce documents, photographs, deposition testimony, statutes, jury instructions and case law.  Often documents are better handled through the caucus sessions; however, if you mention documents in your opening, be prepared to show them through the course of the mediation.

Style of opening statements differs from case to case.  Putting on a “show” for your client should not be necessary; however, if you feel your opening statement must be high tech or aggressive because that is what your client expects and demands, advise the mediator and opposing counsel before the mediation.  That will allow opposing counsel to warn his client and hopefully avoid the adverse feelings that such a “show” often creates.

Occasionally, the appropriate style of opening may simply be waiving opening statements and proceeding directly to caucus sessions.  If you feel that any statements you might make in opening would only create anger, frustration or otherwise hamper settlement efforts, the best opening statement might be a suggestion to the mediator that you will waive opening and will present your case and supporting evidence through the mediator.

The Conclusion of your opening statement should clearly indicate your willingness to negotiate in good faith in an effort to resolve the case reasonably for all parties.  Think about using words that the mediator may have already used in his opening.  Mediation and settlement are about compromise but that means compromise from both parties.  Let opposing counsel and the opposing party know that you are prepared to compromise in a reasonable manner in order to resolve the dispute for the benefit of all parties.  This will not be an indication of weakness if you also make it clear that you are prepared and happy to present your evidence to a jury if a reasonable settlement cannot be reached.

Chapter III

A Panel Presentation providing insight into the approaches different mediators use in closed session caucuses with the parties.
Moderator - Thomas S. Brown is a Director at Gibbons, Del Deo, Dolan, Griffinger & Vecchione, P.C. and a member of the Business & Commercial Litigation Department and the ADR Practice Group.  Mr. Brown concentrates his practice in the areas of first-party coverage disputes, property cases (both defense and subrogation), bad faith, business interruption and commercial litigation. Mr. Brown has litigated and tried jury and non-jury cases in both the state and federal courts in Pennsylvania, Delaware, New Jersey, New York, West Virginia, Virginia, Washington DC, Illinois and Arkansas, obtaining favorable verdicts for his clients in both coverage and subrogation cases. In addition, he has served as lead counsel in a number of complex first-party insurance cases that have been resolved through arbitration, appraisal and/or mediation.

Mr. Brown also serves as an Arbitrator and Mediator in business and commercial disputes, and in complex insurance coverage cases. He received training at the Strauss Institute for ADR at Pepperdine University School of Law and is certified as a mediator by the USDC for the Eastern District of Pennsylvania.

Paul Butler serves Of Counsel to the firm of Butler Pappas Weihmuller Katz & Craig LLC in Tampa.  He is a graduate of Emory University  -- JD, with distinction, 1976; Master of Divinity, cum laude, 1972; BA, 1969.  Paul's training in dispute resolution includes the Harvard University PIL Course in Mediation.  He is certified as a mediator by the Florida Supreme Court.  Paul has served as a founding Dean of the FDCC's Litigation Management College, has served on the Board of Directors of DRI, the ABA House of Delegates, and has chaired the ABA/TTIPS Task Force On Improvement of the Civil Justice System.  His over 30 years of practice has centered on first and third party coverage and bad faith claims. 

Steven L. Barney has been practicing law in Northern Michigan since 1972 and is a senior litigation partner with Plunkett & Cooney, P.C.  He handles a variety of cases including general liability and business torts; products liability (airplane, auto, firearms and machinery); professional liability (architects, engineers, attorneys and accountants); and complex commercial, property and construction liability.  Mr. Barney is also a Certified Facilitative Mediator for the United States District Court for the Western District of Michigan.  Similarly, he is a Certified Arbitrator with the American Arbitration Association in Commercial and Construction cases.

Mr. Barney currently serves as Treasurer of Directors for the Federation of Defense and Corporate Counsel (FDCC).  He is past President of the Michigan Defense Trial Counsel (MDTC), a member of the American Bar Association, Defense Research Institute, American Board of Trial Advocates and Michigan Bar Association.  Mr. Barney’s ADR practice and training includes:

Approved Arbitrator:  American Arbitration Association National Roster of Arbitrators and Mediators, Commercial & Construction Panel Member

Certified Facilitative Mediator, United States District Court Western District of Michigan 

Certified Mediator, Michigan Supreme Court’s Community Dispute Resolution Program 

Chartered Institute of Arbitrators’ Associate Member

Completion of Defense Research Institute’s Mediation Seminar

Completion of Harvard Law School’s Program of Instruction for Lawyers Mediation Workshop

Completion of 2nd Annual Advanced Negotiation & Dispute Resolution Institute Mediation Training

Completion of American Arbitration Association’s Construction Arbitrator Training Workshop (October 2000)
Completion of American Arbitration Association’s Arbitrator II Workshop:  Advanced Case Management Issues (May 2002)

Completion of United States District Court, Western District of Michigan’s Advanced/Refresher Mediator Training (February 2004)

Frank Sachs, the former FDCC Dean of the Graduate Program, was the founding partner of Podvey Sachs Meanor Catenacci Hildner & Cocoziello, in Newark, New Jersey where he was Head of the Litigation Department and lead trial counsel for over 30 years until his quasi-retirement in 2000.  During that period he tried large and complex coverage, arson, environmental, products liability and major subrogation cases for Insurance companies.  He is a graduate of Columbia Law School, and is admitted to practice in New York, New Jersey, in numerous U.S. District Courts, before the United States Supreme Court and in the U.S. Court of Appeals for the 2nd, 3rd, and 7th  Districts. He has been named one of The Best Lawyers in America by Woodward and White in 2003, and Best Insurance Defense lawyers by Inside Litigation in 1998. In 2001 he attended Duke University Law School Mediation Training and Certification Program and has been sitting as a mediator and arbitrator and teaching mediation for the last four years out of his offices in Bradenton and in Newark.

Recently, Frank agreed to return to active trial work as co-lead counsel for Con Edison and its insurers in their suit to recover damages caused by the collapse of 7 World Trade Center on September 11, 2001. To pursue this assignment, Frank has become Of Counsel to the firm of Greenbaum, Rowe, Smith and Davis in Woodbridge, New Jersey and he commutes  between New York/New Jersey and his home in Florida.

Reading List Mediation & Persuasion

Mark D. Bennett & Michele S.G. Hermann, The Art of Mediation (1996). 

Sam Kaner, Facilitator's Guide to Participatory Decision-Making (1996).

Robert H. Mnookin et al., Beyond Winning: Negotiating to Create Value in Deals and Disputes (2000).

Roger Fisher et al., Getting to Yes: Negotiating Agreement Without Giving In (2d. ed. 1991).

Harold I. Abramson, Mediation Representation: Advocating in a Problem-Solving Process (2004).

Conflict Resolution Quarterly (formerly Mediation Quarterly)

Keeping Your Cool: The Power of Persuasion by Myer J. Sankary; 

www.mediate.com/articles  Mediate.com is a site with many resources, however, you do need to provide some identifying information.

Treating Core Conflict Problems: http://www.colorado.edu/conflict/peace/!treating_core.htm 

This online article has a number of Chapters which discuss, conflict, force & empowerment strategies.  Although it relates to International Conflict- the conflict terms and descriptions are helpful in understanding the dynamics of conflict and conflict resolution.

Core Conflict Issues: http://www.colorado.edu/conflict/peace/!core_problems.htm;
Persuasion- Factors in Mediating Chances in Position; http://adrr.com/adr4/persuade.htm 

Chapter IV

ADR- Creative Solutions & Programs
This panel will explore the creative use of Technology, alternate forms of ADR and mediation which have proved successful, creative adjustment agreements between parties, and one carrier’s creation of a unique and successful ADR program to address catastrophic claims. 
Rebecca Levy Sachs (Counsel, Robinson & Cole llp, Sarasota, Florida) has 28 years of experience litigating first party insurance coverage claims.  She handles large first party coverage and subrogation matters involving damage and business interruptions arising from fires, windstorm, sink holes, asbestos, mold, terrorist attacks and other first party coverages and risks.  She has authored materials and lectured on first party issues throughout the country at seminars presented by the Federation of Defense and Corporate Counsel and the LEA, DRI, Litigation Management College of FDCC.  Rebecca is an active member of the bar and is a past National Director of DRI, The Voice of the Defense Bar and Chair of FDCC’s Technology Committee.  She attended Rutgers University, graduating with honors, and received her law degree with honors from Rutgers University School of Law.  Rebecca is admitted to practice in Florida and New Jersey and has been admitted to handle litigation in U.S. District Courts in New Jersey, New York, Florida, Maine, Illinois, Wisconsin, Arizona, Texas, Oklahoma and Hawaii. Robinson & Cole has offices in Hartford, Stamford, Boston, New York, New London and Sarasota and its Insurance Section handles coverage, first party, CGL and subrogation matters large fire cases throughout the country.
Janet L. Brown is a partner with the firm Boehm, Brown, Fischer, Harwood, Kelly & Scheihing, P.A. in Orlando, Florida, where she concentrates her practice in the areas of insurance coverage disputes, property cases (including arson or fraud issues, construction litigation and environmental matters), health/life claims and bad faith litigation.
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Mediation continues to be one of the most widely used advanced dispute resolution tools today.  Based on the demand to mediate cases as well as growing technological demands of parties, several new methods of conducting mediation have emerged including online dispute resolution.  Unlike courts, settlement conferences, and arbitrations, online mediation is open twenty-four hours a day, seven days a week.
  In addition to the speed and convenience of online mediation, this mode of dispute resolution helps significantly control costs for clients related to travel and attorney fees for multi-day mediations.  This paper will focus on the changing nature of mediation formats including the background and use of online dispute resolution methods in consumer transactions.

The Origins of Online Mediation

Online dispute resolution in the United States has its roots primarily in the growth and popularity of e-commerce.  While disputes over domain names was one of the first examples of online dispute resolution, the growing popularity of internet auction sites, namely eBay, saw the need for a cost-effective means of dispute resolution between buyers and sellers.
  The transactions on eBay were for relatively small amounts but concerned a large and rapidly growing group with potential claims.  Indeed, in 2005 alone eBay reported its annual gross revenue at $44.3 billion.
  In addition to the modest value of the disputes, buyers and sellers typically were located in different geographic locales thus eliminating other traditional commercial dispute resolution methods impracticable.  

In 1999, and in response to many of these problems, eBay and the University of Massachusetts Center for Information Technology and Dispute Resolution started a pilot project focusing on online mediation as a means of dispute resolution for these claims.
  After the initial project was deemed successful for a small number of disputes between buyers and sellers that were mediated online, an independent company called SquareTrade was launched to provide online dispute resolution services exclusively for eBay.  

Today, there are a number of online mediation providers that offer services similar to SquareTrade for internet consumers.  The online mediation service for these providers typically starts when the aggrieved buyer or seller “files a case” on an online form explaining his grievance.  The provider then notifies the other party and gives instructions to that party on how to respond to the claim.  At this point, the parties can either agree to discuss their issues directly on the provider’s website or agree to the involvement of an online mediator.
  The mediator will then work with the parties either on the provider’s website or via email and assist in negotiating a settlement.  The success of this system for online consumer transactions has been unmistakably successful.  To date, SquareTrade has handled over 2 million disputes online and provides online dispute services to such companies as eBay, Yahoo, the California Association of Realtors and Google.
    

Present Use of Online Mediation

Online mediation providers now handle a large and diverse group of disputes including home buyers and sellers, insurance issues, claims against local governments and employment disputes.  The use of online mediation for claims outside of the consumer commercial context is a good choice where the parties “desire to avoid confrontation but need to focus on the substantive issues, the history of interaction would be a negative influence on a face-to-face mediation and the dispute is emotionally charged.”
  In fact, a number of pilot programs have emerged over the years in which family law matters, including those addressing custody and support, have been subject to online mediation as a means of diffusing otherwise confrontational in person mediation.
 

In terms of insurance disputes, online mediation appears to be a growing method of dispute resolution.  One of the largest online dispute resolution providers for insurance claims, Cybersettle, boasts settlements to date totaling $1.2 billion.
 Cybersettle describes its handling of insurance disputes as follows: a claims representative (or a plaintiff’s attorney) will submit a claim on the Cybersettle system with a confidential offer or demand.  Upon claim submission Cybersettle contacts the other party by fax or email that an offer is pending in its system and provides a username and password.  After the responding party logs in, he will have three rounds to try to settle the claim.  If the offer is less than or equal to the responding party’s demand, the claim instantly settles.
  If the case does not settle, the parties are given the option of obtaining a “telephone facilitator” to participate in the process and help negotiate a settlement.  This process attempts to ensure that no momentum is lost during the bidding process.  

According to Cybersettle, the rate of success for its dispute resolution services for one “Top 5 Property and Casualty Carrier” is impressive: the carrier submitted approximately 4,000 claims in 2005 resulting in a reduced cycle time for the carrier by an estimated 270,000 days.
  Companies such as Cybersettle handle many different types of insurance disputes including auto and general liability, subrogation and no fault.  

Advantages and Drawbacks

One of the most significant advantages to online mediation is the reduction of travel costs and attorney time.  Cost management in this context includes the saved expenses for attorney time at multi-day mediations where significant time is not spent with meeting with the mediator or attempting to negotiate a settlement.  Another advantage of online mediation is the speed with which it can be scheduled and/or rescheduled to allow greater flexibility for the parties involved.  Online mediation allows the parties to post or read messages at any time and at their convenience.  This leads to more efficient time utilization and reduced cots.  

Online mediation also provides a neutral forum which denies a party from potentially exploiting the “home court advantage” and also allows the parties to find a good candidate to act as a mediator with specific expertise in the area of the dispute without regard to the geographic location of the neutral.
 

There are however, many disadvantages to online mediation.  The most universal concern about online mediation is the lack of face to face sessions with the parties and mediator.  The elimination of this valuable “face time” aspect of mediation may ultimately inhibit the process as the mediator cannot directly observe body language of the parties in assessing the parties’ demeanor and veracity.  While online mediation can be conducted using video streaming to allow the parties to view each other online, many believe this is a poor substitute for live mediation.  Venting feelings, confronting emotions and empathizing with each other are all considered important aspects of mediation that are lost when parties communicate online.
  Most importantly though, mediation is often recommended and encouraged where parties have had an ongoing relationship and the mediator can draw on the parties' prior and continuing experience.
  This relationship is missing in online mediation as many of the parties are consumers with no long term experience or relationship to draw upon that could be developed in a face-to-face mediation.   

Online mediation also relies on the attentiveness of the parties in responding to online offers resulting in a loss of momentum.  While online mediation can offer a relatively speedy resolution to a dispute, the system is only as fast as the participants in checking their messages, relaying counteroffers and communicating with the mediator.  This loss of momentum would not typically occur in a traditional mediation format in that the parties are somewhat committed to resolution of the case based on the time and expense invested in traveling to a central location for the parties to mediate the case.  Finally, and as many attorneys are unfortunately aware, online mediation is effective insofar as the parties are technologically savvy, have no computer glitches and are committed to actually attempting to resolve the matter.
While this article focuses primarily on emerging mediation formats, it is important to note that online arbitration is also gaining momentum as a means of dispute resolution.  As with mediation, the advantages to conducting arbitration online include reduction in expenses and travel time for not just clients and attorneys but also those costs concerning witness and expert expense and time.  The disadvantages however, are somewhat different.  As arbitration includes an arbitrator’s analysis of evidence, the ability to assess the demeanor of the witness is somewhat lost when using online methods.  While technology today allows for real time streaming of video images of the witness, the ability to read facial cues and other subtle nuances of the witness’s demeanor will be impacted.  

Videoconferencing Use in Dispute Resolution

An additional “online” method of dispute resolution is videoconferencing.  This method allows clients, witnesses, experts or other individuals unable to travel to and directly participate in live dispute resolution processes to attend via real time online conferencing services.  This method, employed by many dispute resolution service providers, also assists in saving client time and money in ensuring that travel costs are kept to a minimum.  Videoconferencing is typically provided in connection with dispute resolution via a secure audio and video transmission and allows the use of presentation technology so that the parties attending the proceedings remotely are able to view all presentations and evidence.
  

Conclusion

Online mediation has become a popular dispute resolution format for e-commerce and insurance related claims.  Convenience and the low costs associated with use of online mediation are obvious advantages to the use of this format.  Use of online mediation in more complex claims will likely not be as extensively employed until technology has advanced in such a way to address the disadvantages of the format including the lack of “face to face” communication that plays a vital role in the more traditional forms of mediation.  Online arbitration and videoconferencing are also emerging formats for dispute resolution that are becoming more widely available and, like online mediation; attempt to lower the high costs and fees associated with live attendance at dispute resolution conferences.  
USE OF TECHNOLOGY

IN ALTERNATIVE DISPUTE RESOLUTION PROCEEDINGS
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I.
DIFFERENT FORMS OF ADR

A.
Binding v. Non-binding
B.
Voluntary v. Court Ordered
C
Nature of Submission Varies Based on Stage of the Proceeding
1.
Pre-ADR Confidential Submission to Mediator/Arbitrator Only

2.
Mediation/Arbitration Submission to be Presented to all in Attendance

II.
POWER POINT PRESENTATIONS
A.
Limited Only By Budget, Imagination, Creativity and Acumen
B.
Items to Consider Including:

1. 
Photographs

2.
Diagrams

3.
Illustrations
4.
Objective Sources to Establish Case Value; e.g. Reported Verdicts and Settlements in Similar Cases in the Same or Similar Jurisdictions
5.
Comparable Cases Handled in the Past By You and Your 

Firm
6.
Statements of Law; Support By Legal Citations - Highlight 

Pertinent Language
7.
Highlighted Portions of Applicable Jury Instructions
8.
Select Excerpts of Video Depositions
9.
Presentations From Expert Witnesses - Tailored To Forum
10.
Graphics

11.
Charts/Graphs

12.
Computer Animations/Re-Creations/Simulations
13.
Computer Models
14.
Time-lines

15.
Organizational Charts

16.
But Don’t Neglect or Forget Time-Tested Exhibits Such As 

a.
Individual Handouts

b.
Dry-mounts on an Easel

c.
Copies of Documents With “Blow Ups” of 


Key Phrases

d.
Blowups of Literature, Photos, Key Exhibits

e.
Scale Models
III.
CONSIDERATIONS
A.
Format, Focus and Tone
B.
Recognize and Address Your Audience
C.
Reorient Your Approach - Use Your Skills In A Manner Designed For ADR
D.
Notice to Opposing Party of Use of Powerpoint?

E.
What to Share, When?
F.
What to Hold Back, Until When?
1.
“Smoking Guns”
G.
Consider Starting With Something Non-Confrontational or Even Humorous 
H.
Goal:  Impress All in Attendance With Your Level of Effort, Preparation, Competence and Persuasiveness
I.
Need Not Be Admissible; i.e. Forget Federal Rule 403 re: “Prejudice v. Probative Value” But Do Not Alienate.

J.
Whether to Use a Consultant/Vendor to Assist in the Preparation
1.
Whether to Use a Voice Over

K.
Overriding Consideration:  This May Be Your Client’s Only “Day in Court” - Do Not Treat It as a “First Step”
IV.
MISCELLANEOUS
A.
Be Comprehensive and Concise
B.
Avoid Overreaching, Alienating Audience, Offensive Tone, Overly Slick, Patronizing and/or “Canned” Presentation
C.
Check Logistics In Advance And Make It User Friendly - If It Is A Pre-ADR Submission, Make Sure That The Mediator/Arbitrator Will Be Able To Successfully Access It.

D.
Who to Use as a Presenter?

1.
Counsel 

2.
Clients 

3.
Witnesses

4.
Experts, Consultants, Others

E.
ADR by Video Conferencing?  Pros and Cons
V.
REPRESENTATIVE CASE LAW REGARDING USE OF TECHNOLOGY IN TRIAL
A.
Verizon Directories Corp. v. Yellow Book USA, Inc. U.S. District Court, E.D. 331 F. Supp.2d 136

· Good discussion of admissibility of “pedagogical devices” as trial evidence.  FRE 403 controls.

B.
Waukeen Q. McCoy v. Angela Alioto, et. al.

· Trial Court properly concluded party entitled to recoup costs from courtroom technology as taxable costs.

C.
 Tunnell v. Ford Motor Company, F.Supp.2d 2005 WL 3050316 (W.D. Va)

· Substantial costs incurred by Defendant for trial technology not includable as taxable costs after verdict for Defendant.

D.
U.S. v. Wecht, 2006 WL 1669884 (W.D. Pa).

District Court used its “... inherent authority to manage this litigation ...” and ordered parties to have their respective technology specialists agree on a joint protocol regarding creation of a database of extensive documents for use at trial. 

RETENTION OF JOINT CONSULTANTS 
TO DETERMINE LOSS
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On occasion suggestion is made that the interest of all parties would best be served by the retention jointly of experts or consultants.  This occurs most often in the investigation and adjustment of claims under layered insurance programs where there is not a lead insurer and the appointment of consultants to represent the entire market will speed the necessary investigative and other work and will reduce considerably the burdens placed on the insured in cooperating with those involved.  Apart from these practical advantages, costs are shared among the participating insurers.

Problems can arise in the management of the consultants and in making certain that there is consistency in the instructions provided, with agreement usually being reached that the adjusting team will be the intermediary.

Less common are suggestions from an insured or claimant that there should be joint retention of consultants or experts.  While similar advantages may seem apparent, interests can often be different.  Each request needs to be examined carefully so that all involved can be certain that there are no ulterior motives, that the joint consultants are qualified and independent and that each party has equal access to the consultant. The retained expert must understand that there are two equal clients to be served objectively.

The joint retention can work well where repairs are necessary, undisputed in general nature and will be carried out.  If an insured has engineers or construction consultants well qualified and mutually acceptable, then the process of repairs can be accomplished quickly.  At times however requests are made for joint retention of experts where there is a wide disparity of views of scope and causation, often with coverage issues and the potential for future litigation:  in these circumstances joint retention makes much less sense, though the situation may lend itself to the potential for joint retention of additional consultants after initial investigation and reports are complete so that a peer review of the positions of the consultants retained by each party can be completed.  The results of such review would not necessarily be binding, but might assist in leading to dispute resolution.

A further drawback of joint retention of consultants is potential continuing liability of an insurer in the event of later allegation of error or malpractice on the part of the expert hired, in part, by the insurer and relied upon by the insured.

Where there is suggestion of faulty design or construction, perhaps years after a claim is closed and the consultant retained jointly was involved in aspects of the design or repair, it is likely that the insurer will be brought into the dispute.

Quick and economical resolution of issues in dispute can be attained by the joint retention of a consultant or expert to act as an informal mediator to deal with problem areas and to avoid the more lengthy and formal application of the Appraisal provision attached to first party policies.  If successful, this will bring a claim to conclusion, saving time and expense for both parties.

A key to any attempt to use consultants or experts working jointly with the parties is the detail of the agreement setting out the nature of the work to be carried out, the obligations of the parties the nature of access to the expert and the extent to which the work product is binding on the parties.  Preliminary discussions as to the agreement will often show whether there is any possibility that the attempt will be successful.
� Some examples of ethical rules that govern mediators in Florida are attached as an appendix.


� This paper is of a general nature; the particulars of a given case may warrant a different approach.  For example, although pre-mediation summaries are usually confidential, some judges require parties to provide their summaries to their adversaries.  Some lawyers send copies of their summaries to their adversaries for strategic reasons, even if they are not obliged to do so.  The tone and content of a summary that the other side will see will be much different than one prepared for the mediator’s eyes only.
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