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ALLAN CAMPO, the Principal of American Jury Centers™ and AJC Consulting, is one of the nation’s leading consultants to parties involved in litigation.  Mr. Campo has been providing these services for lawyers and their clients since 1983.  He was President and Principal at the jury research firm American Litigation Analysts (ALA) until early 1998 when ALA became part of DecisionQuest, then the nations largest trial consulting firm. At that time Mr. Campo assumed the title of Senior Vice President and became responsible for major DecisionQuest projects nationwide. He held that position until establishing AJC Consulting in 2006. He is widely known for his work in the analysis of jury trial dynamics and the development of trial strategy. His focus upon the needs of jurors, his extensive background in psychology and interpersonal communication, and his ability to make the best advocates even better have made him a sought-after resource to the attorneys, clients, and witnesses who are preparing themselves for the rigors of a major lawsuit.

Mr. Campo has served as a member of the Board of Directors of the American Society of Trial Consultants and was President of the Society from 1994 to 1995.  He enjoys teaching and is a frequent speaker at conferences focused upon legal and/or insurance matters. Mr. Campo holds an M.S. degree in Applied Psychology from the University of Louisiana and is a member of the honor society Phi Kappa Phi. He presently resides with his wife, Donna, in Sandestin, Florida.
This article posits a hypothetical trucking accident and a jury trial involving a trucking company defendant represented by the attorney reader. The discussion concerns a jury selection approach that focuses upon the risk of an “angry jury” and how to reduce that risk. The writer, a trial consultant, begins by examining the psychological mechanism of identification and its converse, what the author calls “dis-identification”.  The likelihood of  a juror “identifying with the plaintiff” or “dis-identifying with the defendant” is linked to the potential for that juror to become angry at the defendant. The author then suggests a systematic way of estimating and ranking the “anger potential” of jurors in a trucking case.
The Situation
The trucking accident lawsuit which involves catastrophic injuries is one of the most challenging of all civil litigation scenarios. The backdrop of many of these cases is a familiar accident scenario that is extremely accessible to the imaginations of the jurors. Juries are usually composed of automobile drivers, many of whom will actually recall some kind of near-miss situation with a truck. Jurors will have seen countless newspaper photographs or television images of truck-car accident scenarios over the course of their lives. A large number of the jurors will have heard or read the common urban myths about truck drivers “hopped-up” on drugs, exhausted from driving too long and too far.
Many catastrophic truck accidents involve rear-end collisions in sudden traffic slowdowns or left turn situations. Let’s think about doing jury selection in such a case. Imagine that your client is a mid-sized trucking company sued along with its driver for negligence and wrongful death. Your driver came upon and struck a car at dusk with neither lights nor turn signals on in a left turn scenario on a two-lane highway. There is no dispute that the lights were not on and- while there was still some natural light- it was at least dark enough that everyone else driving at the scene had their lights turned on. There is some evidence of panic braking by your driver but no change in his direction of travel before impact (which occurred at 40 mph in a 50 mph zone). Your driver is unharmed, has a good record as an operator, and no prior serious accidents. Of the adults going home from work in the car that evening, the two in the back seat are now deceased, the two in the front are now paraplegic (the driver) and brain-injured (the front seat passenger) respectively. 

You believe the majority of the fault- if not all of it- should lie with the automobile driver. You intend to defend on that basis. Further, you believe the damages figures on all four cases are very inflated and that a jury could be persuaded to reduce them considerably. In your home state you can win this trial entirely as to the driver if a jury decides to assign more than half the fault to him. You would remain in a more typical fault apportionment scenario as to the other victims. You’ve hired a trial consultant to help in the preparation of the case for trial. There won’t be a settlement. The plaintiffs’ demands are high, but, your client wants to try the case as the client thinks the company should have no liability at all. You believe there probably will be some liability assessed against the client and have told them so, however, you see the case as defensible on apportionment and on damages and so are somewhat optimistic.
You will have done some case specific jury research prior to the trial of this case.  The jury study found some amount of receptiveness on the part of at least some jurors to your basic theory of the case. Other jurors in your research panels, though, were considerably less friendly. You know that small scale jury studies such as mock trials cannot predict juror predilections with any statistical accuracy, but you and the consultant- on the strength of your shared experience- have used the research to develop your thinking about the case and you think you have a story that you can tell to a reasonably unbiased jury.  But, you first have to get such a jury into the jury box. Let’s focus on the jury selection and talk about two subjects and some dynamics behind them: sympathy and anger.
Sympathy versus Anger

For the purposes of this discussion, we will refer to the entire range of compassionate responses from jurors as “sympathy”. Much of this discussion will actually be talking about a human response more accurately termed “empathy”. We will call everything “sympathy” because the term is commonly used by laypeople to describe both empathic and non-empathic compassion. The term “anger” will similarly be used to describe a wide range of negative juror reactions.
Most trial consultants will say that sympathy makes jurors sympathetic, period. Sympathetic jurors are like any other sympathetic group of people; they share a wish to help someone who is hurt. However, they do not know where to go from there. Generally speaking, juror sympathy will aid a plaintiff lawyer with the “iffy” parts of her case. The jurors will more likely construe ambiguous evidence in a direction that matches the flow of their sympathy; a process that is less the distortion perception of the compassionate than it is the “giving (of) the benefit of the doubt.” This influence is more likely felt within the liability portion of a trial. Most consultants will tell you that reason can still rule the decisions made by even a sympathetic jury. Most jurors know and accept (having learned it from television) that they are supposed to control their sympathy, that they should not “be influenced” by it. It will influence them nevertheless, but they will probably discuss these feelings and most will try to control them. 
Anger, on the other hand, is far harder to manage. Angry jurors act like angry people in other settings. They process information through the filter of their rage and, in doing so, distort the information. Some are more conscious of it than others, some control it better than others, and some disguise it. Once angered by one of the parties to a lawsuit, jurors are suspicious of the attorneys and witnesses who are associated with that party. This suspicion leads to conclusions about liability which are unfavorable. More troublingly, it can lead to suspension of the restraint jurors might impose upon other less violent passions. Angry jurors can unite with one another and develop a kind of mob mentality. Taken to a logical end, the presence of angry jurors can mean high damages awards that have been calculated in a punitive spirit, whether or not there is a punitive damages claim in the case.
Anger is usually more dangerous to a defendant than is sympathy. Trial consultants often find their defense-attorney clients focusing their anxieties upon jurors who might be sympathetic to the plaintiff rather than upon jurors who might be antagonistic to the defendant. That is precisely backwards, unfortunately. In part this is because sympathy is an easier concept to get your arms around. The voir dire questions are more readily imagined. It seems easier to ferret out sympathy during the questioning of jurors; and perhaps jurors are less likely to conceal their sympathetic side. Trial counsel hope to “select out” sympathetic jurors and control juror anger by the use of advocacy skill. Certainly this is at least partly possible. However, more can be done. Anger, the more base of the two emotions, is less openly discussed by most people and thus less easily addressed. The subject is harder to ask about and- when actually asked about- harder to answer. What, then, might a consultant assisting with jury selection have in mind when searching out potential jurors who could reach anger-clouded judgments?
Broadly speaking, there are two kinds of angry jurors to think about. The first type is the juror who walks into the courtroom already angry. The second is the juror who might too-easily develop an antagonism to the defendant in the course of the trial.
Jurors who arrive angry are not categorizable by age, gender, class or ethnicity. Bitterness is a kind of bias that comes in every size and shape. Some members of the venire simply show up with a generalized anger about having to serve. They might be angry because of the inconvenience, the lost income, or the imposition on their time. It is important to try to understand how strong this reaction is and decide whether or not it is situational. The hostile looks and cold expressions could instead be evidence of a negative view of the “system” or of problems dealing with authority. But, whether based in cynicism or in immaturity or both, generalized bitterness of this second type usually militates against the defendant and makes itself part of the momentum towards a plaintiff’s verdict. In any event, it provokes the intrusion of “passion and prejudice” and should be pointed out to the trial judge as such. Thankfully, such jurors will often seek dismissal for hardship. If they do not initiate it themselves, they may be surprisingly easy to prompt to speak about their feelings so that a cause challenge can be raised. 
Occasionally, these angry jurors will try to go “underground”, attempting to secret away their negative feelings and hoping to make some counter-expression to their sense of powerlessness. They mean to do this by exercising their temporary authority over a defendant company. While such “stealth” jurors sometimes turn out to be anti-tort and anti-plaintiff, most of the time they are not. Their fifteen minutes of fame is more than likely gained at the defendant’s expense. This is one of the several very good reasons to try to get every potential juror to answer some kind of question about him or herself. Quiet venire members are sometimes upset and conflicted people. Still waters sometimes do run deep.
Another variety of “walking-in angry” juror is a person who has had a bad experience of some sort with the defendant company or who knows someone who had such an experience. In the instance of our theoretical trucking case, this juror category means people who have had bad experiences with trucks or trucking companies. Any such jurors must be encouraged to reveal the details. Much of the time they are willing to do so directly, but this may create a contaminating effect with the venire because of the verbalizing of a hostile viewpoint of a company and the delivering of public “testimony” by a venire member. Open-court voir dire about this topic area should be general in nature, with specifics limited to individual voir dire follow-up so as to prevent any negative outbursts.
The second broad category is that of people who are indirectly pre-disposed to regard defendants negatively. These venire members do not necessarily arrive at the courthouse filled with a specific antagonism for a defendant trucking company.  However, their general world view is such that it is likely they will acquire a negative view (as to the defendant company) during the trial. 
One factor that inclines jurors more negatively is that they simply do not identify with the defendant. This “dis-identification” might simply be called the perception of “different-ness”. It is the opposite of the feeling of familiarity that comes when we encounter someone like ourselves. When a person is able to imagine himself “walking in the shoes” of another, psychologists say that he is identifying with that other person; that he is seeing himself in the other person’s experience; that he is having an empathic response. The more different we are from others, the harder it is to identify, to understand their viewpoint. But, we can go farther, we can move from merely not understanding a person to a more negative view. We can dis-identify. When thought of this way, dis-identification seems to be less a feeling of “I can’t relate to her”, and more toward “I don’t like her.” If we dis-identify strongly enough from others we will not trust them. We may reject what they say automatically and not realize we have done so. 
When it comes to the forming of a negative judgment strong enough to evoke anger in a person, dis-identification is facilitative of such formation. Treated in its simplest form, it is easiest to dislike someone who is or seems to be very different from ourselves. The juror who is (or thinks of himself/herself as) highly different from the people who personify the defendant company may be the one most likely to dislike the company.   Planning for jury selection should involve systematically contemplating what the similarities and differences actually might be. This estimating of similarities and differences should extend itself to thinking about who the attorneys are, as attorneys are often the courtroom personification of the defendant.
The mirror opposite of a juror who dis-identifies with the defendant is the juror who positively identifies with the plaintiff. In our exemplar case, a highly “plaintiff-identified” juror would be someone who was very much like the driver or the passengers, a  “nine-to-five” person, a car-pooler who drives busy two-lane roads. The higher the number of parallels in life experience, the more likely the juror may be to adopt the view of the plaintiff. That makes it easier to be anti-defendant, to be willing to construe any fact ambiguities against the defendant and, ultimately, to need to be different from the defendant.
Sometimes highly plaintiff-identified and highly defendant dis-identified qualities exist in the same person. This person would be one who saw himself in the victim’s shoes, who regards himself as similar to the victim. The gap is widened if such an individual also finds it very difficult to see a defendant company’s view of things, or to understand the challenges faced by a professional truck driver managing a tractor trailer rig in suburban two lane traffic.
It is important to move beyond the gross categories of gender, age, and race when contemplating what might make jurors feel similar to- or different from- the defendant. While gender, age, or race have sometimes proved to be statistically related to general pro-plaintiff or pro-defendant juror predispositions, they are highly unreliable on a case-to-case basis. Besides being improper from a legal perspective, a jury selection theory powered by such categorizations is rarely of any practical help. Similarities and differences of experience is what matters. It is not the shape or color of the person that predicts how they might lean, it is the shape and color of that person’s life.
The dimension of a juror’s life experience usually cannot be estimated through the asking of “yes/no” questions. It is best estimated through the use of open ended questions in voir dire. “Will you tell me more about that?” might be the single most useful question in any attorney’s voir dire repertoire. A question of this sort invites venire members to think aloud, to contemplate and then speak about aspects of their lives. Thinking about the context in which people live and work may help in reaching a decision about what constitutes a life experience parallel. For example, a potential juror who is a night manager in a fast food restaurant may find commonality with a trucking company executive when the issues of delegation of authority are the context . Likewise, people who do solitary work, who must self-supervise, may connect with a professional trucker. Age, gender, race, income, and education may all be different, but some of the demands of the job are the same. Trusting subordinates is one of those similarities. Being your own boss is another. Where there are such similarities there lies the potential for a juror from an otherwise much different world to nevertheless identify with a defendant.
The recent FDCC/DecisionQuest Punitive Damages Study confirmed earlier research  when it found that jurors were more likely to punish corporate defendants about whom they made negative attributions. The attribution of negative character qualities to a company also seems to produce dis-identification with that company’s people. This is because people are compelled to regard themselves as different from someone they think of as “bad”. The process also works readily in reverse- when dis-identified jurors find it easy to make negative attributions to a company employing people who the jurors find different from themselves.

The FDCC research also discussed the impact upon jury awards of an injury “to a person like me”- that is, to a plaintiff with whom jurors could identify. It was found that jurors were more likely to punish a defendant corporation when they could see themselves in the plaintiff’s position. Translated into the terms from this discussion, they were more likely to be angry with a defendant when they could identify with the plaintiff.

The study discussed above also found that jurors’ perception of the egregiousness of the defendant’s bad act was a third powerful factor in increasing punitiveness. The hypothetical trucking accident we have been discussing could be either high or low on an “egregiousness scale” depending upon how jurors decide liability and comparative fault. The dynamic of egregiousness is certainly one which should be considered in the estimation of the “anger potential” of a trial. We do not know if egregiousness trumps identification and dis-identification. We do know that when the factors occur together, juror anger is a likely to be encountered.
Systematic Consideration of Juror Anger Potential

Think about jurors in terms of the scale on the accompanying chart. The chart arrays jurors by the potential for an anger-based verdict against the defendant. After voir dire of the first row of venire members,  you have marked an “X” in the box that best describes potential jurors number 1 through 8. You have five categories to pick from: Identifies with Defendant (the best for you), Dis-Identifies w Plaintiff (next best for you), Neutral, Identifies w Plaintiff (easiest to sympathy for P, good for plaintiff), and Dis-Identifies w Defendant (Easiest to anger at D, the best for plaintiff). For illustrative purposes, there are “X” marks in certain of the slots.
Note how Juror number 5 seems to fit both of the categories that predict a pro-plaintiff bent. If the juror’s connection to the plaintiff or disconnection from the defendant is strong enough then this juror may disqualify himself or herself for cause. If not, this might very well be your highest priority defendant’s peremptory strike. Jurors number 5 and 7 might be the next strikes if reducing the potential of an anger-driven verdict was your principal consideration. Juror number 6 is the best juror for you, being more likely to understand your client’s view of the accident. Juror number 3 will probably dis-identify with the plaintiff which, at the very least, gives plaintiff’s counsel some work to do. Juror number 4 fits none of these categories in any obvious way.

An identification chart may seem to oversimplify the jury selection process- and indeed it does. However, it is often useful to keep very simple tools at the forefront in the heat and intensity of jury selection. A chart of this type is something that supplements good note-taking and thoughtful questioning of potential jurors. It cannot substitute for thoroughness in engaging jurors personally when local procedures allow. Certainly there are many considerations involved in jury selection besides the ones discussed here, but thinking in terms of how potential jurors might identify or dis-identify with the parties can help to organize priorities and serve as a cue for follow-up questions.
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