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I.
INTRODUCTION
Rather than discourage the plaintiffs’ bar from filing lawsuits, the bankruptcies of Johns-Manville, Celotex, W.R. Grace, and other former target defendants in asbestos litigation have given rise to a new class of target defendants – the owners of the job sites at which asbestos-containing products were allegedly located.  In many instances, the property owner also happens to be (or to have been) the employer of the claimant and therefore is immune from tort liability under the applicable state workers’ compensation laws.  But more commonly, the claimant was not an employee of the property owner but rather was employed by an independent contractor hired by the owner to perform work at the property.  In that case, a property owner may assume that the protection against tort liability afforded to employers by the applicable workers’ compensation laws is not available to it.  Before reaching that conclusion, however, a property owner should determine whether it qualifies as an “up-the-ladder” or “statutory” employer of the claimant.  If it does, then the owner may enjoy the same immunity from tort liability as the claimant’s direct employer.

This article discusses the general nature of the so-called “up-the-ladder” defense for property owners, profiles two illustrative cases filed in Kentucky, and also provides the results of a national survey to determine which states recognize statutory employers.  Although the profiled cases involve asbestos personal injury claims, the “up-the-ladder” defense is not so limited in its application.  In jurisdictions in which the defense is available, it may apply to any tort claim asserted against a property owner by the employee of an independent contractor.
II.
DISCUSSION
A.
Extended Liability Begets Extended Tort Immunity.
It is somewhat ironic that immunity from tort liability for “up-the-ladder” or “statutory” employers exists as the result of the desire of state legislatures to extend liability for workers’ compensation benefits beyond an injured worker’s immediate employer.  As one authority has observed:

Workers’ compensation statutes commonly provide that 
if one contracts out part of one’s trade or business operations, 
the principal employer is liable to pay all compensation as if 
the work were done without the intervention of the contractor 
or subcontractor, unless the contractor or subcontractor has workers’ compensation insurance. * * *  The purpose of such provisions is to prevent an employer from evading compensation responsibility by imposing an insolvent or irresponsible contractor between itself and the workers.
1 Modern Workers Compensation § 105:18.
This is true, for example, in Kentucky, where in 1972 the state legislature amended its workers’ compensation statutes to extend liability for benefits to business owners who hire subcontractors to perform certain kinds of work.  According to the Kentucky Supreme Court, “The purpose of the provision of KRS 342.610 that a contractor is liable for compensation benefits to an employee of a subcontractor who does not secure compensation benefits is to prevent subcontracting to irresponsible people.”  Firemen’s Fund Ins. Co. v. Sherman & Fletcher, 705 S.W.2d 459, 461 (Ky. 1986) TC "Firemen’s Fund Ins. Co. v. Sherman & Fletcher, 705 S.W.2d 459, 461 (Ky. 1986)" \f C \l "3" .

In many jurisdictions, the extension of liability for workers’ compensation benefits is accompanied by the reciprocal extension of immunity from tort liability.  If business owners who subcontract out certain types of work are going to be potentially liable to the employees of subcontractors for workers’ compensation benefits, then it is only fair that the flip-side of the coin is that the business owners’ liability for those benefits is their exclusive liability.  
But as discussed below, not all types of subcontracted work qualify.  Although the specific requirements vary from state to state, statutes that provide for workers’ compensation liability and corresponding tort immunity for statutory employers commonly require that the work contracted out be closely related to the owner’s primary trade or business.  Not surprisingly, there are many gray areas and the courts have reached conflicting conclusions regarding the types of work that qualify under the various statutory schemes.  Further, even states that recognize statutory employers for purposes of workers’ compensation liability do not always extend tort immunity to those employers.
B.
When Is Work Sufficiently A “Part Of” The Trade Or Business Of The Owner to Create Statutory Employer Status?
As noted above, the underlying purpose of imposing workers’ compensation liability upon “up-the-ladder” employers is to prevent owners from avoiding such liability by subcontracting out work to insolvent or irresponsible parties.  Therefore, it is not surprising that many state statutes that recognize “up-the-ladder” employers  require that the work subcontracted out by the owner be work that would ordinarily be performed by the owner’s direct employees, i.e., work that is very closely related to the primary business of the owner.   
The particular language used in the state statutes varies.  For example, in Arizona the work must be “a part or process in the trade or business of the employer,” which is further defined as “a particular work activity that in the context of an ongoing and integral business process is regular, ordinary or routine in the operation of the business or is routinely done through the business’ own employees.”  Ariz. Rev. Stat. § 23-902.  The relevant Louisiana statute speaks in terms of work “which is part of [the principal’s] trade, business, or occupation,” and goes on to more specifically define that work as that which “is an integral part of or essential to the ability of the principal to generate that individual principal’s goods, products, or services.”  La. Rev. Stat. Ann. § 23:1032.A(2).  Although the Massachusetts statute initially speaks only in terms of a contract “to do such person’s [the principal’s] work,” it goes on to exclude from the statute “any contract of an independent or subcontractor which is merely ancillary and incidental to, and is no part of or process in, the trade or business carried on by the insured….”  Mass. Gen. Laws ch. 152 § 18.

Other jurisdictions are less specific in describing the type of work that will confer “up-the-ladder” employer status.  For example, the Colorado statute defines a statutory employer as “[a]ny person, company, or corporation operating or engaged in conducting any business by leasing or contracting out any part or all of the work thereof….”  Colo. Rev. Stat. § 8-41-401.  In Maryland, work “which is a part of [the principal’s] trade, business or occupation” qualifies.  Md. Ann. Code art. 101, § 62.  Michigan’s statute is even less demanding:  contracts for “the whole or any part of any work undertaken by the principal” qualify.  Mich. Comp. Laws § 418.171.
Perhaps somewhere in the middle is Kentucky, where the contracting of work that is “of a kind which is a regular or recurrent part of the work of the trade, business, occupation, or profession of” the owner creates “up-the-ladder” employer status and its attendant workers’ compensation liability.  KRS 342.610(2)(b) TC "KRS 342.610(2)(b)" \f C \l "3" .  Similarly, in Connecticut, work that “is a part or process in the trade or business of such principal employer, and is performed in, on or about premises under his control…” qualifies.  Conn. Gen. Stat. §31-291. 
C.
A Tale of Two Lawsuits:  In Search Of Supreme Guidance In Kentucky.

In jurisdictions in which the legislatures have provided explicit statutory guidance, the determination of whether work subcontracted out by a property owner renders the owner a statutory employer of the employees of subcontractors is relatively easy.  The same is true in those jurisdictions in which the legislatures impose virtually no limitations on the scope of the work.  But the conclusion is not quite so clear in jurisdictions like Kentucky, where the legislature requires the work to be “of a kind that is a regular or recurrent part of the work of” the business of the owner, but does not offer any specific guidance regarding what that language means.  
With no Kentucky Supreme Court decision involving asbestos personal injury to guide them, it should come as no surprise that the trial courts as well as various panels of Kentucky’s intermediate appellate court have reached inconsistent results in cases involving asbestos claims against property owners.  But help is on the way.  On March 15, 2006, the Kentucky Supreme Court heard oral arguments in two separate appeals involving the “up-the-ladder” issue.  (Although no decision has been released in either case as of the deadline for this article, they are expected at any time.)  Both appeals involve asbestos personal injury claims, and together they illustrate the opportunity for property owners to seek tort immunity, even where the work at issue merely contributes to the primary business objective of the owners.
For businesses operating in Kentucky, the stakes in this pair of cases are high.  If the Kentucky Supreme Court adopts a narrow interpretation of the statutory language, then businesses that subcontract out significant amounts of work will have to consider their potential liability in tort for any injuries to the employees of subcontractors.  In an age in which outsourcing work has become increasingly prevalent, that potential exposure in terms of dollars could be extraordinary.  Perhaps reflecting the significance of these cases, briefs amicus curiae were filed in both appeals (by the Kentucky Chamber of Commerce, Associated Industries of Kentucky, Greater Louisville, Inc. and Coalition for Litigation Justice, Inc. in Rehm, and by the Pacific Legal Foundation in Cain).  Also, the Cain case is the subject of a Note published in the law journal of the Louis D. Brandeis School of Law at the University of Louisville.  See Thomas B. Lowder, Worker’s Compensation in Exchange for Civil Immunity:  Is This Historical Compromise Being Undermined by the Kentucky Court’s Interpretation of a “Contractor”?, 44 Brandeis L.J. 529 (2006).

1.
Rehm v. Navistar International Corp., et al.
The author represents General Electric Company, one of sixteen premises owner defendants in the Rehm case.  Because the particular facts relating to Rehm’s alleged asbestos exposure differ from one defendant to the next, this article focuses on the claim against GE and the arguments both for and against the extension of tort immunity to GE under the circumstances of the case.
In Rehm, the trial courtCR 76.12(4)(c)(i) TC "CR 76.12(4)(c)(i)" \f C \l "2" In In granted, and the Kentucky Court of Appeals affirmed, summary judgment for GE on the grounds that GE was a “contractor,” or statutory employer, under Kentucky’s workers’ compensation law.  As such, GE is deemed immune from tort liability on the claims asserted by Rehm.
Rehm worked as a millwright while employed by an independent contractor, Rapid Installation, from 1975 to 1982.  He claims to have contracted mesothelioma as the result of his occupational exposure to asbestos.  In his deposition, Rehm identified over twenty-five job sites in Kentucky where he was allegedly exposed to asbestos while working for Rapid, including GE’s expansive appliance manufacturing plant in Louisville known as “Appliance Park.”    

In support of its motion for summary judgment, GE presented undisputed evidence that it has been required to demolish and to rebuild its conveyor systems at Appliance Park on numerous occasions over the years and that it has contracted with specialists like Rapid to perform that work.  Further, GE established that it would be impossible for it to manufacture appliances without fully functional conveyor systems such as those Rapid installed, removed, and replaced.  Therefore, GE argued, the work Rapid performed was of a kind that was a major part of GE’s primary business activities and objectives at Appliance Park.

GE also presented evidence that it paid Rapid over $30 million for nearly 4,000 separate jobs from 1970 to 1985, and that all of those jobs were integral and repeated parts of GE’s manufacturing business.  As the trial court correctly noted, GE contracted with Rapid at the rate of over 250 jobs per year, so the volume of work Rapid performed at GE “demonstrates that the type of work Rapid performed was a regular and recurrent part of GE’s business.”  The Court of Appeals likewise observed that such frequency and repetition bring the work of Rehm’s employer within the plain and ordinary dictionary meanings of the words “regular” and “recurrent.”  

Rehm himself testified that he was present at Appliance Park on some forty to fifty occasions between 1975 and approximately 1982 to perform work for Rapid as part of some of Rapid’s many contracts with GE.  GE argued that this frequency demonstrates that even the particular work Rehm personally performed as part of Rapid’s larger contracts with GE was a regular and recurrent part of GE’s business. 
Of course, Rehm has urged the courts to adopt a narrow reading of the relevant statutory language.  His primary argument is essentially that GE is an appliance manufacturer and its “business” at Appliance Park is manufacturing appliances, not removing, installing, and reconfiguring conveyor systems.  In fact, GE’s own employees do not perform that type of conveyor system work at the plant.  Therefore, the activities of Rehm and his employer do not satisfy the statutory requirement that the work be a regular or recurrent “part of” GE’s trade or business.  
Even a narrow interpretation of the Kentucky workers’ compensation statute should lead to the conclusion that the work of Rehm and his employer at  Appliance Park qualifies GE as a statutory employer of Rehm.  Although the Kentucky statute does not specify that work must be an integral part of or essential to the ability of GE to manufacture its products (as the statutes of Louisiana and other states would), the evidence demonstrates that the work of Rehm and his employer would satisfy such a test. 

2.
Daniel Cain, et al. v. General Electric Company
The author also represents GE in the separate lawsuits and consolidated appeal involving Daniel Cain, John Cain, and Vincent Becker.  Each man claims to have contracted asbestosis as the result of exposure to asbestos over decades of employment for entities with whom GE contracted to perform work at Appliance Park.    The trial court granted summary judgments to GE as a “contractor” entitled to tort immunity under Kentucky’s workers’ compensation law, but the Kentucky Court of Appeals reversed.  The Kentucky Supreme Court granted GE’s request for discretionary review.
The work that the Cains and Becker performed at Appliance Park was not as directly related to GE’s manufacturing process as the work of Rehm.  Whereas virtually all of Rehm’s work involved the very conveyor systems that GE used in the manufacturing process, the Cains were plumber/pipefitters and Becker was an ironworker.  Generally speaking, the Cains were involved mostly with new construction at the plant, installing various types of pipes and lines and only occasionally helping install equipment.  Becker was likewise involved with new construction, although he also sometimes removed and installed conveyor systems.
Because the majority of the work performed by these union tradesmen was not directly associated with GE’s manufacturing process, GE successfully argued in support of its motions for summary judgment that activities that merely contribute to an employer’s primary business objective are nonetheless a “part of” that employer’s business or trade.  It would be impossible for GE to manufacture appliances without fully functional buildings, plumbing systems, and other equipment, materials, and systems such as those the plaintiffs constructed, installed, removed, and replaced.  Therefore, not only did the work performed by plaintiffs contribute to GE’s primary business objective (manufacturing appliances), it was work that was essential for GE to achieve that objective.  
A number of Kentucky state and federal court decisions support the conclusion that work which is necessary to the employer’s overall operations is a “part of” the employer’s trade or business.  See Granus v. North Am. Philips Lighting Co., 821 F.2d 1253 (6th Cir. 1987) TC "Granus v. North Am. Philips Lighting Co., 821 F.2d 1253 (6th Cir. 1987)" \f C \l "3"  (concluding that the relining of furnaces in a glass factory was a “regular or recurrent” part of Philips’ “trade, business, occupation or profession”); Fireman’s Fund, 705 S.W.2d at 452  TC "Fireman’s Fund Ins. Co. 705 S.W.2d at 452 (1986)" \f C \l "3" (holding that “rough carpentry” was part of building construction work); Daniels v. Louisville Gas & Elec. Co., 933 S.W.2d 821, 824 (Ky. App. 1996) (holding that emissions testing required by EPA was part of coal-fired plant’s regular business); Matthews v. G & B Trucking, 987 S.W.2d 328, 330 (Ky. App. 1998) TC "Matthews v. G & B Trucking, 987 S.W.2d 328, 330 (Ky. App. 1998)" \f C \l "3"  (holding that transporting coal was part of coal-mining business); Thompson v. The Budd Company, 199 F.3d 799 (6th Cir. 1999) TC "Thompson v. The Budd Company, 199 F.3d 799 (6th Cir. 1999)" \f C \l "3"  (construing Kentucky law and finding that maintenance of a manufacturing plant’s heating and air conditioning system was “part of” employer’s business); McAtee v. Fluor Constructors Int’l, Inc., 188 F.3d 508 (Table), 1999 WL 685928  (6th Cir. 1999) TC "McAtee v. Fluor Constructors Int’l, Inc., 188 F.3d 508 (Table), 1999 WL 685928  (6th Cir. 1999)" \f C \l "3"  (“routine maintenance and repair work that is required to keep a plant functioning constitutes ‘work of a kind which is a regular or recurrent part of the work’ of the plant's business”); Decker v. Ford Motor Co., 125 F.3d 855 (Table), 1997 WL 640114 (6th Cir. 1997) TC "Decker v. Ford Motor Co., 125 F.3d 855 (Table), 1997 WL 640114 (6th Cir. 1997)" \f C \l "3"  (plaintiff injured while removing obsolete tooling from an assembly line at defendant’s plant);  Smothers v. Tractor Supply Co., 104 F. Supp.2d 715, 718 (W.D. Ky. 2000) (“Kentucky case law is clear that activities beyond one’s primary business objective may qualify under KRS 342.610 TC "KRS 342.610" \f C \l "3" ”) TC "Smothers v. Tractor Supply Co., 104 F. Supp.2d 715, 718 (W.D. Ky. 2000)" \f C \l "3" . 
The plaintiffs’ argument in Cain is essentially the same as in Rehm – GE is in the business of manufacturing appliances, not constructing new buildings or installing pipe and plumbing systems.  Therefore, the work of the Cains and Becker cannot reasonably be considered to be a “part of” GE’s trade or business.  According to the plaintiffs, if plumbing, pipefitting, and ironworking are deemed to be a “part of” GE’s business of manufacturing appliances, then virtually any type of work would qualify and the limiting language of the statute will be rendered meaningless.
D.
A Survey Of The States.
Caveat:  The following survey is intended only to provide a starting point for determining the extent to which, and under what circumstances, each jurisdiction recognizes statutory employers and if so, whether they are immune from tort liability under any circumstances.  
	STATE
	STATUTE
	DECISIONS / COMMENTS

	AL
	No
	Alabama does recognize the “special employer” doctrine, which extends workers’ compensation immunity to a principal that exerts control over the details of the work of the injured worker and has an express or implied contract of hire with the worker.

	AK
	Alaska Stat. § 23.30.045
	  

	AZ
	Ariz. Rev. Stat. § 23-902
	When statutory employer concept is used as a device to immunize a remote employer, objective of the Workmen's Compensation Act is not advanced, since the purpose of the Act is to protect the employee rather than the employer. Young v. Environmental Air Products, Inc., 136 Ariz. 158, 665 P.2d 40 (1983).

Statutory test to determine whether an employer is a "statutory employer" who must pay workmen's compensation benefits due remote employees, and against whom workmen's compensation is the exclusive remedy for an injured employee, focuses on narrow issue of whether particular work activity is regular, ordinary or routine in the operation of the remote employer's business.  Id.

Entity designated as a "statutory" or constructive employer pursuant to this section is entitled to benefits of provision of § 23-1022 that workmen's compensation benefits constitute exclusive remedy against employer. Word v. Motorola, Inc., 135 Ariz. 524, 662 P.2d 1031 (Ariz. Ct. App. 1982), reversed on other grounds 135 Ariz. 517, 662 P.2d 1024.

	AR
	Ark. Code Ann. § 11-9-402
	Lewis v. Indus. Heating & Plumbing, 718 S.W.2d 941 (Ark. 1986) – A power company contracted with the defendant for construction work at an electric station.  The defendant, in turn, subcontracted part of the project to a company that did not have workers’ comp. insurance.  The plaintiff, an employee of the subcontractor, was injured in the course of his employment at the site and brought negligence action against the defendant corporation.  The trial court granted the defendants’ motion to dismiss.  On appeal, the plaintiff contended that the contractor was a mere guarantor of workers’ comp. benefits and not a statutory employer of the injured worker.  The court held otherwise – the prime contractor is the statutory employer and enjoys the same immunity from civil suit as the workers’ actual employer.

	CA
	No
	Common law has evolved over the years to provide greater protection for the premises owner against asbestos claims asserted by subcontractor employees, as long as the premises owner is not asserting any control over the work being performed by the subcontractor's employee, and its own employees are not creating/contributing to the asbestos hazard by their own work near the subcontractor's employee.  Premises owners are routinely sued, but the facts must show some conduct by the premises owner (control of the work, or its own employees contributing to the exposure) to get by summary judgment.  

	CO
	Colo. Rev. Stat. § 8-41-401

	Lancaster v. C.F. & I. Steel Corp., 548 P.2d 914 (Colo. 1976) – The court held that a subcontractor’s employee’s common law suit against the owner of the premises on which he was injured while engaged in roof modification work was barred by the exclusiveness provisions of the workers’ comp. act.  C.R.S. § 81-9-2.  The court also noted that the owner would be immune regardless of whether the owner was engaged in “common employment” with the plaintiff’s employer.

	CT
	Conn. Gen. Stat. § 31-291


	Sgueglia v. Milne Constr. Co., 562 A.2d 505 (Conn. 1989) General contractor, as principal employer, was liable to pay workers' compensation benefits for injuries sustained by employee of subcontractor who was not on its own payroll, and employee was barred from any common-law action against principal employer.

	DE
	No
	

	FL
	Fla. Stat. § 440.10(1)(b)
	Broward Co. v. Rodriguez, 686 So.2d 774 (Fla. Dist. Ct. App. 1997) – The contractor, the county, entered into a contractual obligation with third parties (municipalities), and subcontracted a portion of the work to a construction company.  By statute, the county was the statutory employer of the subcontractor’s employees, and thereby entitled to tort immunity.

Miami-Dade Co. v. Acosta, 757 So.2d 539 (Fla. Dist. Ct. App. 2000) – The county owned property that it leased to a third party.  As part of that lease, the county was responsible for cleaning up hazardous substances.  The county contracted with a remediation company to fulfill its contractual responsibilities and the remediation company hired a subcontractor.  An employee of the subcontractor was injured, received workers’ compensation benefits, and then sued the county as property owner.  The court held that the county was immune from suit as a statutory employer.

	GA
	Ga. Code Ann. § 34-9-8

	Power company, as majority owner of power plant and as principal contractor obligated to other owners for plant's maintenance, was statutory employer of maintenance subcontractor's employee, and thus company was entitled to workers' compensation immunity from employee's tort claims for injuries allegedly sustained at plant; power company was responsible for contracting for maintenance work at plant, and it was fulfilling its obligations as principal contractor in hiring employee's independent contractor employer. O.C.G.A. §§ 34-9-8, 34-9-11. Holton v. Georgia Power Co., 491 S.E.2d 207 (Ga. App. 1997).

	HI
	Haw. Rev. Stat. § 386-1

	The legislative purpose of this section, in distinguishing between primary and secondary obligations under the statutory definition of employers, was to protect the special compensation fund feature of the workers' compensation scheme by placing general contractors between defaulting subcontractors and the fund, and not to grant third-party immunity to general contractors. Lawrence v. Yamauchi, 50 Haw. 293, 439 P.2d 669 (Haw. 1968); Fonseca v. Pacific Constr. Co., 54 Haw. 578, 513 P.2d 156 (Haw. 1973); Liberty Mut. Ins. Co. v. United Nat'l Ins. Co., 69 Haw. 37, 731 P.2d 167 (Haw. 1987).

	ID
	Idaho Code § 72-216
	Section 72-102 defines "employer" more broadly than under common law; "employer" not only includes an employee's direct employer, but includes any contractors and subcontractors as well. Should an employee's direct employer fail to carry worker's compensation, these "statutory employers" are also liable for compensation owing to the injured employee. Smith v. O/P Transp., 128 Idaho 697, 918 P.2d 281 (Idaho 1996).


Trial court correctly determined that a general contractor was immune from third-party tort liability pursuant to § 72-223 of the Idaho Worker's Compensation Act as a general contractor, given the definitions of employer under §§ 72-216, 72-102(12)(a), and thus summary judgment under Idaho R. Civ. P. 56(c) was properly granted in the contractor's favor. Robison v. Bateman-Hall, Inc., 139 Idaho 207, 76 P.3d 951 (Idaho 2003).


Trial court properly granted summary judgment to a factory in a wrongful death action against it by a decedent's survivors because the factory qualified as the decedent's statutory employer, pursuant to § 72-102(12)(a) and this section, due to its contractual relationship with the decedent's employer for wastewater hauling services. The factory was immune from third-party tort liability under § 72-223 of the Idaho Worker's Compensation Act. Venters v. Sorrento Del., Inc., 141 Idaho 245, 108 P.3d 392 (2005).

	IL
	820 Ill. Comp. Stat. § 305/1 

	Other Illinois statutory language suggests that a statutory employer is immune from tort liability.

820 ILCS 305/11, titled “Compensation as Full Measure of Employer's Responsibility,” states:  "The compensation herein provided, together with the provisions of this Act, shall be the measure of the responsibility of any employer engaged in any of the enterprises or businesses enumerated in Section 3 of this Act, or of any employer who is not engaged in any such enterprises or businesses, but who has elected to provide and pay compensation for accidental injuries sustained by any employee arising out of and in the course of the employment according to the provisions of this Act, and whose election to continue under this Act, has not been nullified by any action of his employees as provided for in this Act."

	IN
	Ind. Code § 22-3-2-14
	“Up-the-ladder” tort immunity for statutory employers does not appear to be recognized by Indiana common law or statute.  

	IA
	No
	

	KS
	Kan. Stat. Ann. § 44-503a
	Matthews v. United States, 756 F. Supp. 511 (D. Kan. 1991) – The U.S. contended it was the worker’s statutory employer and thus immune from suit.  The plaintiff’s employer had a contract with the U.S. to operate an ammunitions center and plaintiff was injured in an explosion.  The court held that the manufacture of explosives and ammunition was an activity inherent in the U.S. Army’s trade or business.  Accordingly, the U.S. was entitled to immunity and was granted summary judgment.  

In common law action for damages, it is valid defense that plaintiff was statutory employee of defendant and therefore entitled to workmen's compensation as an exclusive remedy. Watson v. Dickey Clay Mfg. Co., 202 K. 366, 450 P.2d 10 (Kan. 1969).

	KY
	KRS 342.610


	In conjunction with KRS 342.700 (exclusivity provision).

	LA
	La. Rev. Stat. Ann. § 23:1032.A(2)
	Johnson v. Tenn. Gas Pipeline Co., 99 F. Supp. 2d 755 (E.D. La. 2000) – The plaintiff, an employee of an offshore catering company, contended that such food arrangements were not part of the business of the pipeline company, and that her tort action against the pipeline company should, therefore, not have been barred.  The court disagreed.  Offshore food preparation was essential to the operation of the company’s business.  The pipeline company was the statutory employer of the plaintiff and could not, therefore, be sued in tort.

Salmon v. Exxon Corp., 824 F. Supp. 2d 81 (M.D. La. 1993) – The court, applying La. law, held plaintiff’s activities of testing a piping system for leaks were part of the business of the defendant.  Accordingly, the action was barred by the exclusive remedy provisions of the La. workers’ comp. act. 

NOTE:  Louisiana law relating to long latency period illnesses and co-employee immunity interfere with application of these decisions in asbestos context.

	ME
	No
	

	MD
	Md. Code Ann., Workers’ Compensation § 9-508(a).

	Wyatt v. Potomac Elec. Power Co., 498 A.2d 278 (Md. 1985) – An employee of an electrical subcontractor who was engaged in revamping and retrofitting of the electrical control instrument system at a Pepco generating plant was held to be the statutory employee of Pepco.  The court noted that the plant renovations were essential to the operation of the plant in order to provide power to the public.  The retrofitting was required for compliance with state and federal antipollution laws. 

But cf. Lathroum v. Potomac Elec. Power Co., Inc., 524 A.2d 1228 (Md. 1987) (rejecting a similar argument)

	MA
	Mass. Gen. Laws ch. 152 § 18
	In Massachusetts, the defense is known as the “common employment” doctrine.

Scope of common employer doctrine, precluding recovery in tort action for injuries sustained by employee of independent contractor, is limited by express language of this section, from which doctrine grew, providing that this section would not apply to any contract of an independent or subcontractor which is merely ancillary and incidental to, and is no part of or process in, trade or business carried on by insured. Poirier v. Town of Plymouth, 372 N.E.2d 212 (Mass. 1978).
Maintenance and repair work which is required only occasionally and involves extensive alteration or servicing of specialized equipment beyond competence of insured employer's regular staff may be found to be "merely ancillary and incidental" to business of insured employer, and thus outside scope of common employer doctrine for workmen's compensation purposes; that is, work in question must be of a nonroutine nature and expertise must be required to perform it. Id.

	MI
	Mich. Comp. Laws § 418.171

	It appears that the subcontractor would have to be uninsured for exclusivity to apply in Michigan.

For purpose of invoking exclusive remedy provision of § 418.31 against deceased worker's widow in wrongful death action principal who was liable to pay workers' compensation benefits due to fact that worker's employer, which had been hired by principal to perform certain heating and cooling work in principal's building, did not carry workers' compensation insurance at time of accident was an "employer" immune from liability in tort. Dagenhardt v. Special Mach. & Engineering, Inc., 345 N.W.2d 164 (Mich. 1984), rehearing denied 362 N.W.2d 217.

	MN 
	Minn. Stat. § 176.042
	

	MS
	Miss. Code Ann. § 71-3-7
	Thornton v. W.E. Blain & Sons, Inc., 878 So.2d 1082 (Miss. Ct. App. 2004) – The clear rule in Mississippi is that where a subcontractor provides workers’ comp. coverage to its employees pursuant to a contract with the prime contractor, the prime contractor qualifies as the statutory employer of the subcontractor’s employees and is immune from tort liability for injuries arising out of and in the course of the employment.

	MO
	Mo. Rev. Stat. 287.040.1 

	Mooney v. Missouri Athletic Club, 859 S.W.2d 772 (Mo. Ct. App. 1993) – A security guard who worked for a security company was injured when she fell into a manhole on the premises of defendant who had contracted with the employer.  She filed this civil action against the defendant, contending she was injured through its negligence.  The court of appeals affirmed a finding that defendant was her statutory employer.  Providing a measure of security for its customers and staff was within the usual course and scope of defendant’s business.

Brown v. Gamble Constr. Co., 537 S.W.2d 685 (Mo. Ct. App. 1976) – The court held that a negligence action by a subcontractor’s employee could not be maintained against the general contractor because it was the employee’s statutory employer under Missouri’s workers’ comp. act § 287.040(4).

See also Sexton v. Jenkins & Associates, Inc., 41 S.W.3d 1 (Mo. App. 2000). 

	MT
	Mont. Code Ann. 39-71-405
	Webb v. Montana Masonry Const. Co., 761 P.2d 343 (Mont. 1988).  This case severely undermines the exclusivity argument, relying on Montana Constitution Art. II, Section 16.

	NE
	Neb. Rev. Stat. § 48-116
	The annotations to this statute do not address the exclusivity argument.

	NV
	Nev. Rev. Stat. 616A.210; 616B.603
	Harris v. Rio Hotel & Casino, 117 Nev. 482, 25 P.3d 206 (Nev. 2001) -- The court held that a property owner which constructed improvements to its real property through a general contractor enjoyed the same immunity under the Nevada Industrial Insurance Act (NIIA) as the general contractor. Thus, the court afforded the property owner immunity from suit as a matter of law for industrial injuries sustained during performance of the construction contract. In so ruling, the court stated, “The Nevada Industrial Insurance Act provides exclusive remedies for Nevada workers injured by accidents arising out of and in the course of employment. The Act generally immunizes employers, who must procure workers’ compensation coverage for their employees, from common law liability for workplace injuries.”

	NH 
	N.H. Rev. Stat. Ann. § 281-A:18
	

	NJ
	N.J. Stat. Ann. § 34:15-3
	Under this section, the employer of an independent contractor is liable for injury to an employee of the independent contractor only where such employer furnishes the ways, works, machinery or plant in aid of part execution of his work, and is not liable where the entire work is let to the independent contractor, who furnishes the ways, works, machinery or plant, and over whose negligent conduct in not remedying defects the employer has no control. Kennedy v. David Kaufman & Sons Co., 91 A. 99 (N. J. 1914), affirmed 86 N.J.L. 685, 92 A. 1086.

	NM
	N.M. Stat. Ann. §§ 52-1-22, 51-1-23

	When general contractor is determined to be "statutory employer," that is, when subcontractor is determined not to be independent contractor, immunity from tort suit is extended to general contractor if workers' compensation coverage is provided by either the general contractor or the subcontractor. NMSA 1978, § 52-1-22. Chavez v. Sundt Corp., 122 N.M. 78, 920 P.2d 1032 (N.M. 1996).

In defining term "independent contractor," for purposes of section of Workers' Compensation Act providing for liability of statutory employer for payment of benefits to employees of contractor other than independent contractor, Supreme Court would adopt approach taken in Restatement (Second) of Agency under which, in distinguishing "servant" from "independent contractor," "servant" is defined as person employed to perform services in affairs of another and who with respect to physical conduct in performance of services is subject to the other's control or right to control; while such approach emphasizes right to control, it recognizes significance of variety of factors in evaluating right to control. NMSA 1978, § 52-1-22; Restatement (Second) of Agency § 220(1). Harger v. Structural Services, Inc., 121 N.M. 657, 916 P.2d 1324 (N.M. 1996).

	NY
	N.Y. Workers’ Comp. Law § 56  

	A contractor, or its carrier, to be liable for compensation awards to the employees of an uninsured subcontractor, must itself be under contract to do the work. An owner of the property being constructed who is building houses for itself, cannot be deemed to be under contract with itself to do the work, and therefore is not a "contractor" the subject of whose contract is involved with or includes hazardous employment. This was stressed in Dewhurst v. Simon, 295 N.Y. 352, 67 N.E.2d 578 (N.Y. 1946), where the court found that: "the language of § 56 WCL, broad as it is in making a general contractor liable for injuries sustained by employees of its non insured subcontractors, cannot be so comprehensively construed as to include an owner engaged in contracting with others for the erection of buildings on its own land and make it responsible for injuries sustained by employees of an uninsured independent contractor."

	NC
	N.C. Gen. Stat. § 97-19

	Principal contractor's workers' compensation policy covered subcontractor on date subcontractor's employee was injured, for purposes of determining whether employee's exclusive remedy was under North Carolina Workers' Compensation Act; insurance agent testified that policy did in fact cover subcontractor's employee for any workers' compensation benefits to which he was entitled and employee did not offer any evidence to challenge that testimony. Zocco v. U.S. Dept. of Army, 791 F.Supp. 595 (E.D.N.C. 1992).

General contractor, which was deemed statutory employer of injured employee of subsubcontractor, was entitled to benefit of exclusivity provisions of workers' compensation law and, thus, was not subject to tort suit by the injured employee. Robertson, v. Hagood Homes, Inc., 160 N.C.App. 137, 584 S.E.2d 871 (N.C. Ct. App. 2003).

“Statutory employer" exception to general definition of "employee" for workers' compensation purposes may apply as between two independent contractors, one of whom is subcontractor to other, but does not apply as between a principal, i.e., an owner, and an independent contractor. Cook v. Norvell-Mackorell Real Estate Co., 392 S.E.2d 758 (N.C. Ct. App. 1990).

	ND
	N.D. Cent. Code § 65-01-02
	

	OH
	Ohio Rev. Code Ann. § 4123.01

	Day-to-day exercise of control over employees supplied by a contractor and indirect payment of workers' compensation premiums as required by contract are sufficient to establish one as an employer within the meaning of RC 4123.01(B), for purposes of the employer's immunity from suit pursuant to RC 4123.74. Foran v. Fisher Foods, Inc., 17 Ohio St.3d 193, 478 N.E.2d 998 (Ohio 1985).

	OK
	Okla. Stat tit. 85, § 11.  § 12 grants immunity to any person liable under § 11 

	Bradley v. Clark, 804 P.2d 425 (Okla. 1990).  (To determine a statutory employment status between an owner, or hirer, and an independent contractor's employee, the first level of analysis focuses on the scope of the contract work, and if contract work is specialized per se it is not a part of the hirer's trade, business or occupation, but if the contract work is nonspecialized, then inquiry shifts to comparison of hirer's trade, business or occupation or contract work to see if collateral can be considered part of hirer's trade, business or occupation, and then court must determine whether principal hirer was engaged, at time of injury, by any trade, business or occupation of the hired contractor).  

Carlson v. U.S. ex rel U.S. Postal Service, 248 F.Supp.2d 1040 (N.D. Okla. 2003) (Under Oklahoma law, United States Postal Service (USPS) was statutory employer of contract postal unit employees such that United States was immune from tort liability for injuries sustained by unit employee and was liable to employee only under Workers' Compensation Act; work performed by contractor was not specialized, could be considered a part of the USPS's principal trade, and at the time of the employee's injury, USPS was engaged in the trade of he hired contractor).

	OR
	Or. Rev. Stat. § 656.556

	Contractor did not have same workers' compensation statutory immunity as subcontractor with regards to an employee of the subcontractor, based on theory that the contractor could be held secondarily liable for compensation to the worker and thus should have the same immunity from civil action accorded the worker's primary employer. ORS 656.029(1), 656.556. Martelli v. R.A. Chambers and Associates, 99 Or.App. 524, 783 P.2d 31 (Or. Ct. App. 1989), review allowed 310 Or. 70, 792 P.2d 104, decision affirmed and remanded 310 Or. 529, 800 P.2d 766 (Or. 1990).  

	PA
	77 Pa. Cons. Stat. Ann. § 52
	Pennsylvania restricts its definition of “statutory employer” to contractors, in the strictest sense of that term.  Owners are excluded.

	RI
	R.I. Gen. Laws § 28-29-2

	

	SC
	S.C. Code Ann. § 42-1-400
	Wheeler v. Morrison Mach. Co., 438 S.E.2d 264 (S.C. Ct. App. 1993) – The employee of a subcontractor sought damages from the owner of the premises where he was exposed to asbestos.  The Court dismissed the plaintiff’s suit, holding that the owner was the plaintiff’s statutory employer and was protected by the exclusivity provisions of the compensation act.  The job the plaintiff was performing for the owner involved removing and disposing of asbestos from machinery.  This was part of the owner’s regular maintenance program and had in the past been performed by the owner’s own employees.  It was a necessary part of the operation of the owner’s business and the court concluded that the plaintiff was performing work that was part of the owner’s “trade, business, or occupation.”

	SD
	S.D. Codified Laws § 62-3-10
	Where principal contractor was liable to pay compensation under Workmen's Compensation Act "to the same extent as the immediate employer", employee's administratrix could not recover damages from principal contractor for negligent death of employee of the subcontractor whose insurer had paid workmen's compensation. SDC 64.0101 et seq.; SDC 1960 Supp. 37.2201. Metzger v. J. F. Brunken & Son, Inc., 84 S.D. 168, 169 N.W.2d 261 (S.D. 1969).  

	TN
	Tenn. Code Ann. § 50-6-113

	Stratton v. United Inter-Mountain Tel. Co., 695 S.W.2d 947 (Tenn. 1985) -- Plaintiff brought a tort action for injuries sustained while working on a utility pole belonging to defendant.  Plaintiff was employed by a construction company that had a contract with defendant.  The Court found that the defendant was a principal contractor because it had the right to control and the work was the type that would normally be performed by its own employees.  Since the plaintiff’s employer did not have insurance and the defendant was a principal contractor, the defendant was a statutory employer under T.C.A. § 50-6-113, and consequently plaintiff’s tort action was barred.

	TX
	No

	

	UT
	Utah Code Ann. § 34A-2-103
	

	VT
	Vt. Stat. Ann. tit. 21, § 601
	Legislative intent of subdivision (3) of this section was to impose liability only upon the owner or proprietor of a regular trade or business conducted on his premises, or the premises of another, where an uninsured independent contractor is carrying out some phase of the owner's or operator's business. King v. Snide, 144 Vt. 395, 479 A.2d 752 (Vt. 1984).

Defendant, who owned the premises and carried on the business where plaintiff worked and who supervised plaintiff's work and had the power to replace her if her work proved unsatisfactory, was plaintiff's "employer" under 21 V.S.A. § 601(3), even though plaintiff received her pay and benefits from her direct employer, a temporary placing agency, which had contracted with defendant to provide the service; therefore, defendant, as "employer" under the statute, was immune from plaintiff/employee's common-law negligence suit under the Workers' Compensation Act's employer-immunity provision, 21 V.S.A. § 622. Candido v. Polymers, Inc., 166 Vt. 15, 687 A.2d 476 (Vt. 1996).

	VA
	Va. Code Ann. § 65.2-302

	Once a property owner is found to be a statutory employer, it is subject to all the mandates, duties, and rights as to its statutory employee mandated by the Workers' Compensation Act, including the "exclusivity rule," which provides that when an employee is eligible for remedy under the Workers' Compensation Act, he or she may not seek any other remedy against the employer or his fellow employees. Jones v. Com., 267 Va. 218, 591 S.E.2d 72 (Va. 2004).

The general rule is that major repairs, or specialized repairs of the sort which employer is not equipped to handle with his own force are held to be outside his regular business, and therefore, in those cases, the owner is not the "statutory employer" of contractors' employees for purposes of workers' compensation statutes, and an action may be maintained against it as an "other party." Va.Code 1950, §§ 65.1-5, 65.1-29. Farish v. Courion Industries, Inc., 722 F.2d 74 (4th Cir.  1983), affirmed on rehearing 754 F.2d 1111 (4th Cir. 1985).

	WA
	Wash. Rev. Code § 51.12.070

	Building owner, who was not the injured worker's employer but who was statutorily required to make post-injury payment of unpaid industrial insurance premium due to contractor's failure to make such payments, was not immune under Industrial Insurance Act from worker's action for workplace injuries; Act provided owner a statutory right to reimbursement of premium from contractor, not statutory immunity. Hildahl v. Bringolf,101 Wash.App. 634, 5 P.3d 38 (Wash. Ct. App. 2000), review denied 142 Wash.2d 1020, 16 P.3d 1263 (Wash. 2001).

	WV
	W. Va. Code § 23-2-1d
	

	WI
	Wis. Stat. § 102.06

	Owners of building, who hired independent contractor to demolish building, were not immune from tort liability under this section for damages sought by injured employee of independent contractor who had received worker's compensation benefits from independent contractor. Wagner v. Continental Cas. Co., a Div. of CNA Ins. Companies, 143 Wis.2d 379, 421 N.W.2d 835 (Wis. 1988).

	WY
	Wyo. Stat. Ann. § 27-14-102
	


III.
CONCLUSION

At least in asbestos personal injury litigation, plaintiffs’ complaints often do not specify as to particular defendants whether the claim is based upon product liability, premises owner liability, or both.  Therefore, because the workers’ compensation “exclusive remedy” defense may be considered an affirmative defense under applicable state law, property owners would be well served to include both the “failure to state a claim” and workers’ compensation “exclusive remedy” defenses in their answers to all complaints.  Failure to do so could be deemed a waiver.

In any event, all property owners who allow the employees of subcontractors to perform work on their premises should examine the law of the jurisdiction to determine whether this defense is available to them, and if it is not, to consider whether it would be appropriate to reassess the risk of doing so.  As demonstrated in the Kentucky cases, the stakes are indeed very high.
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