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DEFENDING ALTERNATIVE HEALTH CARE PROVIDERS
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Recent years have seen a dramatic rise in the understanding and acceptance, and therefore utilization, of alternative forms of health care.  These include chiropractic, naturopathy, acupuncture and treatment by nurse practitioners.  Just as the night follows the day, this has led to an increase in litigation against such alternative, or non‑traditional, health care providers.  Many of the issues faced by an attorney defending such a practitioner are the same as those in litigation against allopathic (traditional) medical professionals.  However, there are some challenges which are unique to the defense of alternative providers.  This article aspires to present pragmatic suggestions for approaching these challenges.

Alternative Providers


Chiropractic has been defined as the diagnosis, treatment and prevention of disorders of the musculoskeletal system.  There is an emphasis on manual treatments, such as spinal manipulations.  Chiropractic is the third largest health care profession in the United States, behind medicine and dentistry.


Naturopathy focuses on enhancing the body’s natural healing ability, through non‑invasive procedures.  This is often referred to as a holistic or full patient approach.  After medicine and osteopathy, naturopathy has the broadest scope of practice.


Acupuncture is the technique of treating pain and preventing and curing many other ailments, through the insertion of fine needles to precise points in the body along pathways, referred to as meridians.  The practice of acupuncture originated in China over two thousand years ago.  While an area of treatment in and of itself, it is often practiced in conjunction with naturopathy and/or herbal medicine.


Nurse practitioners are registered nurses who, through advanced training and licensing, practice traditional medicine, including the prescribing of medications, either on their own, or in conjunction with a medical doctor.  Nurse practitioners are also referred to as advanced practice nurses.  Nurse practitioners should be distinguished from physician assistants, who do not have as broad a scope of practice.

Standard of Care


Just as in the case against a traditional medical practitioner, the plaintiff in litigation involving an alternative practitioner must establish the standard of care for such a discipline and prove a violation thereof.  Many states, such as Washington, have a single statutory definition of the standard of care for health care providers; i.e., the use of the degree of care, skill and learning expected of a reasonably prudent health care provider at that time in the profession or class to which he/she belongs, acting in the same or similar circumstances.  RCW 7.70.040.  Some states have specific statutory standards of care for specific practitioners.  This should not be confused with statutory definitions of the scope of practice, which are discussed below.


As in any other health care case, this standard of care must be established by expert testimony of a practitioner of the discipline at issue.  Defense counsel should be vigilant in preventing the expression of a standard of care for an alternative form of health care by a medical doctor.  As will be seen in more detail below, medical doctors testifying in a case against an alternative health care provider, bring with them a wide range of opinions and prejudices.


Plaintiffs will often attempt to use external sources to establish the standard of care.  For example, in chiropractic cases, the Guidelines for Chiropractic Quality Assurances and Practice Parameters, also known as The Mercy Guidelines,  are often referred to by plaintiffs’ attorneys as establishing the standard of care.  However, as the name implies, these are intended to be “guidelines” as opposed to “standards.”  In fact, this document clearly states, “These guidelines, which may need to be modified, are intended to be flexible.  These are not standards of care.  Adherence to them is voluntary.”  In addition, plaintiffs  may attempt to use the American Naturopathic Medicine Code of Ethics, or similar documents in other disciplines.  Just as in allopathic medicine, the practitioner’s judgment in a specific situation should be the point of reference for the standard of care.

Scope of Practice


One of the issues unique to alternative health care is scope of practice.  Most states have statutory and/or regulatory schemes specific to each discipline, which govern and, in most cases, limit the scope of practice of various disciplines.  These run the gamut from strict regulation to benign neglect.  At the outset, it should be noted that violation of any such statute or regulation is not negligence per se, though such a violation may be admitted as evidence of negligence.  Further, plaintiff must establish a causation nexus between the violation and the injury or damage incurred.  These issues should be addressed in jury instructions.


All fifty states license and regulate chiropractors.  There are tiers of regulation which can be characterized as restrictive, intermediate, and expansive.  Certain themes emerge regardless of the level of regulation; i.e., the core practice of chiropractic focuses on the spine and musculoskeletal issues, and chiropractic is differentiated from medicine in that it is not permitted to employ the prescription of drugs or surgery.  Restrictive states include Michigan, Mississippi, New Jersey, South Carolina, Tennessee, and Washington.  For example, Washington goes beyond defining chiropractic, to define specific conditions such as “vertebral subluxation”, Rev, Code of Wash. 18.25.006(5), chiropractic techniques, such as “extremity manipulation”, Rev. Code of Wash. 18.25.006 (10), and the minimum physical examination to determine the necessity for chiropractic care, Wash. Admin Code 246‑808‑570.


Expansive states include Oregon, Idaho, Ohio and Oklahoma.  Beyond defining chiropractic, Ohio Rev. Code Ann.  4734.01, Ohio has little else in the way of regulation.  The scope of practice for a chiropractor in Ohio “will include and permit the use of such treatment procedures as are taught by board approved chiropractic colleges…”, Ohio Admin. Code . 4734‑1‑15.  All other states are considered intermediate.  California has a long list of what a chiropractor may and may not do.  Regulations 302.  However it does not go to the level of definition seen in Washington.  Illinois, another intermediate state, has a somewhat shorter list of procedures not to be performed by chiropractors.  Ill. Comp. Stat. 60/33.


Naturopathy appears to have the widest range of control.  Only fifteen states, and Puerto Rico, license the practice of naturopathy (two states, Nevada and Florida have repealed naturopathy licensing statutes).  South Carolina and Tennessee prohibit the practice of naturopathy.  In the majority of states, an individual may practice naturopathic healing and hold themselves out to be naturopaths with no training.  Those states which do license naturopaths are fairly uniform in their regulation.  For example, the definition of naturopathy is consistent among states; e.g., 32 Maine Rev. Stat. 12501, Alaska Stat. 08.45.200, Conn. Gen. Stat. 20‑34.


Forty‑four states license and regulate the practice of acupuncture.  The remaining states permit the use of acupuncture by other practitioners such as chiropractors or medical doctors.  Approximately one third of the states licensing acupuncture permit an acupuncturist to practice “independently”, such as in Maine Rev. Stat. 12513‑A, while the remaining states permit the practice of acupuncture only upon referral of a physician, as in Ohio Rev. Code 4762.10.


The primary differentiation between states with regard to the regulation of nurse practitioners is whether they may practice independently or must collaborate or be supervised by a physician.  In states such as Washington and Idaho, nurse practitioners may practice independently and dispense prescription drugs.  Rev. Code of Wash. 18.79.050; Idaho Code Ann. 54‑1402 (1) (c).  In Alabama, a nurse practitioner may do so only under the direction of a licensed physician.  Ala. Code 34‑21‑81(4) c.

Duty to Refer


Another issue presented in non‑traditional health care cases is failure to refer.  Many claims against such practitioners involve failure to refer for either diagnosis and/or treatment.  As with all professionals, including lawyers, it is important for alternative health care providers to “know what they don’t know.” Also, as in any profession, there are those who strictly adhere to this rule and those who push it to its furthest outskirts.  Needless to say, the latter group presents the greatest challenges.  To defend a failure to refer case will require experts not only from the discipline which you are defending, but also experts from the specialty to which it is alleged the referral should have been made.  It should be noted that failure to refer cases also present unique causation issues.

Public Perceptions


Public perception of alternative medicine colors every stage of the trial of such a case from voir dire to closing argument.  While attitudes toward non‑traditional treatments have become more open and progressive, there still exists a significant amount of resentment, skepticism, and even outright hostility.  Such practitioners are often subject to ridicule in the media.  For example, one of the lead characters in television’s most popular situation comedy, “Two and One‑Half Men”, is a chiropractor.  Hardly an episode goes by without a derogatory reference to his profession.  The N.D. which follows the name of a naturopathic doctor is often referred to as signifying “Not a Doctor.”


It is critical to discover these attitudes in voir dire.  The most obvious questions include whether a potential juror has had a positive or negative experience with the discipline at issue, whether the juror has any relative or friends in such a practice.  However, voir dire should also discover  which jurors have been exposed to and formed opinions based on the negative characterizations such as those above.


In both opening and closing argument, as well as at every opportunity during trial, defense counsel should stress the theme of the defendant as a dedicated health care professional, as opposed to a “kook” or “quack”.  This becomes particularly critical in the handling of physician witnesses, discussed below.

Physician Witnesses


In the trial of a claim against an alternative health care provider, medical doctors may appear in a variety of roles.  For example, medical doctors may appear as either fact or expert witnesses.  Prior and subsequent treaters may be called as fact witnesses.  In a multi‑defendant case, physicians may be co‑defendants with an alternative practitioner.  Medical doctors may appear as experts regarding the conduct of a physician co‑defendant.  In failure to refer cases, such experts may be called to testify as to what should or could have been done had a proper referral been made.  In any case in which it is alleged that the injury suffered at the hands of the defendant required medical intervention, physician experts will be called upon to testify as to causation.


Just as with potential jurors, these physician witnesses will have a wide range of attitudes toward the alternative practice before the court.  One of the leading spine physicians in Seattle regularly refers patients for chiropractic, acupuncture or message.  Conversely, the head of the headache clinic at one of our leading hospitals refers to such practices as “voodoo.”  It is of critical importance to ferret these out these attitudes.  In many traditional malpractice cases, an attorney often makes the judgment call that it is not worth the time and expense of deposing all treating health care providers.  I believe that in an alternative medicine case, all treating physicians who may be called at trial should be deposed in order to expose any biases towards alternative medicine.  Any treating physician, no matter how unrelated to the defendant’s specialty, may use his/her time on the stand to express a negative opinion of that specialty.  The same is true of all experts, regardless of their stated discipline.  It is important to learn through deposition of any testifying physician, treating or expert expert, if he/she has a negative impression of the defendant’s profession.  You do not want to unknowingly give such witnesses the opportunity to use the witness stand as a soapbox.


Having learned of these opinions prior to trial, motions in limine should be made to prevent them from being expressed at trial.  Every effort should be made to limit the testimony of physician witnesses to their respective fields of endeavor.  Even if such a witness has a favorable view of defendant’s discipline, the temptation to bring this out at trial should be controlled so as not to open the door to opposing views from other physician witnesses.

Conclusion


As noted at the outset, the trial of a case in which you represent an alternative or non‑traditional, health care provider presents many of the same issues and many unique challenges, as that in which your client is a physician.  This article does not profess to cover them all, but to give you some guidance on how to approach such a case.  Lastly, besides examining the attitudes of potential jurors and witnesses as to your clients chosen profession, you should also consider your own attitude.  While we, as lawyers, are adept at espousing that with which we may not agree, it is important to know what your view is, in order to not allow it to subconsciously color your efforts on behalf of your client.
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