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Steven K. Huffer is an attorney with Huffer & Weathers, P.C., in Indianapolis, Indiana, where he concentrates his practice in areas including reinsurance, life and health insurance, commercial litigation and professional negligence.  Mr. Huffer is a member of the Indianapolis, Indiana State, Columbus and American Bar Associations.  Mr. Huffer is co-founder of First Jury, Inc., a mock trial and focus group company.  First Jury arranges and produces mock trials and focus groups that are effective timely and cost efficient.  For further information please visit First Jury’s web site at www.firstjury.us 
I.         Maintaining the Confidentiality of Mock Trial Research A.       Introduction
Mock trial and focus group analysis of your actual and potential trial themes and strategies is highly valuable to you and your client. It allows for rational and scientific assessment of the value of the case and the chances that the claim will prevail or can successfully be defeated. As valuable as that research may be to you and the client it is at least equally valuable to the opposition.
Using the public to assess your case is a double-edged sword. Truly valid research requires that you duplicate the prospective venire of the actual trial. The sample from which you draw the research subjects must be valid and representative, after all. In other words, you must draw the sample from strangers about whom you know little and over whom you have limited control. By definition, your participants live in the same community as the participants in the real trial, and the danger that the participants in your mock trial, despite your best screening efforts, may know the opposing party or counsel, or know somebody who knows them, is very real. Even if the participants in your research do not directly have contact with the your opposition or their counsel, research participants may be inclined to talk about their experiences in the mock trial or focus group, and such disclosures can have a way of getting to opposing counsel, particularly in small communities. What can you do to protect the research results from disclosure, in the first instance? If the unthinkable occurs and the fact that you conducted a focus group or mock trial becomes known to the opposition, can you successfully resist efforts by the opposition to discover the contents of any report that was created or other details about the research?
1.        Applicable Legal Principles 


a.        Ethical Rules
Rule 1.6. Confidentiality of Information
(a) A lawyer shall not reveal information relating to representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out  the  representation  or the  disclosure  is  permitted by paragraph (b).
Comments:
Acting Competently to Preserve Confidentiality
[16] A lawyer must act competently to safeguard information relating to the representation of a client against inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in the representation of the client or who are subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3.
[17] When transmitting a communication that includes information relating to the representation of a client, the lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended recipients. This duty, however, does not require that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. Special circumstances, however, may warrant special precautions. Factors to be considered in determining the reasonableness of the lawyer’s expectation of confidentiality include the sensitivity of the information and the extent to which the privacy of the communication is protected by law or by a confidentiality agreement. A client may require the lawyer to implement special security measures not required by this Rule or may give informed consent to the use of a means of communication that would otherwise be prohibited by this Rule.

b.        Rules of Civil Procedure
Fed. R. Civ. P. 26(b)(3) provides, in relevant part:
Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s representative (including the other party’s attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.
[In re Cedent Corporation Securities Litigation, 343 F.3d 658, 662 n.6 (3d Cir. 2003)]
2.         The Cedent Case
In In re Cedent, supra, the Third Circuit reversed an Order of the District Court compelling a witness to respond to deposition questions as to conversations with a “litigation consultant” in the presence of counsel, during preparation for the witnesses’ deposition. The District Court had commented:
We all know what a jury consultant does. He doesn’t come down and tell you in the case of Expert Z you have to blah, blah and you have to be careful of the countervailing opinion in B versus J. He or she says come on now, you’ve got to spruce up. You have to look this way and you never know what the jury may be composed of demographically. . . .
It’s not designed to augment. It’s not designed to substitute for legal advice. That’s not legal advice. That’s the cosmetic applied
[343 F.3d at 661]
“Modern trial consulting methods typically consist of many techniques such as witness preparation, and mock trials, that clearly could not be framed as falling outside of the work product rule.”
[Id. at 665, quoting Dennis P. S to lle et al., The Perceived Fairness of the Psychologist Trial Consultant, 20 Law & Psychol. Rev. 139, 169 (1996) (emphasis added)]
In Cedent, supra the Court of Appeals rejected the District Court’s analysis, holding that consultation with non-attorney litigation consultants, and information derived therefrom, whether or not reduced to a written report, is protected by the federal work-product doctrine and generally is immune from discovery. The majority declined to reach the issue of whether witness preparation sessions in the presence of counsel and the expert (but non-attorney) consultant are protected by the attorney-client privilege, finding its holding as to work product to be dispositive. A concurring opinion would also have found the contents of the sessions protected by the attorney client privilege.

Cedent has broad implications for the prospective confidentiality of all types of litigation consulting activity. The Court equated the work of such consultants with more traditional attorney support functions such as private investigators, but also noted that intellectual services such as litigation consulting, which focus on strategy as opposed to basic underlying facts, is entitled to the higher work product protection afforded “mental impressions” of counsel, which would be discoverable only on the greatest possible showing of need by the opposing litigant. Of course, to the extent the concurring opinion is correct in extending attorney-client privileged status to litigation consulting work, the protection from disclosure would be absolute.
3.        Suggestions    for    Maximizing    the    Prospects of Confidentiality
First and foremost, all participants in the mock trial or focus group exercise must be subject to definitive confidentiality agreements. During the course of the mock trial or focus group itself, confidentiality must be emphasized. To the extent a panelist or juror is deterred from disclosing the results of the exercise, or any aspects of the process itself, the problem of protecting the results of your exercise from the opposition will not arise. Also, if disclosure should occur, the greater the efforts you have taken to preserve confidentiality, the better chance you have of blocking any court-ordered disclosure of the full results of the exercise.
Secondly, the entity conducting the mock trial should be under agreement with counsel as a non-testifying litigation consultant. The relationship is not directly between the litigation consultant and the client, but between the consultant and counsel, in order to preserve the broadest possible work product protection. Counsel should be involved in all aspects of preparation for and preparation of the mock trial exercise.

II.       Legal Fees and Expenses for Mock Trial Exercises

  
A.
Ethical Rules
Rule 1.5. Fees
(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:
(1) the time and labor required, the novelty
and difficulty of the questions involved, and the
skill   requisite   to   perform   the   legal   service
properly;
(2) the likelihood, if apparent to the client, that
the acceptance of the particular employment will
preclude other employment by the lawyer;
(3) the fee customarily charged in the locality
for similar legal services;
(4) the   amount   involved   and   the results
obtained;
(5) the time limitations imposed by the client
or by the circumstances;
(6) the nature and length of the professional
relationship with the client;
(7) the experience, reputation, and ability of
the lawyer or lawyers performing the services;
and
(8) whether the fee is fixed or contingent.
B.        Case Law
Finkelstein v. Bergna, 804 F. Supp. 1235, 1258-1259 (N.D. Cal. 1992):
Defendants challenge 70.3 hours spent by Mr. Exelrod doing two mock jury exercises, plus $ 6,556.90 in fees sought for 23.8 hours of work (at a rate of $290 per hour) contributed by Jack Knebel on these same exercises . . . Time devoted to exercises such as these generally is deemed compensable so long as the number of hours is reasonable . . . However, we question the need in this case to conduct two of these exercises. Mr. Exelrod states that the first one (in July, 1990) was directed at the issue of liability, while the second one (in June of 1991) was directed at the issue of damages . . . We cannot say that conducting the second of these exercises was unreasonable, given how central the issue of damages was to this case. We are much less confident, however, about the initial exercise . . . [b]ecause . . . Mr. Exelrod should have understood by the time of the first mock jury exercise that focusing on the issue of liability likely would have been of limited cost-effectiveness. We thus simply cannot find that doing both jury exercises was reasonable.
C.        Comments
Mock trial and focus group exercises can be expensive, but if you happen to have a case in which fee-shifting by agreement or by statute is possible, the Courts have recognized the importance of such exercises and will allow recovery of fees and expenses if properly documented and explained. After the trial is over and you have won, there is obviously little if any concern over confidentiality of the exercise. In any event, a mock trial or focus group should be viewed as an experiment with a defined, legitimate purpose.
III.      To Mock or Not to Mock? A.       Ethical Rules
Rule 1.1. Competence
A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the problem, and use of methods and procedures meeting the standards of competent practitioners. It also includes adequate preparation. The required attention and preparation are determined in part by what is at stake; major litigation and complex transactions ordinarily require more extensive treatment than matters of lesser complexity and consequence. An agreement between the lawyer and the client regarding the scope of the representation may limit the matters for which the lawyer is responsible.  See Rule 1.2(C).
B.        Observations
Obviously, every case does not justify a mock trial or even a focus group. Our general rule of thumb is that a case must involve exposure of several hundred thousand dollars to justify the expense of even a simple mock trial. However, given the wide availability of research techniques and the difficulty of predicting likely public reaction to complex litigation themes based on anecdotal or “common sense” analysis, it is our opinion that counsel may not be diligently defending or prosecuting major litigation without at least some effort to gauge likely jury attitudes and outcomes, whenever there is a case with significant exposure that is going to be decided by a jury.
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