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I. Creative Insurance for a High-Risk Market
Surplus lines insurance exists to provide coverage to those who are otherwise not able to obtain coverage through the standard lines carriers because of the type of risk that is involved.  Surplus lines carriers are afforded more flexibility in the types of coverage provided.  Unlike the standard lines insurers, the surplus lines insurance industry is not generally subject to rate and form regulations.  They are, however, not totally free of regulation.  Surplus lines insurance carriers must be licensed in the state in which they are domiciled and they are subject to solvency requirements.  Most surplus lines carriers do not have a license to do business in the states where they insure risks.  Consequently, they operate in those states through an approved broker who in turn customarily interacts with an agent to negotiate a policy.  
As a result of writing policies in a high-risk market, surplus lines carriers have narrowed the scope of what might be covered by more traditional or standard lines policies through the use of various endorsements containing exclusions. Because the surplus lines carriers are not subject to the same regulations as standard lines insurance companies, they are not generally obligated to submit forms and endorsements for review and approval by the Department of Insurance in the states where they do business.  There are, however, exceptions.  The Louisiana Department of Insurance, for example, became involved in the limitation on the use of the absolute pollution exclusion.  
In general, however, courts have upheld the use of endorsements to modify coverage and hold that the interpretation of the insurance contract is based upon the four corners doctrine.  The jurisprudence establishes that the insured and insurer are free to contract as they please and that the policy should not be interpreted in an unreasonable or strained manner.  The insurer is allowed to assert reasonable exclusions and those exclusions, if clear and unambiguous, will be upheld.  Under Louisiana law, as in most states, clear and unambiguous provisions in an insurance contract which limit liability must be given effect.  Jefferson v. Kaiser Aluminum & Chemical Corp., 816 F. Supp. 1103 (E.D. La. 1993).  Insurers are entitled to limit their liability under a policy of insurance and impose reasonable conditions upon the obligations they have assumed in a policy, so long as there is no conflict with the law or public policy.  Louisiana Ins. Guar. Ass’n. v. Interstate Fire & Cas. Co., 630 So.2d 759, 763 (La. 1994).   
The surplus lines market is the solution for those that cannot otherwise obtain insurance.  In order for insurers to take on the risk, it is necessary to limit the scope of coverage.  The freedom and flexibility of the surplus lines market allow for the introduction of certain endorsement which are sometimes accepted and incorporated into policies issued by standard lines companies.  A review of some of the more usual and unusual forms below provides a good demonstration of innovative  coverage language in the surplus policies which have either been adopted into the standard policy or perhaps may be adopted one day in the future.   

II. Assault and Battery Exclusion

One of the most common surplus lines insurance forms or endorsements is the assault and battery exclusion.  The exclusion precludes coverage for damages arising out of assault and battery and generally provides:

The coverage under this policy does not apply to any claim, suit, cost or expense arising out of assault and/or battery, or out of any act or omission in connection with the prevention or suppression of such acts, whether caused by or at the instigation or direction of any Insured, Insured’s employees, patrons or any other person.  Nor does this insurance apply with respect to any charges or allegations of negligent hiring, training, placement or supervision.  Furthermore, assault and/or battery includes “bodily injury” resulting from the use of reasonable force to protect persons or property….

As in many jurisdictions, the courts in Louisiana uniformly uphold the assault and battery exclusion as clear and unambiguous, precluding coverage for damages that are arising out of an assault and/or battery committed by any person, regardless of any independent allegations of negligence. 
The assault and battery exclusion is similar to the intentional and/or expected injury exclusion that is contained in standard lines policies.  However, the assault and battery exclusion is purposefully broader.  According to the Louisiana Supreme Court in Breland v. Schilling, 550 So.2d 609 (La. 1989), the intentional and/or expected injury exclusion will not preclude coverage if the resulting harm is greater than the harm intended.  The assault and battery exclusion, on the other hand, will preclude coverage for all of the damages, regardless of the degree of intent.  Additionally, the intentional and/or expected injury exclusion does not apply to preclude coverage for independent allegations of negligence asserted against the insured.    
The following sample fact pattern is illustrative:

Bar Patron A is enjoying a few drinks with some friends when he is suddenly hit over the head with a beer bottle after Bar Patron B attacks Bar Patron C.  The bar bouncers are nearby and make no effort to intervene in the scuffle.  Patron A sues the bar, the bouncers, and Patron B alleging personal injuries arising out of the beating with the beer bottle.  The bar’s insurer denies the claim on the basis that the damages are arising out of the assault and battery exclusion and are precluded from coverage as a matter of law.  
The assault and battery exclusion set forth above should preclude coverage for damages that are, “arising out of assault and/or battery”.  The intentional and/or expected injury exclusion, however, would not preclude coverage in this case as the plaintiff was not the intended victim and there are independent allegations of negligence raised against the insured bar which may give rise to coverage.  


Plaintiffs and insureds have attempted to circumvent the assault and battery exclusion by urging independent negligence of the bar or that the victim was not the intended recipient of the assault and/or battery.  Both of these arguments fail, however, as the exclusion applies regardless of any independent negligence allegations and regardless of the intent.  Maise v. Cat’s Meow, 96-1998 (La. App. 4th Cir. 10/16/96); 683 So.2d 846 and Nastasia v. Sylvan, 617 So.2d 128 (La. App. 5th Cir. 1993).  
Finally, the assault and battery exclusion applies in the event that the resulting damage is death.  In a wrongful death case the plaintiffs will typically assert that because the damages resulted in death, greater harm resulted than what was intended.  In other words, the action involves “murder” not “battery”, and thus the exclusion does not apply.  In Louisiana, the plaintiff’s conclusion would be correct if the coverage inquiry concerned the intentional acts exclusion.  However, with respect to the assault and/or battery exclusion, it precludes coverage for all acts arising out of assault and battery, including death.  Gaspard v. Northfield Insurance Company, 94-510 (La. App. 3rd Cir. 11/2/94); 649 So.2d 979.  This issue was also addressed by the Louisiana Supreme Court in Ledbetter v. Concord General Corp., 95-0809 (La. 01/06/96); 665 So.2d 1166.  The Court, in Ledbetter, was faced with the scenario wherein the plaintiff was the victim of rape and kidnapping.  The Court held that a kidnapping might not involve an assault and battery and, as such, might not be excluded from coverage.  On the other hand, the court held that a rape was precluded from coverage pursuant to the assault and battery exclusion.  The court went on to hold that, “[i]n the civil context in which the insurance contract was made, the common meanings of ‘assault’ and ‘battery’ subsume all forms of tortiuous menacing and unwanted touching…it is neither possible nor is it desirable for an insurance contract to enumerate the various kinds and degrees of attacks encompassed by the assault and battery exclusion.  The clause need not mention rape or strangulation or mayhem, or other greater or lesser invasions of the person; all are subsumed in the broad language employed.” Id. at 1170.  
The assault and battery exclusion has become such a common-place form that it has been accepted and approved by the Louisiana Department of Insurance for inclusion in standard lines policies. The endorsement serves as a great example of how the surplus lines industry has lead the way in coverage limitations for high-risk markets.   
III. Water or Moisture Exclusion

The water and/or moisture exclusion  precludes coverage for injuries and damages arising out of water.  It states:

This insurance does not apply to ‘bodily injury’, ‘property damage’, ‘personal injury’, ‘advertising injury’ or any injury, loss, or damages, including consequential injury, loss or damage, arising out of, caused by or contributed to:

or resulting from water or moisture, and/or due to discharge, leakage, seepage, backup or overflow from sewers, mains, drains, pipes, plumbing, heating, refrigeration, air conditioning, standpipes, appliances, sprinkler systems, or ditches, streams, levees, or rain or snow admitted to the building interior; or….

With no jurisprudence addressing the water exclusion it is unclear whether the courts will uphold it.  The following fact pattern illustrates a potential coverage scenario:

A nursing home resident walks into her kitchen in the middle of the night to get a glass of water.  As she steps onto the linoleum flooring she slips and breaks her hip in a pool of water that leaked from a neighboring apartment and into her kitchen.  The carrier denies coverage and asserts the water or moisture exclusion.  

Based on the allegations and the plain and unambiguous policy terms, there should be no coverage.  The counter-argument, however, is that the exclusion is too broad.  It will be argued that the concurrent cause of a premises defect, a floor with inadequate slip resistance, may give rise to coverage.  Alternatively, the failure to maintain the plumbing in the neighboring apartment is independent negligence.  Louisiana courts that have addressed concurrent causes in the context of the assault and battery exclusion have concluded that if the damage “arises from” an excluded event, then there is no coverage even considering concurrent negligence or even a premises defect.   Because of the broad “arising out of” language, the water exclusion should be applied just as the assault and battery exclusion, precluding coverage for all claims directly caused by water, regardless of concurrent fault. 

IV.
Contractor Limitation Endorsement
The standard market has faced increasing losses from contractors for construction defect claims.  As the standard market moves away from the contractor programs, the contractors turn to the surplus market.  The surplus carriers cannot afford the risk in the standard policy and have developed endorsements to help control that risk.  The Contractor Limitation Endorsement is one such endorsement, providing as follows: 
THIS ENDORSEMENT AMENDS THE LIABILITY COVERAGE FORM OR COVERAGE PART (hereinafter referred to as Coverage Form), AND APPLIES TO THE ENTIRE POLICY.

 

1. “Occurrence” means an accident, including continuous or repeated exposure to substantially the same general harmful conditions;  However, the following is not an “occurrence” under this policy: 

a. Actual and/or alleged defective work; and/or 

b. Actual and/or alleged defective workmanship; and/or 

c. Actual and/or alleged defective construction; and/or 

d. Actual and/or alleged negligent construction. 

      

2. Under the Coverage Form Section I - Coverages, 2. Exclusions, the last paragraph of Exclusions J. Damage to Property, and l. Damage to Your Work, are deleted in their entirety. 

 

3. This insurance does not apply to ‘bodily injury’, ‘property  damage’, ‘personal injury’, ‘advertising injury’, or any injury, loss or damages, including consequential injury, loss or damage, arising directly or indirectly out of, caused by or contributed to, or resulting from 

 

a. claims of incremental, continuous or progressive injury or damage which began to occur, is occurring, was occurring or is alleged to have begun occurring prior to or as of the inception date of this policy; and/or 

 

b. any class exterior insulation and finish system (EIFS), or any part thereof, or any substantially similar system, whether in whole or in part, including but not limited to the design, manufacture, sale, distribution, handling, construction, installation, application, maintenance or repair, including remodeling, service, correction or replacement, regardless of the brand name of the system installed; and/or 

 

c. any invasion or existence of water or moisture, including but not limited to accidental discharge and/or leaks, and/or mold, mildew, bio-organic growth, microorganisms, biological organisms, biaerosols, organic contaminants, and/or including but not limited to, rot and deterioration of property; and/or 

 

d. related to ‘your work’ below ground surface unless, prior to your commencing work, you have either contacted the appropriate local underground locating service, or verified such contact has been made by another with that responsibility, and said service has responded and marked, including but not limited to, all underground lines, pipes, cables, utilities, prior to commencement of ‘your work’; and/or 

 

e. run off, diversion and/or ponding of water, inadequate drainage, backup and/or overflow,  including but not limited to, water, sewer, drains, ditches, pipes, site preparation; and/or 

 

f. and occurring during the course of movement of any building or structure by an ‘auto’ or ‘mobile equipment’;  the period of movement 1) begins when the building or structure is removed from its old foundation, and 2) ends when the unloading of the vehicle begins for the purpose of placing the building or structure on its new foundation; and/or 

 

g. any operations involving any hot tar, wand, open flame, torch or heated applications of roofing, or membrane roofing; and/or your failure to determine weather from local weather bureau or station  in advance of any roofing job, and having any ‘open roof’ to the elements, including but not limited to wind, hail, snow, rain, ice or any combination thereof.  ‘Open roof’ as used here shall include any roof or section of roof where shingles, tar, felt paper, and any other protective covering has been removed, thereby leaving exposed any supporting structure, decking, building interior or contents of same to the elements; any ‘open roof’ must be securely covered in advance of any precipitation, and in advance of your leaving the job for any period of time. 

 

The endorsement achieves three critical goals, in addition to reducing certain common risks facing the contractor insured.  First, it clarifies that ongoing damage prior to the effective date of the policy is not intended to be covered.  Second, it provides that there is no coverage for defective construction causing water intrusion, mold or mildew.  These mold issues constitute some of the greatest risks for carriers writing policies for residential and commercial contractors and without this limitation the business may not otherwise get insurance.  Third, the endorsement addresses the problem of the commercial general liability policy being used as a performance bond and the guarantee of the insured’s work.


The Contractor Limitation Endorsement eliminates the last paragraphs of exclusions “j” and “l” in standard ISO form.


Exclusions j and l provides as follows:

2.
Exclusions 



This insurance does not apply to:

j.
Damage To Property

“Property damage” to:

. . .
(5)
That particular part of real property on which you or any contractors or subcontractors working directly or indirectly on your behalf are performing operations, if the “property damage” arises out of those operations; or

(6)
That particular part of any property that must be restored, repaired or replaced because “your work” was incorrectly performed on it.

. . .

Paragraph (6) of this exclusion does not apply to “property damage” included in the “products-completed operations hazard.”  

. . .



l.
Damage to Your Work

“Property damage” to “your work” arising out of it or any part of it and included in the “products-completed operations hazard.”

This exclusion does not apply if the damaged work or the work out of which the damage arises was performed on your behalf by a subcontractor.

The purpose of exclusion “j” is to limit coverage for repairing or replacing property damaged by the insured’s work while the operations are ongoing.  The exception to exclusion “j” is found in the last paragraph which provides coverage for damage to property by the insured’s work after the work is complete.  Exclusion “l” precludes coverage for damage to the contractor’s work itself once the work is completed.  In the standard lines policy, however, there is coverage if the work is done by a sub-contractor as provided in the last paragraph of exclusion “l”.  


The surplus lines insurer writing coverage for the contractor faces significant risk of having to replace the insured’s defective work, particularly if the work is done by a sub-contractor.  Louisiana jurisprudence recognizes that a commercial general liability policy is not a performance bond and is not intended as a guarantee of the insured’s work.  See, Louisiana Civil Law Treatise Vo. 15, Insurance Law and Practice, § 198, p. 142 (1996). In practice, however, courts have given limited effect to the work exclusion.  See, Orleans Parish School Board v. Scheyd, Inc., 673 So.2d 274 (La. App. 4th Cir. 1996) and Mike Hooks, Inc. v. Jaco Services, Inc., 674 So.2d 1125 (La. App. 3rd Cir. 1996) and Kidd v. Logan M. Killen, Inc., 640 So.2d 616 (La. App. 1 Cir. 1994).

The Contractor Limitation Endorsement eliminates the last paragraph of exclusions “j” and “l”.  Thus, with this endorsement, there is no coverage for repairing or replacing the insured’s defective work, whether the damage occurs during the insured’s operations or after they are complete.  Likewise, there is no coverage for replacing the insured’s defective work regardless of whether the work is done by the insured or its subcontractor.

 
V.     Subsidence Exclusion

Another risk in the construction field is damage claims due to soil settlement or subsidence.  In a venue such as Louisiana there is substantial risk for residential and commercial contractors related to soil conditions.  Soil subsidence can cause a foundation to crack or the plumbing to pull away from a building.  Likewise, in a venue like California, there is a substantial risk of mud slides.  The standard market refuses coverage for contractors because of this risk.  As those contractors need insurance to stay in business, they look to the surplus market.  The surplus market in many instances cannot accept the risk of the contractor insured unless the coverage is limited with respect to soil subsidence.  The subsidence exclusions achieves that purpose and provides:
This policy does not cover claims, loss, costs or expense for “Bodily Injury,” “Personal Injury,” disease or illness, including death, or to loss of, damage to, or loss of use of property, for past, present or future claims, caused by, resulting from, attributable or contributed to, or aggravated by the subsidence of land as a result of landslide, mud flow, earth sinking, shift or shrinking, resulting from your operations or any contractor or subcontractor regardless of whether the first manifestation of same occurs during the policy period or prior [or] subsequent thereto.
The applicability of similar subsidence exclusions contained within homeowner’s insurance policies has already been addressed and upheld by the courts in Louisiana.   See, Barbier v. Wade, 517 So.2d 321 (La. App. 1st Cir. 1987).  Based on the application of the exclusion in the cases involving homeowner’s insurance policies, it is likely that the courts will uphold the subsidence exclusion contained in the commercial general liability policies as well. 
VI. Intellectual Property Exclusion

Computers and the internet are now used in almost every aspect of business. As such, the broad realm of intellectual property rights presents a potential for a variety of different risks for commercial liability insurers.  Commercial liability insurers recognized the need to limit the potential exposure for the range of damages associated with the defense of intellectual property rights related claims.  The intellectual property exclusion precludes coverage for, among other things, injuries and damages arising out of intellectual property.  The exclusion provides more specifically as follows:

This insurance does not apply to ‘bodily injury’, ‘property damage’, ‘personal injury’, ‘advertising injury’, or any injury, loss, or damages, including consequential injury, loss or damage, arising out of, caused by or contributed to:

from intellectual property, proprietary property rights, patent, trademark and/or copyright infringement, misappropriation of trade secret and/or practice, piracy, fraudulent concealment, unjust enrichment, misrepresentation or negligent misrepresentation; and/or deceptive, false, fraudulent, misleading, unfair, unlawful or untrue business act or practice with respect to advertising; or

The following fact pattern is illustrative:

Company A launches a website to reach out-of-state customers.  Company A publishes false information on the website about competitor Company B who subsequently sues for damages.  In addition to other exclusions contained within the commercial general liability policy, the intellectual property exclusion should apply to preclude coverage as the damages are arising out of misrepresentation or negligent misrepresentation and/or deceptive, false, misleading, unfair, unlawful or untrue business act or practice with respect to advertising.  
In the above scenario the damages may be excluded under a standard commercial general liability policy based upon the intentional and/or expected injury exclusion and, in some standard lines policies, exclusions for personal and advertising injury arising out of intellectual property rights.  Recognizing that claims for such damages might not be covered under a standard commercial policy, some companies purchase intellectual property insurance as separate coverage to protect against these types of risks.  Considering that standard lines insurance carriers also recognize the potential risks associated with intellectual property exposures, it is likely that the courts will uphold the intellectual property exclusion contained in most surplus lines insurance policies and determine that it is clear and unambiguous and applies to preclude coverage. 
VII. Telecommunications Exclusion
With the passage of federal and state legislation prohibiting unsolicited communication via facsimile, insurance companies recognized yet another potential large risk.  The federal statute prohibiting such solicitation, 47 U.S.C § 227(a)(4), provides for a penalty in the amount of $500.00 per violation or actual monetary loss, whichever is greater.  In the event that the damages resulting from a violation of the statute constitute property damage, the potential exposure for insurance companies is huge.  

In light of the risk of potential exposure, the telecommunications exclusion was developed to preclude coverage for any act or omission that violates or is alleged to violate the Telephone Consumer Protection Act.  The exclusion provides more specifically as follows:

This insurance does not apply to “bodily injury”, “property damage”, “personal injury”, “advertising injury”, or any injury, loss or damage, arising out of, caused by or contributed to:

from any act or omission that violates or is alleged to violate the Telephone Consumer Protection Act (TCPA), the CAN-SPAM Act of 2003, including any amendment of or addition to such laws, or any analogous local, state or federal statute, ordinance or regulation, other that the foregoing, that prohibits or limits sending, transmitting, communicating, solicitation, or distribution of material or information using e-mails, telephone, telephone facsimile machine, computer or other electronic device; or


The risks associated with advertising via facsimile are huge and the exclusion serves as an effective  limitation on the potential risks.  There are similar exclusions in standard lines policies at least with respect to personal and advertising injury for companies that are engaged in telecasting.
VIII. Conclusion

The surplus lines insurance industry exists for the purpose of providing insurance to high-risk insureds.  High risk businesses cannot obtain insurance through the standard market and may only obtain insurance through a surplus lines insurer.  Consequently, the surplus lines insurers cannot offer to underwrite coverage without limiting the risks.  The freedom to contract provides surplus lines carriers with the flexibility to limit the risks they are insuring.  The innovations in the surplus lines insurance industry often lead to changes in the insurance market.  What appears as an unusual policy form becomes commonplace and accepted into the standard market.  Some of the exclusions discussed above such as the assault and battery exclusion are already now written into standard policies, as a regulated form.  Others mentioned in this paper will likely achieve the same result as the unusual becomes the usual.
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