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 LISTNUM Snapoutline \l 1 
A SUCCESSFUL STRATEGY BEGINS WITH DAMAGES DISCOVERY

 LISTNUM Snapoutline \l 2 
Plaintiff’s Deposition
 LISTNUM Snapoutline \l 3 
The defense lawyer’s focus at the plaintiff’s deposition is often on the operative liability facts, but the damages facts are also important.

 LISTNUM Snapoutline \l 4 
The questioning on damages issues typically takes at least as long, and usually more time, than the questioning on liability facts.

 LISTNUM Snapoutline \l 4 
Ideally, the plaintiff’s deposition should take place fairly early in the case – after the medical records and initial expert reviews are obtained.

 LISTNUM Snapoutline \l 4 
It is a good idea to reserve the right to re-depose plaintiff before the close of discovery to allow discovery on any new damages related issues that have developed.
 LISTNUM Snapoutline \l 3 
Videotape the deposition

 LISTNUM Snapoutline \l 4 
As we all know from experience, a plaintiff’s demeanor as a witness can change from the time of deposition to trial.  Videotape captures any such differences for the jury to see in evaluating the witness’s credibility.

 LISTNUM Snapoutline \l 4 
The videotape is also useful for focus group juries, particularly in evaluating plaintiff’s damages claims.
 LISTNUM Snapoutline \l 4 
On damages claims involving physical disability, a videotaped deposition can create a powerful visual image on damages issues for the jury.

 LISTNUM Snapoutline \l 5 
For example, in a back injury claim where the plaintiff claims he can’t sit for longer than 10 minutes, the clock on the videotape can show the jury just how long he sat without apparent discomfort.

 LISTNUM Snapoutline \l 5 
See also the attached example of video clips, without sound, from the deposition of a plaintiff claiming severe pain and restriction of movement of her arms due to an IV infiltration injury (Attachment A).  The jury can be shown this clip which portrays the plaintiff freely moving her arms while talking, in stark contrast to her stated damages testimony.

 LISTNUM Snapoutline \l 4 
Videotaping the deposition is also critical to preparing clips to use at impeachment at trial.

 LISTNUM Snapoutline \l 4 
In a case involving an incompetent or minor plaintiff, you may want to request that the guardian plaintiffs bring the child/incompetent person to their deposition.  You can then videotape the injured plaintiff and his/her interactions with the guardian.  This video can be used for focus groups and for review by your damages experts as well as showing at attorney roundtable meetings or meetings conducted by the insurer.

 LISTNUM Snapoutline \l 3 
Delve into the details of damages

 LISTNUM Snapoutline \l 4 
We all cringe inwardly at the thought of listening to someone go on and on about their injuries and medical conditions, but with careful listening and thorough follow up, you can obtain much useful information for your defense damages case.

 LISTNUM Snapoutline \l 4 
Pin the plaintiff down on the details.  How often does this symptom occur?  How long does it last?  Are there any related symptoms?  What causes it to get better or worse?  What has the plaintiff done about it?  What have the treating doctors told the plaintiff about it? What effect does the symptom have on the plaintiff’s daily activities?  Who has plaintiff talked with about this symptom?  How has the passage of time helped the plaintiff adapt and deal with this symptom?  What else has plaintiff done to adapt or deal with this symptom?  These are just some examples of the types of detail you can elicit with careful thinking about your damages defense.

 LISTNUM Snapoutline \l 4 
Go into the details of all potential special damages claims from wage loss to future equipment and treatment needs.  Be sure to pin down what actual out of pocket expenses the plaintiff has actually incurred.

 LISTNUM Snapoutline \l 4 
Go into the details of what the plaintiff doesn’t have or need.  For example, establish that the plaintiff hasn’t had any out-of-pocket expenses for household services, for medical equipment, for drugs and/or treatment.  You may be surprised at how many things the plaintiff doesn’t need.

 LISTNUM Snapoutline \l 3 
Explore the big picture as well

 LISTNUM Snapoutline \l 4 
In a conversational, upbeat tone, talk with the plaintiff about what he or she does during a typical day – how he or she spends her time.  Talk about all the things plaintiff can do.

 LISTNUM Snapoutline \l 4 
Look for and then discuss in more detail the people, interests and things that bring the plaintiff happiness.

 LISTNUM Snapoutline \l 5 
For example, in a case of a family man who had lost some memory and executive function but could still interact with others, his family was his main source of happiness.  We structured our damages defense around the theme that his relationships with his family were different than what they were, but despite his brain injury, he still had these wonderful, sustaining relationships which are really what brings joy to all of our lives.

 LISTNUM Snapoutline \l 5 
Another example was a brain injured man who could still ride his motorcycle and loved to hang out at the local motorcycle shop.  This activity became a key part of our general damages defense to show that the plaintiff’s life was different but still happy and productive.

 LISTNUM Snapoutline \l 4 
Most plaintiffs will readily admit to the things that are positive in their lives and will enjoy talking about them.  If you happen to get a plaintiff for whom there is absolutely nothing that is positive in his/her life, that type of testimony will likely be viewed with a skeptical eye by most jurors.

 LISTNUM Snapoutline \l 3 
Talk about the plaintiff’s fears

 LISTNUM Snapoutline \l 4 
Learning about the specific events or things the plaintiff fears will be a key to potential settlement of the case.  At mediation, you can address and hopefully have strategies to deal with each of plaintiff’s fears at your number.
 LISTNUM Snapoutline \l 4 
This is also important at trial so that your damages themes can address the reality of those fears and strategies for easing or resolving them.

 LISTNUM Snapoutline \l 4 
You don’t want to learn about these fears for the first time during plaintiff’s direct testimony at trial and have no plan or strategy to address them for the jury.

 LISTNUM Snapoutline \l 3 
Get the plaintiff to be complimentary of his/her medical and rehabilitation care
 LISTNUM Snapoutline \l 4 
most plaintiffs will admit that the therapy, treatment etc is helping, at least somewhat.
 LISTNUM Snapoutline \l 2 
Creative Damages Discovery

 LISTNUM Snapoutline \l 3 
This is where you can think outside the box!  The following are some examples of methods that have been used in the past.

 LISTNUM Snapoutline \l 3 
Discovery of credit card records

 LISTNUM Snapoutline \l 4 
There is nothing like a VISA statement to give you a picture of a person’s activities and how they spend their money.

 LISTNUM Snapoutline \l 4 
The credit card statement will give you a picture of the plaintiff’s true “ability to enjoy life”.
 LISTNUM Snapoutline \l 4 
This written discovery should be sent late in the case – after the plaintiff has charged as he/she typically would.

 LISTNUM Snapoutline \l 4 
See the attached form of written discovery for credit card records (Attachment B).

 LISTNUM Snapoutline \l 4 
You may draw an objection from plaintiffs’ counsel but these records are often worth pursuing.  We have not, as yet, been prevented from discovering these records.

 LISTNUM Snapoutline \l 3 
Bank records and cancelled checks

 LISTNUM Snapoutline \l 4 
This avenue of discovery is similar to credit card discovery and often yields a similar picture of the plaintiffs’ spending and lifestyle.

 LISTNUM Snapoutline \l 4 
This discovery is particularly important in wrongful death cases as it gives a powerfully accurate picture of the decedent’s true rate of consumption.  It can provide an effective counter to the plaintiff’s economist’s testimony on projected consumption and accrual to the estate.

 LISTNUM Snapoutline \l 4 
See the attached form of written discovery for bank statements and cancelled checks (Attachment C).

 LISTNUM Snapoutline \l 4 
If the plaintiff claims not to have such records, one can easily note up a records deposition of the financial institution where plaintiff has his/her accounts.

 LISTNUM Snapoutline \l 5 
be sure that you have inquired at deposition to learn where plaintiff does his/her banking as this will save the step of learning this information via interrogatory.
 LISTNUM Snapoutline \l 4 
See the attached summary of information from cancelled checks in a recent admitted liability case, which shows that little, if anything, was spent on items related to the injuries and that plaintiff still enjoyed relatively normal social and entertainment expenses despite his claimed injury (Attachment D).

 LISTNUM Snapoutline \l 3 
Consider subpoening cell phone and/or automated toll road records
 LISTNUM Snapoutline \l 4 
You can learn a lot about a person’s life from his/her cell phone records.  These records will show how often the plaintiff talks with others and who is important in his/her life.  They might even reveal the number of a mystery lay witness!

 LISTNUM Snapoutline \l 4 
In jurisdictions where automated toll passes are common, discovery of these records can show just how often the plaintiff is out of the house and where he/she is going.

 LISTNUM Snapoutline \l 3 
Photographs
 LISTNUM Snapoutline \l 4 
Everyone smiles for the camera!  The camera is always out at happy occasions like holidays, vacations and birthdays.

 LISTNUM Snapoutline \l 4 
Request and insist on production of all photographs and videos of the plaintiff from a reasonable time before the injury to the present.

 LISTNUM Snapoutline \l 5 
You may have to go to plaintiff’s counsel’s office to review the photos.

 LISTNUM Snapoutline \l 5 
Bring a scanner and/or someone who can scan the photos for you.
 LISTNUM Snapoutline \l 5 
Scan or copy all the photos produced.

 LISTNUM Snapoutline \l 4 
You can later use the photos to create powerful visual images that persuade the jury that the plaintiff’s life is nowhere close to as dismal as his/her counsel paints it.

 LISTNUM Snapoutline \l 5 
you can use these photos to build damages graphics in opening statement.
 LISTNUM Snapoutline \l 5 
The photos can also be used in cross of the plaintiff and/or cross of the lay witnesses who are in the photos.

 LISTNUM Snapoutline \l 4 
This discovery request will give you a basis from which to object to any new photos or videos the plaintiff pulls out for the first time at trial.

 LISTNUM Snapoutline \l 3 
Out-takes from Day in the Life videos

 LISTNUM Snapoutline \l 4 
In most major damages cases, the plaintiffs’ counsel creates a “day in the life” video.  This film is usually edited from video done at various points in the plaintiff’s day.
 LISTNUM Snapoutline \l 4 
Often the most informative, and useful, portions of video are those that plaintiff’s counsel left on the cutting room floor.

 LISTNUM Snapoutline \l 4 
See the attached form for written discovery of day in the life videos and out-takes.  (Attachment E).
 LISTNUM Snapoutline \l 4 
Most courts will allow discovery of these out-takes to allow you to adequately evaluate the reliability and accuracy of the day in the life video and as an aid to possible objection.

 LISTNUM Snapoutline \l 3 
Surveillance of the plaintiff

 LISTNUM Snapoutline \l 4 
If it is done, surveillance needs to be done cautiously by an experienced investigator and after full discussion with the claims representative and other members of the defense team.

 LISTNUM Snapoutline \l 4 
There is nothing that can backfire more than poorly done or sloppy surveillance.

 LISTNUM Snapoutline \l 4 
There is also nothing more compellingly effective than well done surveillance video that completely destroys the plaintiff’s damages claims.

 LISTNUM Snapoutline \l 3 
Think about computerized records such as office access records and discovery of the plaintiff’s computer hard drive
 LISTNUM Snapoutline \l 3 
Don’t forget internet related research on plaintiff’s condition
 LISTNUM Snapoutline \l 4 
You can find many support groups for almost any type of mental or physical disability.  The websites for these support groups provide resource information and contain many inspirational stories of persons with this particular disability who have been happy and successful.

 LISTNUM Snapoutline \l 4 
You may also want to do a request for production for any “My Space” of “Facebook” pages applicable to the plaintiff.  See attached form discovery request (Attachment F).  These pages can paint a much different picture of plaintiff’s current level of functioning than his/her deposition.

 LISTNUM Snapoutline \l 4 
Examples of internet websites for damages materials:
 LISTNUM Snapoutline \l 5 
www.skiforall.org (outdoor activities for persons with disabilities)

 LISTNUM Snapoutline \l 5 
www.birf.org (brain injury foundation)

 LISTNUM Snapoutline \l 5 
www.littlebit.org (therapeutic riding for persons with disabilities)

 LISTNUM Snapoutline \l 5 
www.sci-recovery.org (spinal cord injury)

 LISTNUM Snapoutline \l 5 
www.ucp.org (cerebral palsy)

 LISTNUM Snapoutline \l 5 
www.preventblindness.org (blindness and low vision)

 LISTNUM Snapoutline \l 5 
www.nationalamputation.org (amputation foundation)

 LISTNUM Snapoutline \l 5 
www.pascenter.org (center for personal assistance services)

 LISTNUM Snapoutline \l 5 
www.pascenter.org/disabilitydata/workdisability/index.php (government statistics on employability of disabled persons)

 LISTNUM Snapoutline \l 2 
Lay Witness Discovery

 LISTNUM Snapoutline \l 3 
There is a pre-conceived idea that discovery from plaintiff’s lay witnesses isn’t really very helpful – they are the friends of the plaintiff and will echo the party line, so why bother?

 LISTNUM Snapoutline \l 4 
It may be worth the bother in that the lay witness can’t know the details of the plaintiffs’ damages case and may make some helpful admissions.

 LISTNUM Snapoutline \l 4 
The lay witness can also corroborate and affirm your damages themes.

 LISTNUM Snapoutline \l 3 
Lay witnesses may be interviewed by counsel.  Most plaintiffs’ counsel have not actually interviewed the multiple lay witnesses listed in response to interrogatories.

 LISTNUM Snapoutline \l 4 
If you or a member of your team can get to the witness first, and the witness will talk to you, you can get some very helpful, and candid, information about the plaintiff’s damages.

 LISTNUM Snapoutline \l 4 
If the lay witness refuses to talk with you, that refusal can be used in an effective manner on cross examination.

 LISTNUM Snapoutline \l 3 
Don’t limit your lay witness discovery to only those individuals plaintiff will actually call at trial – they are obviously the ones most helpful to plaintiff.  You may miss lay witnesses that can help your damages case.

 LISTNUM Snapoutline \l 3 
Depositions of lay witnesses who won’t be interviewed
 LISTNUM Snapoutline \l 4 
Can be done quickly and efficiently with little expense other than statutory witness fee and court reporter fees.

 LISTNUM Snapoutline \l 4 
This task can be split amongst co-defense counsel.

 LISTNUM Snapoutline \l 4 
It is a good opportunity for newer lawyers to take depositions.

 LISTNUM Snapoutline \l 3 
Subjects for lay witness interviews/depositions

 LISTNUM Snapoutline \l 4 
Relationship with plaintiff and actual amount of contact on daily, weekly or monthly basis.

 LISTNUM Snapoutline \l 4 
Contacts with plaintiffs’ counsel.
 LISTNUM Snapoutline \l 4 
Discussions with plaintiff about his/her suit, about his/her activities and interactions with the defendant.

 LISTNUM Snapoutline \l 4 
Broad, open ended questions about activities and interactions with plaintiff since the injury – what do they do when they get together?  What do they talk about?  What improvements or progress has the witness seen?  What is important to the plaintiff, what does he/she care about?  The questions will need to be tailored to the case, but the important point is to seek out positive aspects and hope for the future.

 LISTNUM Snapoutline \l 4 
Any vacations, trips, special projects or activities the plaintiff has done.
 LISTNUM Snapoutline \l 4 
How plaintiff spends his/her holidays, special occasions.
 LISTNUM Snapoutline \l 4 
Plaintiff’s relationships with others – spouse, co-workers, other friends.

 LISTNUM Snapoutline \l 5 
When people get together, they naturally talk about the other people in their lives.  Find out what the plaintiff is telling the lay witnesses about his/her relationships with the key people in his/her life.

 LISTNUM Snapoutline \l 4 
Go over any photos with the lay witness and plaintiff in them.

 LISTNUM Snapoutline \l 4 
Other subjects opened up by the witnesses’ answers – be sure to listen carefully and follow up rather than just going on to the next subject.

 LISTNUM Snapoutline \l 2 
Treating Health Care Provider Discovery

 LISTNUM Snapoutline \l 3 
Depositions of treating health care providers are often like deposing another of plaintiffs’ damages experts.  Nevertheless, they can be helpful to some of the defense damages themes.

 LISTNUM Snapoutline \l 4 
The treating physicians and therapists all want to believe they are helping the plaintiff recover from or deal with his/her injuries.  They will likely support your themes of hope and emphasis on the positive.

 LISTNUM Snapoutline \l 4 
The treating health care providers will likely have success stories of patients with similar conditions who don’t have a lawsuit pending to provide for their needs.  Getting the deponent talking about his/her experience in this regard is often a good ice-breaker before getting into the specifics of this plaintiff’s case.

 LISTNUM Snapoutline \l 3 
Be sure to question the provider as to whether there is any equipment, treatment, services, etc. that is medically necessary for the plaintiff which is not being provided.

 LISTNUM Snapoutline \l 4 
You may be pleasantly surprised to learn that the current level of services is very appropriate and adequate.

 LISTNUM Snapoutline \l 4 
It is also helpful to ask what the provider is charging.  The provider’s testimony may be in stark contrast to the figures quoted by plaintiff’s life care planner.  For example, the nurse who cares for plaintiff in the skilled nursing facility is certainly not making the $35-50 per hour that plaintiff’s life care planner is blackboarding for attendant care.

 LISTNUM Snapoutline \l 3 
The plaintiff’s life care plan is also a good source for questioning.  The treating provider will usually have some significant disagreements with a plan that is inflated or exaggerated.

 LISTNUM Snapoutline \l 3 
The plaintiff’s compliance with the provider’s instructions, appointment scheduling and recommendations is another important area of inquiry.  This helps show the control the plaintiff has him or herself over the claimed injuries.

 LISTNUM Snapoutline \l 3 
Another key area for inquiry is whether or not the provider has placed any medical restrictions on the plaintiff.

 LISTNUM Snapoutline \l 3 
Pin down the provider’s prognosis for the plaintiff.  Most treaters will want to be optimistic about their patient’s progress.

 LISTNUM Snapoutline \l 3 
Go back to your damages themes.

 LISTNUM Snapoutline \l 4 
For example, see if the treater will commit that the plaintiff can still have a happy and productive life despite his/her disabilities.

 LISTNUM Snapoutline \l 2 
Preparing the Defendant’s Representative for Damages Questions at Deposition

 LISTNUM Snapoutline \l 3 
In the intensity of preparing for questioning on liability issues, preparation on damages issues can be easily but unfortunately overlooked.  Failure to prepare for damages questioning can lead to problematic admissions and testimony that could undermine the defense damages case and its relationship to the liability issues.

 LISTNUM Snapoutline \l 3 
The defendant’s representative should be prepared to acknowledge with compassion and without defensiveness the injuries that are undisputed.

 LISTNUM Snapoutline \l 4 
It is ok to acknowledge that the outcome was not as everyone would have hoped without admitting responsibility.

 LISTNUM Snapoutline \l 4 
It is ok for the defendant to show that he or she feels badly that the plaintiff has had complications, problems etc.

 LISTNUM Snapoutline \l 5 
It is natural to feel sympathy for the plaintiff and still not be responsible for those injuries, just as will be discussed with the prospective jurors in voir dire.

 LISTNUM Snapoutline \l 1 
Damages and Jury Selection

 LISTNUM Snapoutline \l 2 
Conditioning the Jury to the Defense Presentation of Damages Evidence/
Argument

 LISTNUM Snapoutline \l 3 
Personal style is key – what works for one lawyer, may not feel comfortable for you.

 LISTNUM Snapoutline \l 4 
The jury will pick up on it if you are feeling uncomfortable discussing damages.

 LISTNUM Snapoutline \l 4 
Practice talking about your case, and your damages case, with non-lawyer friends.  This makes you used to speaking about damages in the same conversation as the liability issues.

 LISTNUM Snapoutline \l 3 
One way is to start with a discussion on sympathy – it is a natural opener for discussion of other damages issues.

 LISTNUM Snapoutline \l 4 
In your sympathy discussion, get the jurors’ commitment that if the plaintiff does not prove his/her case, the jurors would be able to look the plaintiff in the eye and send him/her away with no money.

 LISTNUM Snapoutline \l 4 
Bring up some of the disputed damages issues and themes to get the juror’s reactions.  For example, does the juror believe that people with disabilities can be contributing members of the work force?  Does the juror have any personal experience working with anyone who is disabled?
 LISTNUM Snapoutline \l 3 
Another approach is to set forth damages as one of the elements of plaintiff’s claim.

 LISTNUM Snapoutline \l 4 
One can use a flip chart and write the words “negligence”, “causation” and “damages”.  This can be part of a discussion about the burden of proof

 LISTNUM Snapoutline \l 4 
In many juror handbooks, the jurors are told that in a civil case, all elements of the case are tried at once even though plaintiff loses if he/she fails to prove even one element.

 LISTNUM Snapoutline \l 4 
This is a natural lead in to explain why you are presenting damages evidence and argument.  All issues are being tried at once; all elements of plaintiff’s claim are contested, so the defense is presenting evidence on plaintiff’s damages element as well.
 LISTNUM Snapoutline \l 4 
This approach can help defuse a potential for perceiving that the defense is “weak” on liability if it presents damages evidence/
argument.

 LISTNUM Snapoutline \l 3 
Use your damages themes to question jurors about their attitudes and experiences.

 LISTNUM Snapoutline \l 4 
Many skilled plaintiffs’ counsel spend almost all of their voir dire talking about money and damages.

 LISTNUM Snapoutline \l 4 
This is a good lead in for voir dire on the burden of proof – getting the juror’s understanding and commitment that the plaintiff has to prove his/her case before they even come to the question of how much money should be awarded.

 LISTNUM Snapoutline \l 4 
It is also a good opportunity to counter with some of your own damages themes.  For example, countering plaintiffs’ “lottery numbers” with the concept of meeting the plaintiffs’ needs.

 LISTNUM Snapoutline \l 3 
Another method is to find a juror(s) who have experience taking care of someone who is disabled.

 LISTNUM Snapoutline \l 4 
The odds are that the juror’s disabled person did not have a big lawsuit to provide for him/her.  How did the juror’s disabled person get his/her needs met?  Family and friends? Government benefits?
 LISTNUM Snapoutline \l 4 
See if you can get some examples from the jurors’ own experiences of people with disabilities living happy and fulfilling lives.

 LISTNUM Snapoutline \l 4 
Be attentive to the juror’s attitude when discussing his/her experience.  An upbeat, optimistic attitude towards persons with disabilities is much more likely to fit with your defense themes than an angry, “victim” mentality.

 LISTNUM Snapoutline \l 3 
Another approach is to simply ask the jurors – ask if they would hold it against your client if you contest the plaintiffs’ damages.  Would they think less of your case?  How would they feel if you were to challenge the plaintiffs’ claims for money?

 LISTNUM Snapoutline \l 2 
Use of a Jury Questionnaire

 LISTNUM Snapoutline \l 3 
Try to keep it short and meaningful

 LISTNUM Snapoutline \l 4 
Often the trial judge will want to limit the amount of time for voir dire.  You may not have time to digest and analyze the responses from a lengthy juror questionnaire.

 LISTNUM Snapoutline \l 3 
Do some research on your trial judge and his/her attitude towards jury questionnaires.

 LISTNUM Snapoutline \l 3 
Send a draft proposed questionnaire to opposing counsel at least two weeks before trial to see if you can reach an agreement on a joint questionnaire.

 LISTNUM Snapoutline \l 4 
if opposing counsel is not likely to be cooperative, bring a motion under Rule 16 for use of a jury questionnaire and submit a proposed questionnaire

 LISTNUM Snapoutline \l 4 
It is also a good idea to bring a proposed jury questionnaire to the pre-trial conference.

 LISTNUM Snapoutline \l 3 
If you take the lead on this, the court and opposing counsel will be working from your draft, not theirs.

 LISTNUM Snapoutline \l 3 
Put some key questions on “damages drivers” in your questionnaire

 LISTNUM Snapoutline \l 4 
See the attached questionnaire developed with the help of Sarah Murray from Trial Behavior Consulting (415) 781-5879 for use in a recent admitted liability, damages only, medical malpractice case (Attachment G).

 LISTNUM Snapoutline \l 4 
Look out for jurors who have had recent losses in their lives – such jurors are more likely to be favorably disposed to plaintiffs’ damages arguments.

 LISTNUM Snapoutline \l 4 
Look out for jurors who feel it is more important to compensate an injured person than to determine fault.
 LISTNUM Snapoutline \l 4 
Ask about jurors’ attitudes towards personal injury jury awards – are they too high, too low or about right.

 LISTNUM Snapoutline \l 2 
Use of a “mini-opening statement”

 LISTNUM Snapoutline \l 3 
In some jurisdictions, the trial judge will allow counsel to give a brief, five minute statement of their case to orient the jury prior to jury selection.

 LISTNUM Snapoutline \l 3 
This is an opportunity for you to gain an edge if you have a persuasive, short opening ready to go and your opponent is unprepared.

 LISTNUM Snapoutline \l 1 
DAMAGES AND OPENING STATEMENT

 LISTNUM Snapoutline \l 2 
Setting the Stage

 LISTNUM Snapoutline \l 3 
In a contested liability case, the stage needs to be set before discussing the actual damages evidence that will come in during the trial.  You have just finished telling the jury that the plaintiff has not met the burden of proof and is therefore not entitled to any award of money damages, now you need to discuss the evidence that will come in at trial on the issue of damages – how do you make this transition without compromising your credibility on liability issues?

 LISTNUM Snapoutline \l 3 
This is where your voir dire on damages comes in.  If you have gone over these concepts in voir dire, the jury will already understand why you are talking about damages evidence.

 LISTNUM Snapoutline \l 4 
Example – go back to the discussion in voir dire about how our system of justice tries all issues in the case at once.  Loop back to the elements of proof and how the plaintiff must meet the burden of proof for each element in a step-wise succession.  Explain how every element of proof is hotly contested in this case and damages issues are no exception.

 LISTNUM Snapoutline \l 4 
See the attached, partial transcript from my defense opening in a recent birth injury case for one way to set the stage for damages issues in opening statement (Attachment H).

 LISTNUM Snapoutline \l 3 
This is also a good opportunity to remind the jury of other agreements they made in voir dire about sympathy and sending the plaintiffs home with no money if they haven’t proved their case.

 LISTNUM Snapoutline \l 3 
The introduction to damages section of your opening statement should be practiced out loud before it is given to the jury.  Many of us are not used to talking about damages in opening statement and you need to be able to talk about the issue in a comfortable, authentic manner.

 LISTNUM Snapoutline \l 2 
Damages Themes

 LISTNUM Snapoutline \l 3 
The damages themes have been created from the information gained during your damages discovery and tested with focus group research.

 LISTNUM Snapoutline \l 4 
You need to be sure that your damages themes address the focus groups’ responses to the plaintiff’s damages arguments.

 LISTNUM Snapoutline \l 4 
For example in the attached opening statement example from a birth injury case, the focus groups wanted to know whether or not the child with cerebral palsy had the mental capacity to realize he was different from other kids.  The focus group wanted to know if he was in pain or chronically uncomfortable.  The damages themes discussed in the attached example opening statement addressed those issues head on.

 LISTNUM Snapoutline \l 4 
The damages themes need to be presented in a compassionate but realistic manner.

 LISTNUM Snapoutline \l 3 
It is helpful to create a set of 3, possibly 4, sentences or phrases that capture what the evidence will show on damages issues and become your damages themes.

 LISTNUM Snapoutline \l 4 
This slide can then be used in direct examination of your damages witnesses and possibly even on cross examination of the plaintiff’s damages witnesses if the evidence warrants this.

 LISTNUM Snapoutline \l 3 
The words used for your damages themes should be chosen carefully and the key phrases repeated often during the damages evidence at trial.

 LISTNUM Snapoutline \l 4 
In the attached slides and transcript, the plaintiff’s cognitive and developmental stage was repeatedly described as infant-like.  This was to help create a comparison that the jury could relate to and understand in order to more accurately and realistically evaluate the general damages claims of the minor child (Attachment I).

 LISTNUM Snapoutline \l 3 
The damages themes need to be supported by graphics that have more impact than just text on a PowerPoint slide.

 LISTNUM Snapoutline \l 4 
This is where your creative damages discovery and damages discovery from the internet can come into play.

 LISTNUM Snapoutline \l 4 
The photos of the plaintiff and any good images you have found on-line will adapt very well to PowerPoint slides to support your damages themes.  See the discussion below in section D.

 LISTNUM Snapoutline \l 2 
The Damages Story

 LISTNUM Snapoutline \l 3 
The issue of damages is part of the story of the entire case.  It will be a central part of plaintiff’s story of the case.  The plaintiff’s story of damages cannot go unaddressed even in a strong liability case for the defense.  The defense needs its own story about damages that links up with and supports the liability case.

 LISTNUM Snapoutline \l 3 
The outline of the damages story comes from the evidence generated during damages discovery which become your damages themes.  This requires as much creative thinking as your liability story.

 LISTNUM Snapoutline \l 3 
The jury needs to be told the defense damages story and learn how it fits into the whole story of your case during your opening statement.
 LISTNUM Snapoutline \l 2 
Damages Graphics –
 LISTNUM Snapoutline \l 3 
“A picture is worth a thousand words”.  That proverb is especially applicable to arguing your damages case.

 LISTNUM Snapoutline \l 4 
Your damages themes of hope and possibility for the future can be reinforced with appropriate pictures of the plaintiff him or herself or from images of others with similar disabilities engaging in activities or achieving successes.

 LISTNUM Snapoutline \l 4 
See the attached graphics from the example birth injury case to see how photos of the minor plaintiff and his teachers and family were used to reinforce the defense themes of a happy child who brings great joy as well as challenges.

 LISTNUM Snapoutline \l 4 
See also the attached graphics from an admitted liability, brain injury case which uses sources from clip art and the internet to reinforce the damages theme that life now is different but still can be happy and productive (Attachment J).

 LISTNUM Snapoutline \l 3 
Put the claimed damages in perspective with graphics

 LISTNUM Snapoutline \l 4 
See the attached graphics from a case involving an extravasation of chemotherapy injury to the plaintiffs’ arm to show how the arm injury is minimal compared to the devastating effects of her other serious but unrelated health conditions (Attachment K).

 LISTNUM Snapoutline \l 4 
This is also an opportunity to use some key video clips from the plaintiff’s deposition on damages issues.

 LISTNUM Snapoutline \l 4 
This is another area where your damages case and proximate cause cases overlap and you can reinforce your proximate cause defense with damages graphics.

 LISTNUM Snapoutline \l 3 
Introduce your damages witnesses just like your liability witnesses

 LISTNUM Snapoutline \l 4 
A PowerPoint slide with the witness’ photo and a brief summary of his/her qualifications and testimony is helpful to orient the jury to the witness’ role in the trial.

 LISTNUM Snapoutline \l 2 
Transitioning Out of Damages Issues
 LISTNUM Snapoutline \l 3 
While damages issues are naturally the last ones to be discussed in opening statement, the presentation should not end on that note.

 LISTNUM Snapoutline \l 3 
This is a good opportunity to transition back to the liability themes

 LISTNUM Snapoutline \l 4 
Example – recall the sympathy discussion in voir dire and/or the discussion in voir dire about how the evidence will show these injuries are not the responsibility of the defendant.

 LISTNUM Snapoutline \l 4 
Explain how these injuries/damages can, and did, occur absent any fault by the defendant.

 LISTNUM Snapoutline \l 4 
Reinforce how the jury will not get to the issue of damages because the other essential elements of proof have not been met.

 LISTNUM Snapoutline \l 3 
Another transition is to talk about how the damages issues are hotly contested just like the liability issues and loop back to your liability themes.

 LISTNUM Snapoutline \l 1 
CROSS EXAMINATION OF PLAINTIFF’S DAMAGES WITNESSES

 LISTNUM Snapoutline \l 2 
The Plaintiff

 LISTNUM Snapoutline \l 3 
The plaintiff with the “good” attitude

 LISTNUM Snapoutline \l 4 
This type of plaintiff can be dangerous for the defense because he/she will likely present as someone the jury would want to help.  On the other hand, such a plaintiff can also be helpful to the defense because he/she has an optimistic, “glass is half full” attitude that can minimize the general damages and focus the special damages on improving the plaintiff’s quality of life.

 LISTNUM Snapoutline \l 4 
The plaintiff with the “good” attitude will admit the many things that he/she can still do and the many aspects of his/her life that bring joy and happiness.  He/she will acknowledge that life is different as a result of the injury but his/her life is not “ruined”.

 LISTNUM Snapoutline \l 4 
The plaintiff with the “good” attitude will want to get back to work, to contribute to his/her family and society.  Focus your damages questions on ways the plaintiff can do just that.

 LISTNUM Snapoutline \l 4 
The plaintiff with the “good” attitude will be receptive to ways in which he/she can normalize daily activities even with a disability.  Have your life care planner, rehabilitation expert and/or vocational rehabilitation expert help you come up with ideas on how the plaintiff can become as functional as possible.  Bring out the plaintiff’s willingness to do those things on cross exam.  In closing argument, you can then use these normalizing ideas to reduce the general damages portion of plaintiff’s claim.

 LISTNUM Snapoutline \l 3 
The plaintiff with the “bad” attitude – when handled correctly on cross, the plaintiff’s angry, “victim” attitude will come out and will usually negatively influence the jury on damages issues (and sometimes even on liability issues).

 LISTNUM Snapoutline \l 4 
Most jurors won’t like a “whiner”.  A plaintiff who exaggerates his/her injuries and focuses exclusively on the negative aspects of the injury will not be received well.

 LISTNUM Snapoutline \l 4 
Don’t buy into the plaintiff’s negative attitude.  Keep your questions focused on the positive.  For example, get the plaintiff committed that he/she would want to work if suitable accommodation could be made.  Your own vocational rehabilitation expert can then point out to the jury the various employment options available.

 LISTNUM Snapoutline \l 4 
Look for failures to follow the recommendations/advice of treating health care providers.

 LISTNUM Snapoutline \l 4 
Look for other evidence on failure to mitigate such as plaintiff’s failure to go back to work or plaintiff’s failure to even attempt to get back to some of his/her usual activities.

 LISTNUM Snapoutline \l 4 
The plaintiff with the “bad” attitude can often be effectively cross examined through the records of his/her treating health care providers.  For example, plaintiff’s physicians may not have put any medical restrictions on the plaintiff’s activities, thus effectively countering plaintiff’s claim that he/she “can’t do anything”.

 LISTNUM Snapoutline \l 4 
Look for and bring out contradictions in plaintiff’s damages testimony and the testimony of lay witnesses and/or treating health care providers.

 LISTNUM Snapoutline \l 3 
A skillful cross examiner does not argue with the plaintiff but firmly and persistently makes his/her points.

 LISTNUM Snapoutline \l 3 
A skillful cross examiner uses cross exam of the plaintiff to show empathy where appropriate but also to put the most positive spin possible on the damages evidence.

 LISTNUM Snapoutline \l 2 
Lay Witnesses

 LISTNUM Snapoutline \l 3 
See the above section on damages discovery.  Careful preparation on damages issues with lay witnesses should provide you some cross examination fodder and may even identify some lay witnesses that the defense might want to call.

 LISTNUM Snapoutline \l 3 
Bring out any inconsistencies between the lay witnesses’ testimony and the plaintiff’s damages evidence.

 LISTNUM Snapoutline \l 3 
Lay witnesses may also be cross examined in the following areas:
 LISTNUM Snapoutline \l 4 
the lay witness may have only fractured or partial information

 LISTNUM Snapoutline \l 4 
the lay witness may have a lack of actual observation.

 LISTNUM Snapoutline \l 4 
the lay witness almost certainly lacks expertise on medical issues.

 LISTNUM Snapoutline \l 4 
the lay witness may lack knowledge of the plaintiff’s pre-existing conditions

 LISTNUM Snapoutline \l 4 
the lay witness may lack awareness of improvements in plaintiff’s condition and gains in the level of plaintiff’s activities.

 LISTNUM Snapoutline \l 3 
Continue to emphasize the positive – bring out what the plaintiff can do rather than focusing on what the plaintiff can’t do.

 LISTNUM Snapoutline \l 2 
Treating Health Care Providers

 LISTNUM Snapoutline \l 3 
Use the prior documented findings in the medical record as your base.  Bring out those that help you.  If the witness goes beyond the documented record, be sure to point that out.

 LISTNUM Snapoutline \l 3 
The treating health care provider may not have seen the plaintiff for some time and can be effectively cross examined on lack of current, up to date knowledge.

 LISTNUM Snapoutline \l 3 
The treating health care provider often has incomplete knowledge.  He/she may not have other treatment records and likely knows little about what the defense experts will say.  These issues can be effectively brought out on cross examination.

 LISTNUM Snapoutline \l 3 
The treating health care provider wants to believe that what he/she does for the plaintiff is helping.  This positive spin can be brought out on cross examination.  Alternatively, if nothing the health care provider does actually helps the plaintiff, this can be brought out to question the plaintiff’s motivation to improve or at least to negate the necessity of lots of future treatment!

 LISTNUM Snapoutline \l 3 
The plaintiff’s non-compliance and/or failure to follow recommendations should be brought out and emphasized where appropriate.

 LISTNUM Snapoutline \l 3 
Be prepared with the medical literature.  Treating health care providers can be effectively cross examined by pointing out how many patients (unlike the plaintiff) have successful recoveries/improvements from the very same conditions.

 LISTNUM Snapoutline \l 1 
THE DEFENSE DAMAGES CASE

 LISTNUM Snapoutline \l 2 
The defendant representative

 LISTNUM Snapoutline \l 3 
On cross exam or adverse testimony, plaintiff’s counsel may try to turn your client into a “stealth” damages witness for the plaintiff by asking him/her questions and seeking admissions on key damages issues.

 LISTNUM Snapoutline \l 3 
Your client needs to practice, as part of preparation for trial testimony, answers to some hard damages questions.  Your client should be able to respond in a compassionate, non-defensive manner and articulate key parts of the defense damages story/themes.

 LISTNUM Snapoutline \l 4 
The practice questioning should be done on videotape and out loud – just as it would occur at trial.  Just talking about how to respond without practicing is typically not sufficient.

 LISTNUM Snapoutline \l 4 
You do not want your client to be hit with these emotionally charged questions for the first time at trial.

 LISTNUM Snapoutline \l 3 
How your client handles adverse questioning about damages will have an impact on the jury’s overall assessment of his/her overall credibility, particularly in a case involving a sympathetic plaintiff.

 LISTNUM Snapoutline \l 2 
Links to the causation defense

 LISTNUM Snapoutline \l 3 
When questioning causation witnesses, we are often eager to get the causation opinion and the reasons supporting that opinion before the jury.  We may neglect to take the next step and question our causation witness on specific conditions or elements of damages.

 LISTNUM Snapoutline \l 4 
For example, your causation witness may testify that the doctor’s actions did not cause the child’s cerebral palsy but may not be asked if that means the doctor’s actions did not cause the need for future treatment for that condition, the inability to work in the future etc.

 LISTNUM Snapoutline \l 4 
This questioning will reinforce to the jury that they should not consider damages that are not caused by the defendant.

 LISTNUM Snapoutline \l 3 
A similar strategy is useful in cases where the plaintiff has other, unrelated conditions or causes for his/her injuries.  Although it may seem obvious to you, your causation experts should sort out for the jury specific conditions and damages claims that are not attributable to the defendant physician’s actions.

 LISTNUM Snapoutline \l 3 
The damages story and causation story are often tightly linked in cancer cases or cases involving underlying conditions which were not caused by the conduct at issue.

 LISTNUM Snapoutline \l 4 
For example, in a cancer case, although it seems obvious, the jury needs to be told that the defendant physician did not cause the patient to get cancer in the first place and can not be responsible for the physical and emotional reactions that flow from that diagnosis.

 LISTNUM Snapoutline \l 3 
You may want to use the language of the damages instruction in your questioning and explain this to the jury.  Many standard jury instructions specifically limit recoverable damages to those proximately caused by the negligence of the defendant.

 LISTNUM Snapoutline \l 4 
You can use this instruction in closing argument to remind the jury of this testimony on causation and damages.

 LISTNUM Snapoutline \l 2 
Damages witnesses

 LISTNUM Snapoutline \l 3 
Economist

 LISTNUM Snapoutline \l 4 
During the damages discovery, the defense team should determine whether a defense economist is needed as a potential trial witness.  This decision is often case specific.  Even if the team determines that an economist is not necessary as a testifying witness, an economic expert can be very helpful in criticizing the plaintiff’s economist’s report and helping you craft your cross exam of the plaintiff’s economist.

 LISTNUM Snapoutline \l 4 
If you include a defense economist in telling the defense damages story to the jury, try to make his/her testimony as understandable to lay jurors as possible.  Use terms and financial strategies an average juror can understand.  Use analogies to juror’s own experience with mortgages, savings accounts, pensions and mutual funds.

 LISTNUM Snapoutline \l 4 
The skilful use of graphics is key to making the defense economist’s testimony persuasive and memorable.  See discussion below at subsection D for some ideas.  Include your economic expert in brainstorming the graphics presentation.

 LISTNUM Snapoutline \l 3 
Life Care Planner

 LISTNUM Snapoutline \l 4 
The decision of whether or not to call a life care planner should be raised as part of the damages discovery strategy.  It is frustrating for counsel, the claims representative and the life care planning witness to have done all the work through discovery and then not be called at trial.

 LISTNUM Snapoutline \l 4 
If a life care planning expert is needed, the direct exam should be put forth in a compassionate but “real world” manner that re-emphasizes the defense damages themes.

 LISTNUM Snapoutline \l 4 
See the discussion below at subsection D on the use of visuals.  You will need to energize the direct exam with visuals beyond the printed life care plan itself.  Make the plan and testimony come to life with the help of your life care planner and photos/images of how the plaintiff’s needs can be met and the quality of life maximized under the defense life care plan.

 LISTNUM Snapoutline \l 4 
The direct exam should also point out where plaintiff’s life care plan is inconsistent with recommendations of the treating physicians, is exaggerated or is duplicative of services that will be provided by government or other social service agencies.

 LISTNUM Snapoutline \l 4 
It is helpful if your life care planner has experience working with “real people” who don’t have lawsuits or claims to fund their medical and care needs.  Your witness can then draw on that experience to support his/her “real world” and not “litigation focused” plan.

 LISTNUM Snapoutline \l 3 
Annuities expert

 LISTNUM Snapoutline \l 4 
The strategic question with this witness is whether to call the annuities expert individually or whether to present the same testimony through the defense economist.

 LISTNUM Snapoutline \l 4 
The answer to this strategy question will depend on the comfort level of your economist with annuities and how significant a role annuities play in your defense damages story.

 LISTNUM Snapoutline \l 5 
Most of the time, the economist will be able to use the annuity figures provided by your annuity expert.
 LISTNUM Snapoutline \l 4 
The direct exam of the annuities or economist experts needs to explain in understandable terms what an annuity is, how it relates to the everyday experience of jurors, how it would be purchased, how it works and its advantages, particularly where life expectancy is uncertain.  The direct exam should also defuse some of the anticipated cross.  Attached is an example of an annuity expert’s direct exam transcript from a recent case (Attachment L).

 LISTNUM Snapoutline \l 4 
In cases where the plaintiff’s life expectancy is limited, a jury may be concerned that the plaintiff will die early, giving the defendant a windfall.  Your annuity expert can give you a way that the annuity can be structured so that the principal will be paid back to the plaintiff’s estate in the event of plaintiff’s early death.

 LISTNUM Snapoutline \l 3 
Treating health care providers

 LISTNUM Snapoutline \l 4 
Trial testimony of treating health care providers can be tricky, particularly since you are not able to speak with them privately prior to their testimony.  The deposition of the treating health care provider thus assumes more importance when you are considering calling a treating health care provider as a witness at trial.
 LISTNUM Snapoutline \l 4 
See the prior discussion at section I(D) re damages discovery of treating health care provider witnesses.  The deposition should give you a good starting point for a direct exam that emphasizes the defense damages themes where possible.

 LISTNUM Snapoutline \l 4 
The treating health care providers almost universally want to believe they are helping the plaintiff; they want to believe in a defense damages theme of hope for the future and a different but still happy and productive life for their patient.  This is often a “safe” area of questioning if you don’t have it covered in a deposition.
 LISTNUM Snapoutline \l 4 
The treating health care providers can also help you in your links between the causation and damages themes.  They can establish that certain conditions and specific damages are not related to the plaintiff’s claimed injuries.

 LISTNUM Snapoutline \l 4 
Depending on their records and their deposition testimony, treating health care providers can help you establish the plaintiff’s failure to mitigate damages and/or to follow the treating physician’s instructions.  They can also help establish the adequacy of the care and treatment plaintiff is currently receiving and the disparity between that level of care and the plaintiff’s claimed future medical care needs.

 LISTNUM Snapoutline \l 3 
The IME physician

 LISTNUM Snapoutline \l 4 
It is important to establish in simple terms and some detail how the examination conducted for this lawsuit is the same as what would have been done if the physician had seen the plaintiff as a patient.

 LISTNUM Snapoutline \l 4 
In addition to the usual questions regarding qualifications, bring out in detail, your witness’ experience treating patients like the plaintiff.

 LISTNUM Snapoutline \l 4 
This witness should be able to bring home to the jury most of your damages themes.  He/she should be asked directly about those themes and be prepared to offer the facts, findings, medical data, literature and/or experience to support those themes.

 LISTNUM Snapoutline \l 4 
The witness’ tone is also important, particularly in cases with a high sympathy factor.  In those cases, the appropriate tone is compassionate, caring, respectful and having an earnest desire to help the plaintiff maximize his/her potential despite the claimed injuries.

 LISTNUM Snapoutline \l 4 
Your IME physician can also use the photos and videos that you obtained in damages discovery to illustrate his/her points re what plaintiff can do.

 LISTNUM Snapoutline \l 3 
Other witnesses with “real world” experience

 LISTNUM Snapoutline \l 4 
ER 702 provides broad definitions of what can make a witness an “expert”.  How a person adapts and copes with a particular disability is beyond the common understanding of a lay juror.  In the right case, you may want to have an “expert” who can talk to the jury about how people deal with this injury in the “real world” in contrast to the “litigation world”.

 LISTNUM Snapoutline \l 4 
How do I find this “real world” witness?  That’s where your creative damages discovery comes in.  You can get names from your IME physician, from your experts or from leaders of the local organization which deals with this disability.  For example, I have put forward as an expert a local woman who runs a group home for developmentally disabled young adults, (none of whom had lawsuits or settlements to fund their needs) to educate the jury on future living and care options in an alleged birth injury case.  This “real world” witness can also work with your life care planner.
 LISTNUM Snapoutline \l 3 
Life expectancy

 LISTNUM Snapoutline \l 4 
This is an issue that needs to be handled delicately but realistically.  Plaintiff’s counsel will predictably argue that you are trying to save money by saying that the plaintiff won’t live long.  You need to point out that the question of limited life expectancy wasn’t created for this litigation.  It was discussed by the plaintiffs treating health care providers and supported by the medical literature.  It is a natural link to your damages testimony by your annuity expert.  (Be sure the numbers given by your life expectancy expert and your annuity expert on the age rating are comparable.)

 LISTNUM Snapoutline \l 5 
The plaintiff’s treating health care providers support a reduced life expectancy, especially if explored as part of their experience with this type of patient.

 LISTNUM Snapoutline \l 5 
Be sure to conduct a medical literature search on life expectancy for the condition at issue and talk to your medical experts about any such studies with which they are familiar.  This can provide persuasive support for your expert’s opinions and is also a source for potential cross examination.

 LISTNUM Snapoutline \l 4 
The plaintiff’s own experts may agree with a reduced life expectancy.

 LISTNUM Snapoutline \l 4 
You should also check the internet for any government statistics on life expectancy for the condition at issue.

 LISTNUM Snapoutline \l 3 
The guardian as adverse witness

 LISTNUM Snapoutline \l 4 
The guardian as an adverse witness should be able to establish how any award would be managed/invested, how the money would be used for “needs” not lump sum awards, the use of a Special Needs Trust, the rates of return on investment, the use of annuities and the fiduciary safeguards protecting any money awarded to the plaintiff.
 LISTNUM Snapoutline \l 4 
This testimony can then be a basis for economic testimony by other witnesses.  It can also be used to support an argument for an annuity and for use of future government benefits.

 LISTNUM Snapoutline \l 4 
The guardian’s testimony can also be used as a foundation for general damages argument that talks about “needs not awards”.

 LISTNUM Snapoutline \l 4 
A Notice to Attend Trial is sufficient, in most jurisdictions to compel the guardian’s testimony where the guardian is a party.

 LISTNUM Snapoutline \l 3 
Vocational rehabilitation expert

 LISTNUM Snapoutline \l 4 
Being able to work or otherwise contribute to society is an important part of any person’s self image and self esteem.  A good vocational rehabilitation expert can help you maximize the plaintiff’s potential not only to earn wages but also to realize the emotional benefits that go along with this.

 LISTNUM Snapoutline \l 4 
A good vocational rehabilitation expert can conduct testing for aptitudes and interests, can identify types of jobs that would be adaptable to plaintiff’s disabilities and can serve as a resource to actually help the plaintiff get a job.

 LISTNUM Snapoutline \l 2 
Use of visuals on direct exam

 LISTNUM Snapoutline \l 3 
Your graphics and PowerPoint slides are not for opening and closing alone.  They should be shown and explained on direct exam of your witnesses.

 LISTNUM Snapoutline \l 4 
Skillful use of graphics will also liven up the testimony of witnesses like economists, life care planners and annuity experts.

 LISTNUM Snapoutline \l 3 
Be creative – use photos of the plaintiff, photos taken from the internet of the actual pieces of equipment needed, and photos of the facility where the treatment would occur.

 LISTNUM Snapoutline \l 3 
Illustrate the power of money for the future with graphics.  See attached slides from J. Ric Gass on the power of a million dollar award for pain and suffering damages.

 LISTNUM Snapoutline \l 1 
DAMAGES AND CLOSING ARGUMENT

 LISTNUM Snapoutline \l 2 
Jury Instructions on Damages

 LISTNUM Snapoutline \l 3 
Discuss the damages instructions

 LISTNUM Snapoutline \l 4 
Our juror interviews show that jurors rely heavily on the jury instructions, including the damages instructions, in reaching their verdict.

 LISTNUM Snapoutline \l 4 
During argument with the Court on instructions, be sure to point out (and then except to) any elements of damages which are included on the instruction but not supported by the plaintiff’s evidence.

 LISTNUM Snapoutline \l 2 
Damages Themes

 LISTNUM Snapoutline \l 3 
By the time of closing argument, your damages themes should not be new information for the jury.

 LISTNUM Snapoutline \l 4 
Barring surprises at trial, closing argument is too late to set forth a new damages theme or story.

 LISTNUM Snapoutline \l 4 
If your themes have been repeated during cross exam of plaintiff’s witnesses and during the defense damages case, your remarks in closing can reference those themes with reminders in words and graphics rather than extensive detail.

 LISTNUM Snapoutline \l 4 
It is helpful to bring back your slides setting out your damages themes from your opening statement.  Tell the jury this is the same slide – you told them what the evidence would be and you kept your word to them!
 LISTNUM Snapoutline \l 3 
You will need to have transitions to and from the damages themes and the remainder of the defense story of the case.

 LISTNUM Snapoutline \l 4 
You don’t always have to put damages arguments at the end of your closing.  See the attached closing argument transcript from recent suicide attempt case where the defense had a strong liability defense and plaintiff’s counsel made the tactical error of asking for way too much money.  You can use such a situation to pounce on plaintiff’s exaggerated damages claim as an introductory remark before your “prepared” presentation.  This can be effective where the exaggerated damages claim is typical of plaintiff’s exaggerated liability claims (Attachment N).

 LISTNUM Snapoutline \l 4 
The links between the damages and liability parts of your story provide a good point for transition.

 LISTNUM Snapoutline \l 2 
Use of Graphics

 LISTNUM Snapoutline \l 3 
If you have told the defense damages story during opening statement, cross exam of plaintiff’s witnesses and in the defense case, the jury should already have seen many of your damages graphics.

 LISTNUM Snapoutline \l 4 
Your most effective images and graphics will be reminders to the jury from your witnesses and your opening statement.

 LISTNUM Snapoutline \l 3 
The most persuasive new graphics for closing argument are those contrasting the plaintiff and defense damages evidence.

 LISTNUM Snapoutline \l 4 
This can be done very effectively on special damages claims.

 LISTNUM Snapoutline \l 4 
This can also be effective in showing contradictions or exaggerations in plaintiff’s general damages.  For example, a split screen slide can show plaintiff’s video testimony of what he can’t do as a result of his injuries and the other side can show the medical record, photo, credit card bill or other piece of evidence that demonstrates plaintiff’s claim is unfounded or exaggerated.
 LISTNUM Snapoutline \l 3 
Graphics can also help the jury understand in real life terms how much $1,000,000 really is – see the attached slides from a recent case which show graphically how long, prior to the injury, it would have taken the plaintiff to earn and/or save $1,000,000 (Attachment O).

 LISTNUM Snapoutline \l 3 
Photos of the plaintiff and other persons with similar disabilities living happy, productive lives can be put together to be an “anti-Day in the Life” video.  The jury should have already seen the photos of the plaintiff during cross exam and/or the defense damages testimony.  The similar disabilities photos can be found as part of your creative damages discovery on the internet.

 LISTNUM Snapoutline \l 2 
Link to Voir Dire and Juror Commitment

 LISTNUM Snapoutline \l 3 
Return in closing to your discussion with the jurors during voir dire about how they will like the plaintiff and how they will feel natural sympathy.  Remind them that they talked about these feelings with you and promised to decide this case with their head and not their hearts.

 LISTNUM Snapoutline \l 3 
Remind the jurors of their promise that they could send the plaintiff away with no money if plaintiff’s counsel did not prove his/her case.

 LISTNUM Snapoutline \l 3 
It is likely that tort reform was discussed by plaintiff’s counsel during jury selection.  Depending on how the case went in and the arguments made by your opponent, you may be able to point out in closing argument how this case is an example of what is wrong or broken in our tort system.

 LISTNUM Snapoutline \l 3 
Loop back to your discussions in voir dire about the importance of the jurors’ oath – their promise to do justice, to be fair to both sides, to decide the case objectively based on the facts, not emotion.

 LISTNUM Snapoutline \l 4 
Remind them that it takes courage to do the right thing, to follow their oath and not take the easy way out of just giving money in an emotional response.
 LISTNUM Snapoutline \l 2 
Arguing Noneconomic Damages

 LISTNUM Snapoutline \l 3 
Develop counter arguments to common plaintiff arguments.

 LISTNUM Snapoutline \l 3 
Should you give the jury a number?

 LISTNUM Snapoutline \l 4 
Strong defense case – yes if it feels right
 LISTNUM Snapoutline \l 4 
60/40 type case - probably not

 LISTNUM Snapoutline \l 4 
Strong plaintiff case - yes

 LISTNUM Snapoutline \l 3 
Explain what noneconomic damages are and what they are not:
 LISTNUM Snapoutline \l 4 
They are not to punish.

 LISTNUM Snapoutline \l 4 
They are not to reward.

 LISTNUM Snapoutline \l 4 
They are to provide reasonable compensation, when justified.

 LISTNUM Snapoutline \l 4 
They must be fair and reasonable to all parties, including defendant.

 LISTNUM Snapoutline \l 2 
Don’t forget to use the verdict form

 LISTNUM Snapoutline \l 3 
Except for the single plaintiff and single defendant cases, special verdict forms are most often used in complex personal injury cases.

 LISTNUM Snapoutline \l 3 
The jury will use the questions of the special verdict form as the roadmap for their deliberations and ultimately their verdict.  You need to go through that verdict form in detail in your closing argument as well.

 LISTNUM Snapoutline \l 4 
You need to make a PowerPoint slide or blow up of the actual verdict form (and the appropriate answer by the jury) and tell the jury how to fill it out in your closing argument.

 LISTNUM Snapoutline \l 4 
If you don’t show them how to fill out the special verdict form, the jury can become easily confused.

 LISTNUM Snapoutline \l 3 
The order of the questions on the verdict form will fit naturally with your transition from liability and damages arguments.  It will give you an opportunity to  reinforce how all issues are tried together and the jury will not even reach the damages issues unless plaintiff has met the burden of proof on the prior questions.

 LISTNUM Snapoutline \l 1 
SUMMARY

It is difficult to talk about damages at trial, particularly when you feel strongly that you should win on liability.  Given the unpredictability and potential volatility of jury verdicts and awards, defense counsel can not count on a strong liability case overcoming a powerful and compelling damages case by the plaintiff.  A strong damages defense is even more important in the close case.  In the event the jury goes against your client, you need to have presented a persuasive, realistic damages case that is designed to reduce the jury’s award.  Take the example of a juror interview from the Pennzoil v. Texaco case - “Texaco never disputed the Pennzoil damages during trial.  So when we went into the jury room and we found that in fact there was a contract, what we had to go on was the damage testimony presented in court.  Texaco never questioned the plaintiffs’ damages.”  You obviously do not want one of your jurors making such a statement in post-trial interviews after a large plaintiffs’ verdict.

This paper will hopefully assist you in becoming not only more comfortable, but also more effective in addressing general damages issues at trial.
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