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RENÉ J. MOULEDOUX

A native of New Orleans, René Mouledoux obtained a Bachelor of Arts in Communications ('72) and a Juris Doctor ('77) from Loyola University.  He is a graduate of the National Institute of Trial Advocacy.  René is Senior Counsel and a career litigation attorney in the ExxonMobil Law Department with assignments in New Orleans, Houston and Melbourne, Australia.  He is currently Coordinator for Upstream Environmental and Intellectual Property Litigation for the corporation.

René is a member of the Bars of Texas and Louisiana and has served as Vice Chair of the State Bar of Texas Administration of the Rules of Evidence Committee from 1995 through 1998.  He is a Vice-President of the Federation of Defense & Corporate Counsel and Chair of its Corporate Counsel Section.  He is a former board member of Lawyers for Civil Justice.  He is a Life Fellow in the Houston Bar Foundation, the Texas Bar Foundation and the FDCC Foundation.  

While an undergraduate, René was the Program Director of campus radio station WLDC. He then had a brief career as a radio announcer at several New Orleans radio stations before moving on to the Law.  In law school, he was a member of Blue Key National Honor Society and a member of Loyola's Jessup International Moot Court Team.  René currently sits on the Visiting Committee of the Loyola University School of Law.

René's greatest accomplishment is his family - wife Cathy and four wonderful daughters.

It is always a challenge to look into the crystal ball and predict the future.  When the task is to envision litigation management in the next decade, the challenge becomes even greater.  Of course some predictions seem relatively safe:  
(1) The plaintiffs' bar will continue to seek large recoveries from corporations on behalf of purportedly injured plaintiffs.  
(2) Law firms will continue to have a profit motive when representing corporations in these claims.  
(3) Corporations will seek to achieve the best litigation results at the lowest cost.
In an effort to better manage litigation in a cost-effective manner, corporate counsel are expected to examine all aspects of the client-law firm relationship and identify for areas for improvement.   The general areas for examination will include: Retention, Staffing, Case Management and Technology.   This paper briefly touches on each of these areas with a prediction on what may happen by the year 2010 and beyond.
RETENTION
Specialist vs. General Trial Attorney
One of the first steps for corporate counsel is to decide who will be the lead trial attorney.  Some companies automatically go to specialized counsel for highly technical matters such as antitrust, environmental or patent.  The role of specialized counsel can be filled by either national counsel or regional counsel.  Other companies will first seek a top notch trial attorney who can try any kind of case and then support the lead trial counsel with technical specialists.   Beyond 2010, companies will balance the prospects for early case resolution - by motion practice or settlement - against the likelihood of the matter proceeding to trial.  Early case resolution would support a decision to retain a specialist while an expectation of trial could lead to retaining a generic trial attorney.
Fee Arrangements

Hourly fee arrangements are much criticized because they create a strong incentive towards inefficiency - a firm increases its income by spending more hours to work a problem.  An alternative approach would reward a firm for both an excellent result and an efficient work effort.  A flat fee for a discrete task (e.g., a motion for summary judgment or an expert's deposition) can be an effective way to control costs provided the number and scope of tasks are limited.  There is a growing trend of "risk/reward sharing" arrangements in which the law firm will reduce its hourly rates but receive a bonus at the end of the matter if an agreed upon result is achieved.  A further extension to "risk/reward sharing" is the pure defense contingency whereby a firm foregoes fees altogether but recovers a large bonus for obtaining the agreed upon result.  Although hourly fee arrangements will likely continue to predominate to the year 2010, the alternative fee arrangements will continue to grow in popularity especially as law firm hourly rates continue to climb.
STAFFING
In-House vs. Outside vs. Contract Attorneys
Lead Trial Counsel - While many companies have large legal staffs, few have in-house trial capability.   Even those companies with first-chair trial capabilities seem to be sending more files to outside counsel as the dockets become more complex and the potential exposure even greater.  Outside law firms have been the option of choice for handling the lead role in litigation.  Beyond 2010, the trend to fewer in-house trial attorneys is expected to continue.  Consequently, outside law firms will take an even larger share of the lead trial attorney role.
Support Counsel - The lead trial counsel needs the assistance of other counsel and paralegals to develop a file, handle discovery and prepare for trial.  Lead counsel typically relies on one or two trusted associates from the law firm to perform key tasks.  Other tasks are often performed by in-house counsel or, in very large document cases, with the assistance of contract attorneys.  On occasion a second law firm is brought in to support the lead trial counsel's firm - especially if the latter is a small, boutique type firm.  Beyond 2010, the in-house counsel will have greater options at staffing the secondary positions as (a) full service firms become more comfortable in a support role for the trial attorney specialist of another firm and (b) the number of contract attorney providers grows.  The quality of contract attorneys is expected to improve as well credentialed attorneys seek that career path as a quality of life alternative to the demands and rigors of law firm practice.
Discovery - Many corporations try to handle a large portion of discovery in-house.  This would include the gathering of documents and the interviews of company personnel to respond to interrogatories, etc.  Corporate counsel then work with outside counsel to develop final responses.  Over time, document requests have gotten more extensive and more complex - especially when electronic records are sought.  Large volumes of documents are requested and document searches can cover multiple locations as well as archives of electronic and hard-copy documents.  The manpower demands of major document productions can be enormous.  Generally, it is not cost effective to have the outside law firms staff the task with associates or even paralegals.  If the company's in-house legal staff does not have a sufficient number of personnel to handle the task, contract attorneys and paralegals can be brought in for a fraction of the cost for law firm personnel.  Of course, the in-house attorney or outside counsel should be closely involved in training and supervising the contract personnel.  Beyond 2010, the use of contract legal personnel is likely to grow.
Research - Whether in a lead role or a support role, the specialized counsel is expected to possess sufficient expertise - and "on the shelf" research - to minimize the need for further research.  However, on occasion, additional research may be needed.  While it may cost-effective to utilize the specialized firm for targeted research, another option is a legal research vendor.  Such vendors gained popularity in the 1990s.  Beyond 2010, there will be greater partnering among a company's law firms - both specialized firms and trial boutiques.  Technological advancements will allow expanded use of web-based systems for the sharing of legal research.
Reproduction - During the past decades many companies entered into national contracts with reproduction vendors.  Law firms were expected to send all significant reproduction work to these vendors.  While most of the reproduction work involved hard copy documents, the volume of electronic documents has grown over time. As a general rule, these national contracts have proved to be cost effective.  Beyond 2010, large reproduction projects will continue to be handled by national vendors with electronic documents becoming the major portion of the work.  It is likely that many large vendors will also provide personnel trained in the gathering and review of electronic documents although close law firm supervision will be required.
CASE MANAGEMENT

Management / Supervision
Corporate counsel are expected maintain effective cost control over all matters in litigation.  Most large companies have formal outside counsel guidelines that spell out limits on staffing, provide directions when the law firm must seek prior-approval before performing certain designated tasks, and identify the type of expenses the company will (or will not) reimburse.  Task-based billing - preferably electronic - tends to be the norm, not the exception.
The degree of supervision will vary by attorney and by law firm.  In most cases, the level of supervision will depend upon the trust earned by the firm and its communication skills.  Generally, an in-house counsel is less likely to micro-mange a file where the firm (1) has previously demonstrated its ability and willingness to control costs and (2) closely communicates with the in-house counsel on law suit developments and anticipated legal work.   The law firm needs to understand that the in-house counsel is ultimately responsible for both the results and the costs of litigation.  The firm needs to work closely with corporate counsel to avoid surprises both as to results and costs.  Most clients are sophisticated and understand the uncertainties of litigation.  With timely communications, unexpected adverse case developments and cost overruns can be handled without generating ill-will between client and counsel.
In the year 2010 and beyond, there will be a further emphasis on cost control and further demands on corporate counsel to more closely direct the work of outside counsel.  In addition, there will be greater use of real-time metrics to judge the performance of the both the in-house attorney and the law firms.  These real time metrics coupled with task-based billing will likely lead to greater discipline in establishing and monitoring lawsuit budgets.   Budgets will become strict cost control devices rather than mere planning tools as they tend to be at present.  In the end, law firms may be judged as much on their cost-effectiveness as the ultimate result obtained.
Third Party Costs / Experts & Consultants

Controlling third party costs, especially those related to experts and consultants, is a constant struggle today.   Some law firms more - seemingly more concerned with winning than an overall cost-effective defense - will hire armies of consultants and then allow them to explore wide areas in the search for potentially helpful opinions.  Consultants expected to testify as experts are sometimes given extraordinary freedom to perform whatever tasks deemed necessary because the law firm is afraid of interfering with the expert's "independence."  Clients tended to be tolerant of these practices provided a good result was delivered at the end.  

In the year 2010 and beyond, companies will exercise even greater control over experts and consultants.  In-house counsel will no longer defer to the best judgment of trial counsel.  Law firms will be limited in the number of consultants to be retained.  These firms will also be expected to supervise consultants and experts more closely and limit the scope of the work and specific tasks to be performed.  Formal budgets per consultant may become the norm rather than the exception.  Those law firms that can deliver quality results and demonstrate even greater cost control will thrive in the coming decade. 
Early Case Evaluations & Resolution

Over the past 10 to 20 years, fewer and fewer cases are actually getting to trial.  Whether through pre-trial dismissals or settlements, the overwhelming majority (around 95%) of lawsuits will not go to trial.  This trend will continue.  Most cases no longer settle "at the court house steps" due to modern alternative dispute resolution processes.  However, on average, case resolution still occurs fairly late in the litigation process.  In essence a company is purchasing a defense in anticipation of trial when the likelihood of trial is virtually zero.   By settling earlier, much of the transaction costs inherent in litigation can be saved.   

The challenge in seeking an early settlement has been in determining the value of a lawsuit without the benefit of a complete file work-up.  For suits of a repetitive nature (e.g., slips and fall claims), past history can be a good indicator of present value.  For the more unique cases, some discovery and legal research may be required.  In either case, a claim can be valued by utilizing reasonable assumptions and a decision tree analysis.  
In the coming years, law firms will be expected to submit their case evaluations at an earlier stage in an effort to resolve lawsuits more quickly.  Firms will be asked to provide their best opinions as to claim values and to explore settlement opportunities without the benefit of extensive discovery, legal research and motion practice.  Law firms will need to adjust to this new approach without (a) cluttering their advice with too many disclaimers and (b) being too conservative in providing a claim value.   
TECHNOLOGY
Communications
There seems to be a step change in written communication devices every ten years.  Communications in the legal business have moved from (a) typewriters & the U.S. mail to (b) word processors & fax machines to (c) computers & e-mails to (d) Blackberries in less than 30 years.  These technological advancements have created the ability to communicate in writing and to forward documents instantly anywhere in the world 24 hours a day.  While they have increased productivity (presumably at a cost savings), these advancements have also created more work.  First, word processors and later computers led to mass production of pleadings and discovery requests.  Fax machines and later e-mails have removed the comfort of mail delays and now allow instant service of discovery requests.   Of course, the creation of electronic documents and databases by the clients has led to the headache of electronic discovery.  In addition, PowerPoint presentations and computer-generated graphics have added more costs (and another set of consultants) to the defense of litigation.  Ironically, as productivity has increased, so has the cost of defense.  It is debatable whether the ultimate litigation result has improved.

In 2010 and beyond, there will be further technological advances.  The key is to use these advances to further enhance productivity without creating additional work while reducing costs and improving litigation results.

File maintenance

In recent years, more and more courts have begun accepting electronic filings.  Pleadings and discovery are routinely created and served electronically.   In addition, hard copies of correspondence or pleadings are scanned into PDF files and transmitted electronically.  Electronic files make it easier for defense counsel to access the firm's files from remote locations.   Even with these developments, electronic file handling is in its infant stage.  Today older attorneys will print out lengthy electronic documents for ease in reading.  Most firms still maintain a complete hard copy set of pleadings and correspondence.
In the years to come, newer attorneys - born and raised in the computer age - will be more comfortable practicing law in the virtual world without the need for hard copies.  Eventually law firm files will be maintained electronically only.   
Shared Networks / Brief Banks

Today, many corporate law departments have established shared networks with their law firms.  This is especially true for mass tort cases such as those involving tobacco or asbestos.  A company, its national counsel and its regional counsel may share access to numerous databases containing legal research, experts and consultants' materials, a master set of documents produced in discovery and other items of common interest.  There has been a move in recent years from proprietary land line networks to secure web-based networks ("extranets").  Many of these networks are slow, difficult to use and expensive to maintain.  However, technological advancements are addressing these problems and by the year 2010 and beyond, shared networks will become more common and utilized in a wider variety of cases.  Indeed, it has been suggested that law firms take the initiative of extending their extranets to clients.  This could be a major marketing tool to companies who are slow to develop such technology themselves.  
NOTHING CHANGES

And so this paper ends where it began.  It seems that some things will never change.  Clients (and their in-house counsel) will demand that their law firms:

· Be more creative in obtaining favorable results and controlling costs.

· Reduce the cost of litigation by avoiding over-staffing, unnecessary work and uncontrolled third party expenses (especially experts and consultants).

· Communicate in real time and eliminate surprises - especially with respect to potentially unfavorable results or litigation cost over-runs.

· Bring home great results at the lowest possible cost.

Law firms that meet these expectations will have appreciative clients and enhanced prospects for future business in the year 2010 and beyond.
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