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	Since joining Adams and Reese, Glen M. Pilie's practice has been centered around environmental issues.  In the course of his practice, Mr. Pilie has served as co-chairman of an industry committee formed under the Mid Continent Oil and Gas Association to review and comment on a General Environmental Impact Statement addressing offshore oil and gas operations in the coastal waters of Alabama and Mississippi.  He also has worked extensively with the Alabama Department of Environmental Management and other Alabama agencies on varied permitting and compliance issues for oil and gas companies and a major chemical complex.

Mr. Pilie serves as common counsel for a group of companies regarding the PAB Superfund Site in Abbeville, Louisiana and has worked representing clients in various EPA or state led remediations.  Mr. Pilie also served as the principal coordinator of Adams and Reese's multidisciplinary team for the joint defense of twelve corporate defendants in class action litigation arising out of the Combustion Inc. Waste Site in Livingston Parish, Louisiana.  He has worked in Alabama and California, assisting clients on complex PSD air permitting.  Most recently, Mr. Pilie was involved in a lengthy trial concerning an oilfield waste disposal site in Thibodeaux, Louisiana.

Mr. Pilie graduated from the University of Southwestern Louisiana in 1973 with a Bachelor of Science Degree in Civil Engineering.  While employed with the Corps of Engineers, he attended Graduate School at the University of New Orleans earning a Master's Degree in Engineering in December, 1977 with emphasis on soil mechanics and water resources.  From 1977 to 1981, he worked as a civil design engineer and then as regulatory/environmental engineer.  He began working with Mobil Oil in New Orleans as environmental/regulatory coordinator in 1981 for Mobil's Offshore Alabama operations.  He continued in that position until July, 1984, when he joined Adams and Reese.  He attended Loyola Law School, receiving his Juris Doctorate in 1982.  Mr. Pilie is listed in Chambers USA Directory as a Leader in the Field of Environment. 



In today’s legal market place, the concept of “partnering” has taken center stage when it comes to factors affecting the decision to obtain the services of outside counsel.  In preparing this presentation, I reviewed dozens of articles on how companies make decisions on what legal resources to secure in various scenarios and what factors drive those decisions.  The articles are written from the perspectives of general counsel, in-house corporate counsel, managing partners of law firms, marketing consultants to law firms, and business consultants to companies.  Inevitably each article hits upon some common thread themes of knowing the company’s business and goals, understanding the company’s expectations or desired results from the legal proceeding, efficiency and cost effectiveness, clear concise communications, and the minimization, if not prevention, of surprises.


In some articles, corporate counsel have summed up their expectations of outside counsel as helping in-house counsel achieve their own performance criteria and goals within the company.  This really is the essence of partnering reduced to its simplest but most important concepts.  From here, partnering gets much more complex, culminating in the concept of “convergence” of the entire need for legal services by a company into a small network of law firms that function almost like a combined virtual law firm with corporate counsel.

For today’s discussion I will stay on the more simple end of the spectrum and focus on the critical importance of getting partnering right in the context of complex litigation and the disastrous effects of getting it wrong.  “Partnering” in the context of complex litigation is as challenging as it is important.  The partnering challenge comes from the multifaceted issues that can accompany complex litigation and the importance springs from the downside risk if those challenges are not properly dealt with through a partnering relationship.  Just by listing some of the challenges encountered in complex cases, the need for effective partnering becomes evident.  Those challenges include:

· functioning of trial teams that often include more than one law firm and multiple lawyers with defined roles;

· dealing with multiple experts on multiple issues and understanding the risk in their work as well as controlling the costs;

· marshalling of documents, and locating company/fact witnesses that can span decades of time and involve many different geographical locations;

· complexities added by mergers or internal reorganizations that have occurred over the relevant time period;

· locating motivated and knowledgeable corporate representative for corporate depositions;

· handling press inquires and in some instances dealing with ongoing press coverage of the case;

· handling legislative issues that can be suggested or become obvious from rulings obtained in the case;
· dealing with issues presented by unusual procedural complexities such as class actions and mass joinder, including community perceptions;

· integrating an appellate team at an early stage of the proceedings;

· conducting focus group sessions and mock trials at appropriate stages of the proceedings; and

· constant awareness of the objective to find a way to resolve the matter in a manner consistent with the goals of the client, including timing and precedential ramifications.


To meet these and hosts of other challenges that can and do present themselves in complex cases with large downside risks, it is essential that a relationship built on partnering be established early on in the life of the case between corporate counsel and outside counsel.  At the core of the partnering relationship is communication.


Particularly in today’s practice, it is not unusual and becoming more the norm for clients to build virtual law firms to handle complex cases.  By this I mean clients often hire lawyers from two or more firms because they recognize special assets those lawyers bring to the task of dealing with the case.  The phrase that “clients hire lawyers not law firms” is practiced routinely in complex cases.  In these situations, it is critically important that the virtual team is built upon partnering and each member of the team recognize the particular skills or assets of each team member.  Basically, each lawyer needs to know why the team was assembled and each team member needs to know how the client expects the team to work together to successfully resolve the case in accordance with the client’s goals and objectives.  These situations where multiple lawyers are involved, often from two or more law firms, present a very real risk for things to fall through the crack if each member of the team does not have a clear understanding of their roles and responsibilities.  It can be easy to assume that someone else is responsible for a task and as a result the task falls through the crack.  The other end of the spectrum also is present, and multiple lawyers may be doing the same task, resulting in additional fees.

To deal with these and other complexities requires clear communication among the lawyers working on the case and clear direction from corporate counsel on the roles of each member of the team.  Early on in the case, corporate counsel should establish the lines of communication.  Corporate counsel should clearly communicate the roles of the lawyers involved.  In my experience, the team functions better if each law firm involved has an attorney responsible for coordinating the efforts of that firm and serves as the primary point of communication with corporate counsel and the coordinating attorney from the other firm or firms that make up the team.  Corporate counsel should feel confident and comfortable that it can direct the case and receive input on the progress of the case through a minimum of contact points.

In diagram form the organizational chart for communications may look like the following:
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The need for organized communications and decision making through partnering is heightened in complex cases involving difficult medical, scientific, and technical issues.  These cases inevitably become battles of experts and require effective coordination in order to control costs while developing the information needed by the experts to render scientifically/medically supportable opinions.  Particularly in environmental/toxic tort situations, the plaintiffs often benefit from the lack of information/data because it allows the experts to develop opinions based on models and/or mere assumptions drawn from what little historical information that may be available.  In such situations, the defense team, in collaboration with corporate counsel, and considering the reasoned input of the experts, must decide if it makes strategic sense to conduct experiments and studies to generate actual data to fill the void that the other side is using to its advantage.  The decision must account for the downside possibility that the data is not helpful.  The cost of obtaining the data is often difficult to accurately predict but the best effort must be made, with the input of the experts, to predict costs so that corporate counsel has a clear understanding of the undertaking and can accurately communicate to the client the reasons why the work is recommended, the upside and downside potential of the resulting data to the resolution of the case, and a reasonably accurate estimate of the cost.  Equally important, is ongoing communication once the effort is underway to provide early recognition of how the data is trending and how the costs are tracking so as not to present any surprises at a time when surprises are extremely difficult for corporate counsel to deal with.

In complex cases, it is not unusual for the case to span from 5 to 10 years and even longer.  In today’s climate of corporate mergers, and just the normal cycle of business reorganizations, it is not unusual and in fact quite common for corporate counsel with responsibility for the case, or docket of cases, to change at least once and possibly two, three, or even four times over the course of the litigation time span.  If the case is structured within the corporate counsel group to accommodate such transitions, then those transitions can occur without major disruption of strategy or other setbacks occurring.  Often, more than one corporate counsel share responsibility for large complex cases and this provides an excellent mechanism to deal with the movement of corporate counsel within the client organization that can and often do occur over the life span of complex cases.


The typical long-life span of complex cases also presents unique challenges with regard to finding, motivating, and keeping company witnesses that are important to the case.  The task of finding witnesses can be particularly challenging if the underlying events happened over the span of many years and requires finding employees, and more often former employees, who can recall events going back 10 or even 20 years.  The role of corporate counsel is key, not only to finding these individuals but, more importantly, convincing them of the importance of the task and motivating them to become involved.  Motivation can be particularly tricky but very important, especially if the potential for punitive damages is present.  Current employees will rarely see immersion in litigation as a witness to be high on the list of ways to move forward within the company.  To us lawyers, it is what we do on a daily basis, but to employees, who often are in managerial positions, involvement in litigation can be a huge distraction that takes time away from doing those things that will advance one’s career.  Moreover, in complex cases with significant downside potential, e.g., punitive damages, any upside reward is usually overshadowed.  For former or retired employees who are potential witnesses, the challenges to find and motivate these individuals can be even more difficult.

The trial team, working in close coordination with corporate counsel, must spend the time to find knowledgeable witnesses who can and are willing to help tell the company’s side of the story.  Motivating these individuals to get involved can be difficult but often can be accomplished by explaining the case in a manner whereby the individual understands that not only is the company being attacked, but the attack calls into question the integrity, ability, and character of the individuals who are the company.  In effect, it is as important to humanize the company with your own employees in order to motivate them as witnesses, as it is to humanize the company before the jury.  This goal can only be accomplished through the coordinated efforts of corporate counsel and the trial team.

As challenging as finding and motivating company witnesses, is the task of marshalling documents in complex cases that span long time periods and implicate several geographical locations.  The other side is keenly aware of this challenge and often will begin to exploit it very early in the case through extensive discovery requests designed to support motions to compel and ultimately requests for sanctions.

This aspect of complex cases has taken on new dimensions in recent years because it is now standard practice for the discovery requests to apply to not only paper documents but electronic information stored on computers.  E-mail communications for instance are a prime target in today’s discovery battles.  In fact, electronic discovery will become much more formalized once the anticipated amendments to the Federal Rules of Civil Procedure take effect on December 1, 2006.  As succinctly stated in a recent DRI article, “several rules were amended with the stated purpose of fully acknowledging the prevalence of electronically stored information and fully incorporating disclosure of electronically stored information into the overall scheme envisioned by the Federal Rules of Civil Procedure.”  To cover the challenges these amendments pose is a seminar unto itself, and many will no doubt be available in the coming months.  But for today’s topic, it is obvious that the new rules will present new challenges that will have to be dealt with by corporate counsel and the trial team.


Beyond challenges presented by discovery rule changes, electronic data management has independently become increasingly relied upon by corporate legal departments.  It is becoming more common in complex cases for companies to marshal documents using an internal electronic database that is setup through the office of corporate counsel and often with the help of a third party litigation support vendor.  In order for such document databases to be helpful, efficient and effective as possible in supporting the defense of the case, there needs to be early and ongoing coordination between corporate counsel and the trial team on all aspects of building the database including design of parameters to guide the search for documents; design of parameters for inputting documents into the database to assure efficient and effective recall capabilities to support responding to discovery and preparation of trial exhibits and witnesses; and design of an access system that assures security but also provides flexibility that allows effective use by the trial team.

Beyond the internal challenges that corporate counsel and the team of outside counsel must collaboratively deal with in complex cases, these types of cases often attract the attention of outside interests such as community groups, environmental groups, and the press.  For those who have worked on complex cases that attract outside attention, especially the press, you have probably learned that this is an area that can be highly sensitive to the company and, if not handled according to company procedures, it can be a quick demise for the trial team and present enormous difficulties for corporate counsel.  In these cases it is important for corporate counsel and the trial team to recognize the potential for press inquiries before the first inquiry is received and to have a clear understanding for how the company expects press inquiries to be handled.  In my experience, the most effective and safe way to handle inquiries from the press is to direct the inquiries to a designated person within the company’s public relations department but making sure that the direction goes from outside counsel receiving the inquiry to corporate counsel who communicates the inquiry to the designated public relations representative.  Depending on the nature of the inquiry, the substance of the response should be coordinated with corporate counsel and the trial team before it is delivered by the responsible person from public relations.

In certain cases where it is evident that the other side is strategically whipping up the press, it may become necessary to respond in a more in-kind manner, with a member(s) of the trial team delivering the message to the press.  In such situations, it becomes even more important for corporate counsel and the responsible trial team member(s) to be thinking as one, with a clear understanding of the message the client wants communicated in a manner/demeanor the client deems appropriate, subject always to appropriate restrictions placed upon counsel by the rules of ethics and professionalism.


At the outset of complex cases, corporate counsel often is aware of the downside potential at the trial stage and for that reason, integrates an appellate team at the very early stages of the case.  The appellate lawyer(s) may or may not be members of the same firm(s) that compromise the trial team, thus adding another layer of communication and coordination funneled through corporate counsel.


The decision of what issues to appeal or seek review of, and when to pull that trigger, are important strategy issues, especially in states like Louisiana where our appellate courts have the authority to grant writs and review interlocutory rulings under certain conditions.  In complex cases it becomes very important for the trial team, in coordination with appellate counsel, to always be aware of the need to build and protect the record for appellate review.


Even with an excellent appellate team and great job by the trial team to build a good record for appeal, it can be the case where judicial relief is just not forthcoming and the reason given is “if relief is to be granted it must come from the legislature and not the courts.”  Such rulings can and do trigger the need to consider seeking legislative enactments and the likelihood of success.  This is particularly true if there is a significant backlog of similar cases waiting to make their way through the courts.

In these situations corporate counsel once again becomes the funnel for communication and coordination among the client’s government relations group and a legislative team often comprised of government relations lawyers who may or may not be members of the same firm(s) that compromise the trial team/appellate team.  The trial team/appellate team, working through corporate counsel, must succinctly explain to the government relations team why legislative relief is not only necessary but just.  They also must inform the government relations team of the expected attack from the other side, which is usually very well organized and forceful.  Moreover, the trial team, government relations team, and corporate counsel must give the client sufficient basis and the potential for a reasonable outcome, to persuade the client to pursue this issue legislatively versus many other legislative issues that may be important to the company.

And finally, through the entire life of complex litigation, corporate counsel and the trial team must have a clear understanding of the client’s overall goals and objectives for getting the matter resolved.  And resolution may be viewed differently at different stages of the overall life of the litigation.  Early on the client may feel that resolution necessarily means getting a case to trial in order to get a true measure of the issue at hand.  In other instances, the matter may have taken on significance for the client only after a trial has concluded with an unexpectedly bad result and many more cases are in the pipeline in need of resolution.  The message is that there must be an ongoing dialogue with the client, focused through corporate counsel, to keep evergreen the client’s goals and objectives for resolving the overall litigation.  It is common in complex cases to gauge the ability to resolve a case and to help determine the optimum time to resolve a case through the use of strategically timed focus group studies and mock trials.  Once again this requires coordination and communication with corporate counsel because these efforts are expensive and may require multiple sessions conducted over the course of the case to determine if the themes upon which the defense is built are resonating with persons similar to the potential jury pool.  The most difficult challenge in dealing with complex cases is to simplify the issues to the minimum most easily explainable ones that a jury can understand and favorably consider.  Focus groups and mock trials are good tools to handle this challenged.  The ability or inability to simplify the case can have a major impact on the ability to try and/or resolve the matter.  The trial team and corporate counsel need to work together to develop the themes and evaluate their effectiveness at achieving the ultimate goals and objective of the client.
Conclusion


The need for the effective partnering between corporate counsel and the lawyers comprising the trial is crucial in complex cases that have significant downside potential.  The keys to effective partnering in these instances is early recognition of the downside potential and seamless communications and coordinated decision making between corporate counsel and the trial team.
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