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Introduction
The outcome of a case can vary depending on a number of factors including litigation climate, case presentation, demographics, and personal attitudes of jury members. When appropriate, a mock trial is an extremely important and useful tool in determining various strategies and assessing risks associated with the trial of a case.
Preparation
Proper preparation is imperative in achieving a successful mock trial. After it is determined via a cost benefit analysis that the case is appropriate for a mock trial, it is recommended that all depositions be videotaped, so they may be utilized in the exercise.
A mock trial consultant should be contracted and the location of the mock trial decided upon. It is always preferable to have a mock trial in the same jurisdiction as the actual trial so the results will be as reliable as possible. The only exception is when the jurisdiction is so small that confidentiality concerns are raised. In this situation, the mock trial should be preformed in a “sister county” with similar demographics. An attorney should be retained to play the part of opposing counsel and he/she should be made fully aware of all the facts and issues, and provided with a complete summary of the case and all relevant pleadings.
In most cities/towns there are research facilities that have two-way mirrors allowing the presentation and deliberations to be viewed (unseen) and videotaped. If no such facility is available, it is possible to conduct the mock trial in conference rooms in hotels or other meeting places, and view the presentation and deliberations through video feed. The facility in which the mock trial takes place needs to accommodate the individuals participating including two to three mock jury panels.
It is important the mock consultant do a good job screening potential mock jurors, so those who would normally be challenged for cause are eliminated from participating. This is also an opportunity to maintain confidentiality by asking the proposed mock jurors whether they have any knowledge of the parties in the lawsuit. The panels should mirror the demographics of real jurors and the number required at the actual trial.

Because of time constraints, most of the videotaped depositions should be edited so only relevant facts and issues are presented. Jury instructions and a verdict form must be prepared, and should be as similar as possible to the forms submitted at the actual trial. Procedural issues such as bifurcation should be discussed and, if necessary, the format should be modified to accommodate requirements specific to the jurisdiction where the case is pending. Confidentiality forms also need to be prepared to ensure that results of the mock trial are not disseminated after the exercise is completed.
Format
Although there are numerous variations on how to conduct a mock trial, below I describe the format that I believe provides the client with the most reliable data.
After the arrival of the mock jurors, the moderator provides a brief description of the case and explains the process and what is expected from each participant. The plaintiff and defense lawyers present opening statements. Edited videotaped testimony of the parties and main witnesses are viewed, and expert summaries (if any) are read. The plaintiff and defense attorneys then present closing arguments.   Jury instructions are read by the moderator, and the mock jurors fill out individual verdict forms. The mock jurors are then randomly divided into 2 to 3 panels. A foreperson for each panel is nominated and deliberations begin. Depending on the length of the presentation, the mock trial will usually last one to two days.
The voting requirements to reach verdict (whether unanimous or some majority) should be similar to what the law mandates in the actual case. The verdict form should be completed by the foreperson. It is important that deliberations be videotaped so they can be analyzed and presented to the client. After verdict has been reached, the moderator has the opportunity to ask follow-up questions in order to gain additional insight and understanding.
At each stage, the mock jurors are required to complete questionnaires. Initially, they complete general questionnaires about personal interests, political and religious affiliations, hobbies, and provide opinions about various topics. This information is helpful in actual jury selection. The jurors also fill out questionnaires after opening statements, after each witness presentation, and after closing arguments. Each assesses the mock jurors’ leanings at various points of the proceedings. The witness questionnaires rate the credibility and likeability of each witness, and how the witness’ testimony affected the mock juror’s opinion of the case.

Before the mock jurors are compensated and dismissed, they are required to sign a strict confidentiality form, which restricts them from communicating about the case and the day’s events to anyone including family members.
Benefits
Results of the mock trial are helpful in assessing potential exposure. If the mock trial is conducted in the same jurisdiction utilizing an accurate representation of the actual jury pool, and the case is presented in a similar way as the actual trial, the results of a mock trial should be comparable. The results may be used in recommendations to the client on how to proceed with the handling of the case. It may be determined that settlement is appropriate in a certain range, or that the case should be tried.
Mock trials are also used to test strategies and to determine how jurors will respond to issues in the case. Feedback on attitudes about topics such as sympathy and large corporations is also obtained. Many times, an issue or attitude does not resonate with the jury as anticipated. It is obviously advantageous to be able to modify a strategy and/or presentation of an issue as necessary prior to the actual trial.
The mock trial also provides a “practice run” for the attorney(s) who will try the case. Lawyers are extremely busy and much of the time their calendar unfortunately dictates priority. Having to participate in a mock trial forces counsel to focus on the case and the presentation of the issues well in advance of the actual trial. It also requires that discovery be completed in a timely manner. If and when the actual trial is conducted, counsel will be prepared and should have the ability to be proactive and more effective.
Information gathered from mock jurors is a useful tool in actual jury selection. The general background questionnaire completed at the beginning of the mock trial, used in conjunction with information gathered during the deliberation process, is helpful in determining preferable demographics for potential jurors. Many mock trial consultants offer their services for the selection of the jury at the actual trial. This is recommended, since the consultant’s involvement throughout the process is a valuable resource.
The mock jurors also provide insight about the creditability and likeability of the actual witnesses. Because videotapes of witnesses’ depositions are used, information can be compiled through questionnaires (as discussed above) in order to give a perspective on how well or how poorly a potential witness may do at the actual trial.   It provides an opportunity to determine the witness’ strong or weak points, which will help in preparation. If the mock trial is conducted prior to the submission of the witness list, a decision may be made to eliminate the witness or to substitute another witness.
Report
After the mock trial has been conducted, the consultant will prepare a report to be used in the on going management of the case. This report should contain general demographics and attitudes of the mock jurors, the questionnaire results of each individual witness, the individual verdict form results, and the verdict results from each mock jury panel. The report should also contain recommendations and findings, and an analysis of the mock jurors’ reactions to the facts, issues, and argument presentations.
Conclusion
A mock trial is useful in determining whether a case is appropriate for settlement or should continue through trial. If the case is to be tried, the information and analysis is invaluable for strategy purposes and preparation. Additionally, it is an excellent resource in jury selection.
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