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The Future of American Jury Trials
I.
The Disappearing Jury

Chief Judge William G. Young of the U.S. District Court for the District of Massachusetts summed up the vanishing trial phenomenon most succinctly when he stated, “The American jury system is dying.  It is dying faster in the federal courts than in the state courts.  It is dying faster on the civil side than on the criminal side, but it is dying nonetheless.”  Neil Ellis, Brief, Saving the Jury Trial, 34-SUM Brief 15 (2005).
A.
Statistical Evidence Showing a Decrease in Jury Trials

Professor Marc Galanter of the University of Wisconsin School of Law has documented and shown empirical evidence that the jury trial is disappearing from our courtrooms at a rate that is alarming.  Id.  According to Galanter, the percentage of civil cases reaching trial in our federal courts has dropped from 11% in 1965 to 1.8% in 2002.  Id.  Trials of criminal cases in the federal courts have also dropped from 15% in 1962 to less than 5% in 2002.  Id.  Despite the markedly high number of criminal defendants, the absolute number of criminal cases tried in the federal courts has decreased by 30%.  Id.  Galanter’s figures also suggest that trials in the state courts are disappearing at roughly the same rate as in the federal courts.  Id.  Jury trials in the state courts plummeted by 28% from 1976 to 2001.  Id.
B.
Reasons Why Jury Trials Are Disappearing

According to Neal Ellis’ Brief entitled, “Saving the Jury Trial,” recent research suggests that there are at least five reasons for the vanishing trial phenomenon.  Id.
First, vast numbers of cases are being resolved by nonjudicial means, especially through alternative dispute resolution (ADR).  Id.  ADR advocates contend that ADR is quicker, less costly, more creative, serve business goals, improve relationships and achieve more lasting results.  Id.
Second, the cost of litigation has risen dramatically.  Id.  Many civil trials involve battles of competing expert opinions which drive litigation costs up.  Id.  Lawyers in high-stake litigations frequently employ pricey jury consultants to insure the most favorable jury.  Id.  Discovery now entails expensive searches and information collected from electronic databases.  Id.  Pretrial motions relating to discovery or disposition of claims also take copious amounts of attorney time and more lawyers are assigned to prosecute or defend any given action.  Id.
Cost-effectiveness is another big factor.  Id.  The RAND study on asbestos litigation costs suggests that only $0.37 of each $1.00 of asbestos litigation expenditures have gone to compensate the victims, while the remainder went to compensate lawyers and pay other transaction costs.  Id.  Thus, parties will naturally look for the most cost-effective means of resolving their disputes.  Id.
Clients must also consider the time that they must devote to litigation by responding to discovery requests, undergoing depositions, preparing for trial and participating in the trials.  Id.  While trials may have lasted only a day or two several decades ago, civil trials often extend for weeks or even months in the current system.  Id.  According to Galanter, civil trials taking four days or more represented 15% of trials in 1965 and 29% in 2002.  Id.  Years may pass before the litigants resolve their disputes.  Id.  Thus, parties have added incentive to resolve the claims early.  Id.
Third, the past decade has witnessed an enormous surge of high-stakes litigation.  Id.  Plaintiffs have resorted to class actions and other devices to “up the ante” in virtually every form of civil litigation, from consumer complaints, mass torts and securities litigation to products liability.  Id.  The bundling of large numbers of individual claims into class actions also has the effect of reducing the number of potential cases that may reach trial.  Id.  As more defendants perceive jury trials to favor sympathetic plaintiffs, they are more inclined to settle these large claims rather than confront bankruptcy.  Id.  Further, media reports of extreme verdicts have influenced the parties’ assessment of risk in proceeding to trial.  Id.
Fourth, since at least 1986 and the U.S. Supreme Court decisions in Matsushita Electrical Indus. Co. v. Zenith Radio Corp., Anderson v. Liberty Lobby, Inc., and Celotex Corp. v. Catrett, all of which advocate the use of summary judgment, the increase of summary dispositions has been connected to the decrease in the number of trials.  Id.  Professor Arthur R. Miller of Harvard Law School has noted that after these Supreme Court decisions, courts are more likely to grant dispositive motions in cases that likely would have been tried.  Id. Additionally, more cases are now being resolved where judges rely on affidavits and documents to decide disputes.  Id.  Further, Congress has passed litigation in some contexts requiring courts to summarily dispose of claims that fail to meet elevated pleading requirements.  Id.
Fifth, changes in the procedural rules and the growing emphasis on managing dockets have forced judges into the role of case supervisors.  Id.  As caseloads increased and more concerns focused on disposition time, docket clearance rates and other management statistics, judges found ways to divert cases from trial.  Id.
C.
Managing Mass Tort Litigation.
The era of mass tort, multi-million or billion dollar products liability (i.e. asbestos, tobacco, pharmaceutical) lawsuits are quickly fading into the past with the advent of “tort reform.”  In the past, defense attorneys were frequently faced with multiple products liability lawsuits pending in multiple jurisdictions known for their outrageous jury verdicts, which were nearly impossible to manage. Frankel, Alison.  “Vanishing Civil Trial.”  The American Lawyer. December 7, 2006. Plaintiffs frequently demanded settlement of strong cases along with the smaller, less significant cases that usually involved a less serious injury or lacked causation. Id.  Defendants were forced to settle these cases due to their inability to fully defend the lesser matters due to the sheer volume of lawsuits. Id.
In recent years, defendants have turned to the judicial panel on multidistrict litigation in order to manage numerous federal lawsuits involving the same or similar common questions of fact pending in multiple district courts across the county.  Id.  The judicial panel on multidistrict litigation (“judicial panel”) is comprised of six (6) members who hear motions for consolidation or coordination pre-trial discovery filed on behalf of both plaintiffs and defendants.  Id.  If the judicial panel grants a motion for coordinated or consolidated pre-trial proceedings, then all federal cases pending and any subsequently filed federal cases (“tag a-long actions”) are transferred to a single judge, who is responsible for coordinating pre-trial discovery.  Id.  The purpose of multidistrict litigation is to reduce duplicative discovery in multiple cases in order to preserve the resources of the party and judiciary.  Id.  This method of completing discovery allows defendants the ability and time to fully investigate each lawsuit in order to separate the legitimate lawsuits from the frivolous lawsuits.  Id.  The number of mass tort cases that were previously settled at a premature stage due to the inability to manage numerous complex cases may be reduced by taking advantage of the benefits of multidistrict litigation.
II.
Jury Trials 10 Years from Now 

A.
Increasing Juror Participation
In 2004, at least thirty states had taken steps to analyze their jury trial systems in order to establish innovative trial practices. Mize, Gregory. Connelly, Christopher.  “Jury Trial Innovations: Charting a Rising Tide.” 4 Court Review, Spring,2004. In January 2005, Members of the Unified Court System’s Jury Trial Project, which was comprised of fifty-one New York civil and criminal judges, conducted an experiment of innovative jury trial practices designed to increase juror participation. Krauss, Elissa. “Jury Trial Innovations In New York State.”  77 May N.Y. St. B.J. 22 (May, 2005).  The following innovative practices were studied in this Project: (1) permitting jurors to take notes; (2) allowing jurors to submit written questions for witnesses; (3) giving substantive instruction on elements of claims or charges at the outset of trial; and (4) voir dire openings by counsel to the entire panel at the outset of voir dire. Id. The following is a summary of the findings from this study.

1.
Note Taking
Juror note-taking is permitted in all states and approved in most federal courts. Id.  The purpose of note-taking is to help jurors pay attention and understand the evidence. Id.  The American Bar Association and Trial Court Rules recommends that jurors should neither be encouraged, nor discouraged from taking notes during trial. Id.  If jurors choose to take notes during a trial, they should be discouraged from trying to transcribe the entire trial word for word. Id.  Jurors should also be warned not to distract attention from the witnesses. Id.
Many attorneys are skeptical about the effect of juror note-taking. Id.  Some believe that note-taking is distracting or gives an unfair advantage to the note-takers during deliberation. Id.  Reports from the Jury Trial Project found that jurors who took notes paid closer attention and remained attentive to witnesses. Id.  They also found that note-taking did not interfere with trial and aided jurors in formulating questions during deliberations. Id. Research has shown that note-taking jurors are accurate and do not focus on evidence they noted over other evidence. Id.
2.
Juror Questions
Currently, thirty-one states allow jurors to submit written questions to a witness and five states prohibit this controversial practice. Id. at 3. The Committee on Juror Questions proposes the following process for submitting juror’s written questions to jurors. First, it should be within the judge’s discretion to allow written questions. Id. Second, the judge and attorneys should review the question prior to submitting the question to the witness. Id. If the question is proper, then the judge should ask the witness the question and allow counsel to follow up. Id.
While many judges and jurors applaud the practice of submitting written questions to jurors, attorneys remain skeptical. Id. at 4. During the Jury Trial Project, many attorneys who participated in the trials allowing jurors to submit written questions to witnesses, approved the practice. Id. The attorneys who participated in these trials agreed, “the questions provided information about jurors’ comprehension; gave insight into how well jurors understood evidence; or alerted the court and counsel to missing information.” Id. Judges who participated in the Jury Trial Project found that “permitting juror questions was helpful to jurors in paying attention, understanding the evidence and reaching a decision.” Id.
3.
Giving Substantive Instruction on Elements of Claims or Charges at the Outset of Trial

The Jury Trial Practice also studied the effect of submitting pre-instruction of jurors of complex legal concepts. Id. at 5.  Attorneys and judges who participated in trials where pre-instructions were submitted to the jury, found that pre-instruction helped jurors understand the law and had a positive impact on trial fairness. Id.  The jurors were able to understand the evidence when they knew the underlying principles of the case. Id.  Attorneys frequently forget that many people do not understand legal concepts such as negligence. Id.
4.
Voir Dire

One of the most successful practice is allowing attorneys to use “voir dire openings” where attorneys are allowed a brief period of time to discuss what the case is about at the outset of voir dire. Id. at 6. The Jury Trial Practice study found that “voir dire openings improve juror candor, increase jurors’ willingness to serve, and improve jurors’ understanding of why voir dire questions are asked.” Voir dire openings also helped jurors understand what the trial was about allowing attorneys to eliminate jurors at the outset. Id.
B.
Summary Jury Trials

In 1984, the Judicial Conference of the United States endorsed the use of the summary jury trial as a method to promote settlement. Harges, Bobby Marzine.  “The Promise of the Mandatory Summary Jury Trial.” 63 Temp. L. Rev. 799, 800 (Winter, 1999).  Summary jury trials are a method used by attorneys to facilitate pretrial settlement by presenting a condensed trial to a mock jury in order to determine the possible outcome of an actual trial. Id.  A summary jury trial consists of a voir dire by the court, a brief summation or presentation of the case to the jury, a charge to the jury by the court and a verdict by the jury. Id.  Summary jury trials promote settlement by: (1) allowing the parties to evaluate the merits of their case; and (2) encouraging private settlement discussions. Id.  The Judicial Conference endorsed the use summary jury trials even though this method is not addressed by the Federal Rules of Civil Procedure. Id.
The following is the standard model of a summary jury trial as designed by Judge Lambros. Id. at 802.  If a case does not settle at the pretrial conference, then it may be set for a summary jury trial. Id.  Before a summary jury trial takes place, discovery must be completed, the court must have decided all pending motions and the case must be set for trial. Id. at 803.  A judge or magistrate judge presides over the summary jury trial. Id.  The individual clients or corporate officers must attend the proceeding. Id.
The parties present a brief trial brief and a proposed set of jury instructions. Id.  The venire is selected by the court’s regular jury pool using an abbreviated voir dire. Id.  Unlike other alternative dispute resolution techniques, the summary jury trial uses a jury of lay persons as fact finders. Id.  After voir dire, the judge advises the jury about the nature of the proceedings. Id.  Most courts will inform the jury that their decision is not binding only after a verdict is rendered so that the jury will deliberate seriously. Id.  Summary jury trials are different than a trial on the merits because the attorneys present all the evidence, rather than using live witnesses. Id.  The parties may agree to allow witnesses to present live testimony in an abbreviated form. Id.  During the summary jury trial, each party has one hour to present a combination of an opening and closing argument and a summary of the evidence. Id. at 804.  The attorneys are only allowed to present admissible evidence from documents, depositions, answers to interrogatories, stipulations, formal admissions, affidavits, or representation that counsel has spoken to witnesses. Id.
After the jury renders a verdict, the attorneys conduct an open question and answer session between counsel and jurors. Id.  The parties gain the most insight into the merits of this case during this phase. Id.  This is extremely helpful in determining whether the case should be settled and if so, for what amount. Id.  A post trial conference occurs after the summary jury trial. Id.  If the parties have not reached a settlement at this time, then the court will schedule a trial on the merits within thirty days. Id.  The court schedules the trial within this short period of time in order to avoid the cost of duplicating work and preparing for trial long after the summary jury trial. Id.
The summary jury trial is closed to the media and the public in order to avoid premature publicity and public disclosure. Id. at 805.
There are many advantages and disadvantages of a having a summary jury trial. Id. at 806. The most important advantage is that the summary jury trial encourages settlement.  Id.  It also allows the parties to have “their day in court.” Id.  The summary jury trial promotes the speedy disposition of the lawsuit and conserves the resources of the parties and judiciary. Id.  It also allows the attorneys to thoroughly develop and test their legal theory. Id. at 807.
There are several disadvantages to having a summary jury trial. Id.  One disadvantage is that the jury is not given the opportunity to weigh the credibility of the witnesses as they usually do not testify during the summary jury trial. Id.  Another disadvantage is the additional cost of presenting the summary jury trial when the case does not settle. Id.  The attorneys must spend a significant amount of time preparing for the summary jury trial which can be very expensive. Id.  Some attorneys are concerned of the effect of the summary jury trial on the work-product privilege and other discovery issues. Id. at 808.  This is no longer as much of a concern as the Seventh Circuit held in Strandell v. Jackson County that “a federal district court may not require litigants to participate in a non-binding summary jury trial.” Id.  Therefore, if a party is concerned about the effect of a summary jury trial, then the party has the ability to refuse to participate in this practice.
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