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Progress Toward Managing Medical Information in a Paperless Environment

The acquisition and analysis of medical and non-medical records is a critical component to build a successful defense in litigation involving illness or injury.  Collected records should be reviewed and analyzed by a qualified analyst, resulting in a legal work product summarizing the plaintiff's medical history.  The summary can range from a general overview to a detailed document including an assessment of the case, current status, pre-existing conditions / alternate causation, and recommended areas for further investigation.  This legal work product helps counsel identify potential witnesses and questions for deposition, and synthesize and present the medical issues of the case at mediation or trial.  

As recently as five years ago, medical records and summaries were prepared and distributed as hard copies or on CD-ROM, with the content subsequently printed to paper.  Today, through the use of scanners and web-based technology, high quality images of medical records and work products can be delivered to counsel via secure extranets, reducing the volume of paper associated with medical information.  Yet, paper copies are still with us, and can still seem overwhelming, especially in mass tort litigation.  Will the day come when management of medical information in litigation is completely paperless?   

The New Legal Health Record - More Than Just A Chart  

The American Health Information Management Association (AHIMA), founded in 1928 to improve the quality of medical records, defines the legal health record (LHR) as “the documentation of the healthcare services provided to an individual in any aspect of healthcare delivery by a healthcare provider organization.”   

Historically, the plaintiff's medical history consisted of the contents of the paper chart together with radiology films or pathology specimens.  With the availability of various electronic media and web-based technology, the definition of the legal health record has become more complex.  Medical records can now be created and stored not only as paper documents, but also in electronic form and in hybrid (part paper, part electronic) environments.  Health records now may also include:

· Audio and video recordings 

· Alerts, reminders, and pop-up screens 

· Source-system (computer-generated) data

An updated practice brief published in September 2005 by AHIMA provides guidelines for defining the legal health record in light of these new technologies, users, and uses.  The update provides guidance on a number of issues to ensure information is accessible for its ultimate purposes, regardless of the technologies employed or users involved, including:

· How to handle information created as paper documents, in electronic media, and in hybrid (part paper, part electronic) environments

· How to handle alerts, reminders, pop-ups, and continuing care records

· What data and documents to include in the record, as well as what to exclude
· How to handle source-system data (from which interpretations, summaries and notes are derived)

· Continuation or recreation of patient care documentation when electronic systems are unavailable

To learn more about the LHR, consult the updated AHIMA practice brief available online as follows:

http://library.ahima.org/xpedio/groups/public/documents/ahima/bok1_027921.hcsp?dDocName=bok1_027921
Government Initiatives in Electronic Health Records 

In 2001 the Office of Management and Budget and Federal agencies identified 24 Electronic Government (eGov) Initiatives to help business interact efficiently and effectively with the Federal government. The Consolidated Health Informatics (CHI) Initiative is one of these eGov initiatives. CHI is a collaborative effort to adopt health information interoperability standards, particularly health vocabulary and messaging standards, for implementation in federal government systems.  About 20 department/agencies including the Department of Health and Human Services, the Department of Defense and the Department of Veteran's Affairs are active in the CHI process.  

In January 2004, President George W. Bush outlined a plan to ensure that most Americans have electronic health records by 2014.  Following on this initiative, seven bills are pending in Congress dealing with Health Information Technology (HIT):

	Bill 
	Title
	Sponsor(s)
	Key HIT Features

	H.R. 4641
	Assisting Doctors to Obtain Proficient and Transmissible Health IT Act (ADOPT HIT)
	Rep. Phil Gingrey (R-Ga.)
	Would provide tax incentives for physicians to invest in health IT

	H.R. 4832
	Electronic Health IT Act
	Reps. Jon Porter (R-Nev) and William Clay (D-Mo.)
	Would establish an Office of HIT headed by the Chief Health Informatics Officer who shall develop an interoperable HIT strategic plan

	H.R. 2234
	21st Century Health Information Act
	Reps. Patrick Kennedy (D-R.I) and Tim Murphy (R-Pa.)
	Would authorize the Dept. of Human Services to give health IT grants and establish a technical assistance center to assist physicians with HIT

	S. 1418

H.R. 4642
	Wired for Health Care Quality Act
	Sens. Bill Frist (R-Tenn.) and Hillary Rodham Clinton (D-N.Y.)
	Would set the stage for adoption of an interoperable national health IT system

	H.R. 4157
	Health IT Promotion Act
	Reps. Nancy Johnson (R-Conn.) and Nathan Deal (R-Ga.)
	Would set national standards for interoperability

	S. 1356
	Medicare Value Purchasing Act
	Sens. Chuck Grassley (R-Iowa) and Max Baucus (D-Mont.)
	Provides for a national health information network pilot project and addresses anti-kickback laws so health care entities can share technology with physicians

	S. 3454

H.R. 5559
	Independent Health Record Bank Act
	Sen. Sam Brownback (R-Kan.), Rep. Dennis Moore (D-Kan.) and Rep. Paul Ryan (R-Wisc.)
	Would create independent health record banks that would manage lifetime health records


(Hayes, H.B., "Legislative Jam-Up", Government Health IT, August 14, 2006, <http://www.govhealthit.com/article95601-08-14-06>)

The bills all promote the creation and maintenance of transportable, secure, personal health records over a national health information network and identify the following potential benefits: 

· Improved quality of care

· Reduced cost associated with medical errors

· More accurate and complete medical information

· More accurate and complete capture of codes and charges for payments

· Improved communication among providers enabling them to respond more quickly to patients' needs ("telehealth") 

A 2005 RAND Corporation study estimates that efficiency savings for both inpatient and outpatient care through the widespread adoption of HIT could average over $77 billion per year (RAND Corporation, "Health Information Technology: Can HIT Lower Costs and Improve Quality?", 2005, <http://www.rand.org>). 

The Certification Commission for Healthcare Information Technology (CCHIT), an independent, voluntary, private-sector initiative, is the recognized certification authority for electronic health records and their networks.  Their mission is to accelerate the adoption of health information technology by creating an efficient, credible and sustainable product certification program. On July 18, 2006, they announced the first CCHIT Certified Ambulatory electronic health record (EHR) products.  
As the bills in the above table move forward, however, many major issues will need to be resolved:

· Leadership:  Which governmental department(s) and agency(ies) will be responsible for implementation?  Can political agreement be reached?

· Funding:  How will the creation and maintenance of the network be funded?  While patients will benefit from better health, and payors will benefit from lower costs, providers will bear the costs of implementing HIT.  

· Standards:  Can all the various hardware, software, and communication standards for electronic data exchange be harmonized to yield a truly interoperable network?   At the time of this writing, CCHIT is asking for input from organizations and vendors currently providing or capable of developing a laboratory environment and/or test tools and procedures for interoperability testing of electronic health records.  In 2007, certification will expand to include ambulatory (office-based) interoperability capabilities and selected components of inpatient EHRs, including interoperability.  CCHIT intends to require both laboratory testing for interoperability as well as observed juror demonstrations. 

· Buy-in among health care providers:  About 20 to 25 percent of hospitals and 15 to 20 percent of physicians currently have HIT systems (RAND Corporation, op.cit.), but there is little sharing of information among providers.  Will the owners of these existing self-contained systems connect to the larger network?  Who will pay for the replacement or conversion of existing non-standard systems?

· Secondary uses and privacy:  Will individuals trust that their personal health information remains protected in non-direct care applications?  Secondary uses of personal health information could include analysis and research to expand knowledge about diseases and treatments, quality and safety measurement to strengthen understanding of the efficiency and effectiveness of the health care system, and to aid in accreditation of providers.  Such secondary uses, however, pose a number of ethical and policy challenges.  The American Medical Informatics Association (AMIA) issued a report on September 11, 2006 discussing the full range of issues related to the secondary use of health data and their attendant issues.  The report can be found at: http://www.amia.org/inside/initiatives/healthdata.asp
· Extent of records capture:  In order to develop a complete picture of a patient's health, it will be critical that the patient's stored or archived records be captured electronically.  Should health care providers lengthen their record retention times to permit as much historical information capture as possible?  An interesting sidebar to this issue is the potential obstacle of mold-contaminated documents resulting from damp storage conditions in medical record archives.  This issue was the subject of an article in the August 2006 issue of the American Bar Association's Health Law Section newsletter (McCoy, B.W. and J. F. McCarthy, "Mold and Health Information Technology", ABA Health eSource, Volume 2 Number 12, August 2006, <http://www.abanet.org/health/esource/vol2no12/mccoy-mccarthy.html>). 

·  Legal admissibility of electronic health records:  All health records must be identified and authenticated prior to admissibility in court.  Authentication procedures will differ for a computer-stored record such as a progress note or dictated report, and a computer-generated record such as test results from diagnostic equipment.  Details about this and other authentication issues can be found in the AHIMA Practice Update: Maintaining a Legally Sound Health Record—Paper and Electronic available online as follows:

http://library.ahima.org/xpedio/groups/public/documents/ahima/bok1_028509.hcsp?dDocName=bok1_028509
A Vision of Tomorrow

Components of a national health information network are already in place and progress continues to be made toward implementing an extensive, interoperable national health information network.  The process for collecting, analyzing and presenting medical information to defend claims and litigation is becoming paperless and the anticipated protocol will likely be:  

1. An electronic authorization is produced and emailed to the appropriate record custodian or administrator who maintains the plaintiff's EHR.  The authorization is electronically verified, allowing the records to be released.

2. The EHR administrator locates and emails, or downloads to a secure site, the requested electronic records (or "No Records Statement").  Phone calls or letters to follow up the request are reduced or eliminated.  

3. Imaged records are automatically uploaded onto the extranet hosting the litigation documents.  

4. Imaged records are organized and certified on-line, and electronically Bates stamped. 

5. Medical analysts review and summarize the records using the on-line images and prepare an electronic work product that is hyperlinked to the imaged records, and posted to the extranet.    

6. Users view the records and work products on-line, post comments to records or work products on-line that can be read by others, and/or email their commented versions to other users. 

7. Users download images and work products to their laptop for local use in deposition, war rooms and trial.

8. Once the case is resolved, the imaged records and work products are stored in an electronic archive.

While much work remains to establish the front-end infrastructure (items 1 - 3), the last five steps are a reality today.  Tomorrow, attorneys will rarely, if ever, have to handle a sheet of paper in medical-based litigation.   

Selected On-line Resources for Health Information Technology  

American Health Information Management Association (AHIMA)

The mission of the American Health Information Management Association is to be the professional community that improves healthcare by advancing best practices and standards for health information management and the trusted source for education, research, and professional credentialing.  http://www.ahima.org/
American Medical Informatics Association (AMIA)

The American Medical Informatics Association is an organization of leaders shaping the future of health information technology in the United States and abroad. AMIA is dedicated to the development and application of medical informatics in support of patient care, teaching, research, and health care administration.  http://www.amia.org/
Certification Commission for Healthcare Information Technology (CCHIT)

CCHIT is the recognized certification authority for electronic health records and their networks, and an independent, voluntary, private-sector initiative. Our mission is to accelerate the adoption of health information technology by creating an efficient, credible and sustainable product certification program.  http://www.cchit.org/
Consolidated Health Informatics Initiative (CHI)

The Consolidated Health Informatics initiative is one of the Office of Management and Budget's (OMB) eGov initiatives. CHI is a collaborative effort to adopt health information interoperability standards, particularly health vocabulary and messaging standards, for implementation in federal government systems. About 20 department/agencies including the Department of Health and Human Services, the Department of Defense and the Department of Veteran's Affairs are active in the CHI governance process. http://www.hhs.gov/healthit/chi.html
Healthcare Information and Management Systems Society (HIMSS)

The Healthcare Information and Management Systems Society is the healthcare industry's membership organization exclusively focused on providing global leadership for the optimal use of healthcare information technology (IT) and management systems for the betterment of healthcare. http://www.himss.org/
Point of Care.net

A comprehensive source of news and information about point of care products, tests, events and publications.  http://www.pointofcare.net/
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