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INTRODUCTION

In this issue of the QUARTERLY, we are pleased to bring you three new articles
that will appear in The Masters Manual, which we introduced in the 2008 win-
ter edition of the QuarTERLY. These articles continue the tradition of providing
practical advice about issues common to litigation. Even before The Masters
Manual was introduced, FDCC members and their associates published articles
in the QUARTERLY that deserve to be recognized as “Masters Manual” articles. To
acknowledge the timeless value of these articles, we are also republishing four
QUARTERLY “classics” in this Masters Manual issue of the QUARTERLY.

Many of our readers will recall Sandra Clark’s presentation on cross-exam-
ination in the Trial Masters Program at the 2010 Annual Meeting. Now, we are
pleased to publish Ms. Clark’s article “The Art of Cross Examination” in The
Masters Manual. Ms. Clark’s thorough explanation of how to master the “art” of
cross-examination is supplemented by transcripts of cross-examination conduct-
ed by many talented and experienced FDCC members. The article also addresses
technology and psychology, especially as those topics relate to improving tra-
ditional cross-examination methods. Juries will appreciate and understand the
corporate defendant’s story when defense counsel use these techniques. In “The
Art of Cross-Examination,” Sandra Clark cites Timothy Pratt’s article “The Ten
Commandments of Cross-examination” and explains that Mr. Pratt “underscores
the theme that cross-examination is an art, and that three factors combine to
create this ‘artistic’ success — personality, presence, and persuasion.” Ms. Clark
advises her readers that Mr. Pratt’s “article is full of insight and examples and
should be read in its entirety.” We agree, as do others who over the years have
requested permission to reproduce Mr. Pratt’s article. Mr. Pratt’s article is a clas-
sic, worthy of a Masters Manual designation and is therefore, republished in this
Masters Manual issue of the QUARTERLY.

In “Trial Use of Computer-Generated Animations and Simulations,” Thom-
as M. Goutman and Guy A. Celluci explain why computer-generated animations
and simulations can be enormously persuasive and potentially case-defining
evidence when used to supplement lay and expert witness testimony. This com-
prehensive article explains the difference between animations and simulations
and why that difference matters. It also includes practical advice when using
animations and simulations during a trial as well as a compendium of case law
highlighting how various jurisdictions have ruled on issues pertaining to com-
puter-generated animations and simulations.

Juries must take into account statistical evidence and probabilities in virtu-
ally every trial. Latha Raghavan and Mark P. Donohue tackle this subject in “The
Presentation of Probability to the Jury.” They note that “the only way to assess
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uncertainty is with the consideration of probabilities. The jury, therefore, inevi-
tably considers probabilities when assessing evidence—that is, the jury consid-
ers how probable it is that the events occurred as each side presents them.” As
the authors explain with a practical examples and insights, it is imperative for
lawyers to present statistical evidence in a way that does not distort the jury’s un-
derstanding of the facts. To do so, lawyers must understand how jurors (and even
some judges) may misapprehend statistical evidence. If they anticipate these
problems, lawyers can effectively present evidence of probabilities and counter
an opponent’s misleading use of statistical evidence and help a jury reach an ac-
curate verdict.

In addition to Timothy Pratt’s “The Ten Commandments of Cross-examina-
tion” mentioned above, this issue of The Masters Manual includes three other
articles that we have designated as “classics.” E. Phelps Gay was the 2004
recipient of the FDCC’s Andrew C. Hecker award for the best QUARTERLY ar-
ticle “Professionalism in Depositions: The Sound of Silence” which we have
selected as a classic worthy of inclusion in The Masters Manual. Even though
the obstructive deposition conduct that characterized litigation in the 1980’s and
1990’s is largely behind us now, it is useful to be reminded of the history that led
to the 1993 amendments to Federal Rule of Civil Procedure 30(d) and state in-
novations that improved discovery practice. As Mr. Gay writes in the conclusion
to his article,

Effective advocacy in an adversarial system can survive and flourish
without obstreperous and obstructive deposition conduct by counsel. As
witnesses testify without unnecessary interruption, counsel can turn their
professional skills to the evidence adduced and the legal issues that sur-
round such evidence. In the process, depositions can return to their origi-
nal function as efficient vehicles for the discovery of information relevant
to the resolution of a dispute.

Every lawyer needs a thoughtful prospective juror questionnaire and a
method for tabulating the results and this is why we selected Jack Daniels and
Annie Knafo’s 2005 article “Prospective Juror Questionnaires Made Easy” for
inclusion in The Masters Manual. In this article, the authors share their years of
experience and fresh perspective on juror questionnaires. They explain the value
of juror questionnaires and the type of questions to ask, the information that can
be elicited, and how to use that information when selecting a jury. Their article
provides a sample questionnaire and instructions for coding the results, and it
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explains how to use the information to rank potential jurors on a continuum from
“most favorable” to “most risky.”

The final “classic” for this issue of The Masters Manual is Glen M. Pilié’s
article entitled “Partnering in Complex Litigation.” When The Masters Manual
was introduced, Tim Pratt wrote: “This Manual will serve as a comprehensive
written reference for our members and will present practical and tactical solu-
tions to some of the most challenging problems we face.” Mr. Pili¢’s article cer-
tainly satisfies these criteria. His article explains how corporate counsel partner
with lawyers from more than one firm to create a virtual law firm, the challenges
that exist and “the critical importance of getting partnering ‘right’ in the context
of complex litigation.” Each challenge that Mr. Pilié identifies is thoroughly ex-
plained, and the reader is rewarded with a wealth of ideas and solutions that only
an experienced corporate litigation manager could generate.

We would again like to thank Frank Ramos, who developed and promoted
the concept of The Masters Manual, and Latha Raghavan, Chair of the Publica-
tions Committee, for their consultations regarding the articles we selected for
this issue of The Masters Manual. We look forward to identifying additional
QUARTERLY articles as “classics” that we can include in future issues of The Mas-
ters Manual and we welcome recommendations of past QUARTERLY articles that
FDCC members think are worthy of inclusion in The Masters Manual. In addi-
tion, we look forward to publishing new Masters Manual articles and especially
encourage participants in the FDCC Trial Masters Program to formalize their
remarks as articles for future issues of The Masters Manual.

Patricia Bradford
Alison Julien
Co-Editors, FDCC Quarterly
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The Art of Cross-Examination’

Sandra F. Clark

I
INTRODUCTION

Juries constantly evaluate witnesses to determine what the truth is. They make tentative
decisions about who is winning and who is losing, and who is good and who is bad.! A jury
often makes up its mind early in a trial, long before a defendant even puts on a witness.
Juries frequently identify with an individual plaintiff instead of a large corporate defendant
and see themselves as being able to level the playing field. During voir dire and opening
statement, the defense attorney outlines his client’s story and sets the themes of the case.
The attorney then fills in the details of the defendant’s story by cross-examining the plain-
tiff’s own witnesses through well-prepared and effective questioning. Oftentimes, the case
has already been won or lost by the time the defense calls its own witnesses. The better the
cross-examination of the plaintiff’s witnesses, the fewer witnesses the defense will need to
call in its own case, thus depriving a good plaintiff’s attorney of the opportunity to cross-
examine the defense witnesses in front of the jury.

This Article presents a composite of cross-examination techniques that may be useful
in effectively conveying a corporate defendant’s story. The Article also addresses the uses
of technology and psychology to improve upon traditional cross-examination methods and
to assist in finding the art in the process.

T Submitted by the author on behalf of the FDCC Toxic Tort and Environmental Law section. The author
acknowledges the able assistance of David Red of MehaffyWeber, Beaumont, Texas.

! Robert A. Spanner, The Truth about the Orthodoxy of Cross-Examination, 16 INTELL. Prop. LiTiG. 1 (2005).
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to verdict and she obtained one of the top 10 defense verdicts
recognized by the National Law Journal in 2001. In addition,
Ms. Clark is a member of the Multidistrict Litigation Advi-
sory Committee for the Texas Asbestos MDL. Ms. Clark is a
member of the State Bar of Texas and is admitted to practice
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Texas Board of Legal Specialization, the Texas Bar Foundation, the American Inns of Court,

the Federation of Defense and Corporate Counsel, the Products Liability Advisory Council,
the American and Texas Bar Associations, the American Board of Trial Advocates-Houston
Chapter, Texas Association of Defense Trial Attorneys, and the Defense Research Institute.
She has been listed in the Best Lawyers in America since 2000 and Texas Monthly Super
Lawyers since 2003. Ms. Clark was also listed as one of the Top 50 Female Super Lawyers
in Texas and as one of the Top 100 Super Lawyers in the Houston Area for 2006 and 2007.

11.
STRATEGIC CROSS-EXAMINATION

“Cross-examination is the ‘great engine’ for getting at the truth.”

A. Primary Purposes of Cross-Examination

Cross-examination generally serves two primary purposes:

Destructive Cross: The goal of destructive cross is to discredit the testifying witness
or another witness. This type of cross is designed to reduce the credibility of the witness

or the persuasive value of the opposition’s evidence.’ The use of impeachment material is
a key to destructive cross, as it provides the ability to attack and discredit the bases for the

2 RaLrH ApAM FINE, DIRECT AND CROSS-EXAMINATION OF EXPERT WITNESSES TO WIN, SM060 A.L.I.-A.B.A.
267 (2007), adapted from RaLpu Apam FINg, THE How-To-WiN TriaL ManuaL (Juris 3d rev. ed. 2005).

3 Fred T. Friedman, Cross-Examination Skills, 1 (2007), http://www.ncids.org/Defender%20Train-
ing/2007%20Defender%20Trial%20School/Cross-Examination%20—%20Friedman.pdf.
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witness’s statements or opinions. The cross-examiner’s goal is to establish control of the
witness both in his mind and in the mind of the jury. The jury expects that, and as the trial
proceeds, if the attorney excels in cross, the jury will look forward to what will happen next.*

Supportive Cross: Cross-examination is the defense lawyer’s opportunity to tell his
story and to make significant points with the jury. Jury research shows that the jury deter-
mines who should win a case early in a trial. Defense attorneys should rarely wait until their
case-in-chief to develop their arguments because by then it may be too late. Research also
shows that jurors pay closer attention to cross than to any other part of a case. Supportive
cross-examination can be used to bolster the questioner’s own theory of the case and to
tell the defense’s story. It should develop or expand on favorable aspects of the case not
developed on direct examination.’ This testimony may support your witnesses or assist in
impeaching other witnesses.

In many jurisdictions—especially in state courts—cross-examination is not limited in
scope to the areas covered on direct. In those jurisdictions, cross can often yield helpful
testimony given by experts from other cases or from other sources such as published articles
and now from blogs or e-communication. Once a witness is on the stand, he is fair game.
Cross may also bring out from fact witnesses helpful testimony that was carefully avoided
in their direct testimony.

Effective cross should result in a defendant needing to call fewer witnesses. Strategi-
cally, the defense attorney may call fewer witnesses for several reasons:

¢ To avoid repetition of facts or details clearly brought out in the case already;
¢ To move the case along toward close without appearing to delay;
e To put on only key witnesses who will stand up well on cross themselves;

e To prevent giving a skilled attorney on the other side a chance to score major
points, thus ending on a high note during the defense case.

Before conducting cross-examination, the attorney must think strategically. Is cross-
examination necessary for each witness? The answer is no. Of course, it is difficult to say
“no questions,” and most attorneys take the bait. Instead, the attorney should ask “Did that
witness’s testimony hurt my case? If so, would asking questions improve or reinforce the
bad?” Only if asking questions would improve the situation should the lawyer cross-examine
the witness.

Usually testimony of family members in a death or serious injury case hurts the defen-
dant’s case; however, a jury expects these witnesses to be emotional and sympathetic. Jurors
will have compassion for them and will probably identify with them. Consider declining to

4 Kevin W. Holt, Tips for Effective Cross-Examination, Litic. NeEws, Winter 2006, available at http://www.
gentrylocke.com/getarticlepdf.aspx?id=164.

S1d.
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question family members unless you cannot get critical evidence into the case in any other
way. The jury knows that the family probably exaggerated its story, and a defense attorney
does not need to point out the obvious. In a recent very high-profile pharmaceutical case,
the judge privately stated—after the case had been resolved—that the defense’s decision
to extensively cross-examine the widow about her relationship with her husband and her
husband’s other health issues was a disaster. Most of that evidence had already been intro-
duced through medical records and the testimony of other witnesses. The jury was angered
by what it saw as heavy-handed and inconsiderate tactics on the part of the company. And
the old adage provides that if a party (or attorney) makes the jury mad, he loses the case.
The defense strategically decided to have a female attorney question the widow. However,
that cross-examination was her only assignment in front of the jury during the entire case.
It was an obvious ploy, and the jury did not like it.

Other considerations in the decision of whether to cross a witness and how extensive
the cross should be are the following:

How important is the witness to your case or the plaintiff’s case?
Does the jury expect cross?
Will the jury think you are conceding everything the witness said if you do not cross?

Did the plaintiff’s attorney leave out an area you consider important on direct that
may be a trap if you ask about it? (Obviously, if you have deposed the witness, this
trap should not be a real potential.)

Can the witness be controlled?
Do you want to give the witness a chance to repeat his direct testimony?
Can the witness be impeached?¢

Typically, the jury will have an initially favorable view of non-party fact witnesses.
So at the close of direct, the jury will most likely feel familiar and friendly toward the fact
witness.” For this reason, you must carefully control the tone of the cross-examination of
fact witnesses. A harsh cross-examination of such a witness, even if he is hostile toward the
defense, will generally not be well-received by the jury.?

B. Develop a Plan

All cross-examinations must be carefully planned. You should separately evaluate and
establish a goal for each witness. Determine the type of witness. Is he hostile, helpful, or
neutral? Decide the facts you must prove with each witness. If you can further your story

¢ Id.
7 Id. at 44.
8 Id.
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through the plaintiff’s fact or expert witnesses, could that reduce the number of witnesses
you need to call? Each part of a trial should be interrelated and should reinforce the other
parts. Cross-examination is an integral part that should help the jury understand your cli-
ent’s story. Each cross should have a purpose, and the overall purpose must be to advance
the case objectives and goals.’

Asking leading questions with yes or no answers enables the cross-examiner to “testify,”
and is the general rule to follow in cross. Each question should be intended to advance the
goals defense counsel has already established for this particular witness. Each question
should fit within the planned scope of the examination.!” In most cases, juries will reject
the testimony of an evasive witness who cannot or will not answer simple questions with
simple answers.!! The success of a cross-examination depends as much on what is not asked
as on what is. Do not ask the question unless it fits within the plan, it furthers the goals of
the defense, and the answer is either already known or does not matter.'2

When developing the plan for each witness (including fact witnesses), the attorney
should outline the points to be made with that witness. How can the cross of this witness
contribute to the defense story and themes? If the witness will not concede anything helpful,
use the cross-examination to show that the witness is biased and undermine the credibility of
the plaintiff’s story. If the witness’s bias is obvious, you may be able to expand his negative
testimony to show that it is contrary to the experience of the jury and not to be believed.

C. Effective Rules of Engagement
Judge Ralph Fine has provided valuable advice to attorneys conducting cross-exami-

nation:

Do not ask a question on cross-examination unless it satisfies one of the following
rules:

1. The jury already knows the answer before the witness responds, or
2. The answer cannot hurt you, or
3. You have immediate impeaching material.'®

Judge Fine also provided a sample cross-examination and a critique of that examina-
tion. Many of his points are worth careful consideration. In his opinion, a lawyer should
rarely object to the admission of evidence in front of the jury. In most trials today, evidence
is pre-admitted and objections have been previously made, but there are occasions to ob-

° Alan B. Parker, Planning Cross-Examination, FOr THE DEFENSE, Sept. 2001, at 21.
10 Friedman, supra note 3, at 44.

" rd.

2.

3 FINE, supra note 2, at 237.
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ject during witness testimony. Unless the objection is necessary to preserve the record for
appeal, it usually should not be made. An objection only reinforces the testimony or docu-
ment, and Judge Fine believes that “winning lawyers are truth givers in their trials.”'* He
believes that objecting in front of a jury makes the jury think the attorney has something
to hide. Obviously, the attorney may need to object to protect the witness, to make a point
with the jury, or to stop egregious behavior. In Judge Fine’s example, however, the witness
is answering questions very well, yet plaintiff’s counsel objects to a question. The attorney
may be technically correct, but the objection does not advance his case. Judge Fine believes
that the testimony was actually helping the objecting attorney, so the objection served no
purpose '

Judge Fine offers additional advice for cross-examining attorneys, both before and
during questioning. First, he suggests that prior to cross, counsel should make sure that op-
posing counsel has been given all documents so that he does not slow your cross by asking
to review long exhibits. Of course, this rule does not apply to a document that the attorney
has held in reserve for effect. Second, Judge Fine points out that asking the court to limit
a witness’s answers to “yes” or “no” on cross is a futile and damaging effort. He observes
that asking the court to admonish the witness appears to be whining and an admission that
the questioner does not control the witness. He further points out that arguing with a witness
is like beating a dead horse, and results in calamity.!'¢ Finally, he reiterates that an attorney
should start his cross on a strong point, and should avoid using “okay,” “I see,” or “alright”
after an answer because such language merely emphasizes the negative.

1. The Commandments—Revisited

Cross-examination does have some other generally accepted rules. The Ten Command-
ments discussed by Irving Younger years ago have been modified and updated by esteemed
attorneys such as Tim Pratt.!” Pratt underscores the theme that cross-examination is an art,
and that three factors combine to create this “artistic” success—personality, presence, and
persuasion. His article is full of insight and examples and should be read in its entirety. Some
points, however, deserve special emphasis. To be an effective cross-examiner, the attorney
must prepare. Throughout this Article, the concept of preparation is emphasized more than
once. It is a huge mistake to think that you can do an effective job of cross by winging it.

Some important tips on developing the art (and practicality) of cross-examination include
the following:

4 Id. at 29.
15 Id. at 30.
16 1d. at 35.

17 See Timothy A. Pratt, The Ten Commandments of Cross-examination, 53 FED’N DEF. & Core. Couns. Q.
257 (2003), reprinted in 61 FED’N DE°r. & Corp. Couns. Q. 178 (2011).
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e Establish goals for each cross;
e Outline the topics to cover;

o Allow the jury to see that the attorney knows and is committed to the case and
that the opposing witness respects the attorney as an able adversary;

o Cross the witness on the essential controversy of the case;
e Master all prior depositions, articles, and other documents for each witness;

e Consider whether you can impeach professional witnesses by their prior testi-
mony or statements in published articles; they often do not review that informa-
tion and may forget what they have said in the past; and

o Investigate new and critical resources for an expert on the Internet, including
the witnesses’ own websites and their employers’ websites, as well as common
forms of social networking.

One particularly effective cross-examination occurred in a Daubert hearing involving
Tim Pratt and Gene Williams (both FDCC members) with Tim asking questions of a very
qualified witness who was being challenged. That exchange illustrates the importance of
finding out all you can about a witness—or, in this case, a website:

Q: You are on staff at M. D. Anderson Cancer Hospital?
A: Yes.

Q: Isn’t it true that M. D. Anderson Cancer Hospital has a web page?
A: Yes.

Q: Have you ever had any articles published on the M. D. Anderson web page?

A: A few.

Q: Do you remember one of your articles that appeared on the web page just three
months ago?

A: I think so.

Q: Inthatarticle, you talked about T-cell lymphoma, the very type of cancer involved
in this case?

A: I believe so.
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Q: And, therefore, you wanted to be as accurate as possible?

A: Of course.

Q: Turn to page four of the article.
A: Okay.

Q: In this article, which you published on the web page just three months ago, you
talk about what is known regarding the cause of T-cell lymphoma, isn’t that
right?

A: Yes.

Q: Isn’t it true that you said the following: “No one knows what causes T-cell
lymphoma.” Is that what you wrote just three months ago?

A: That’s what it says.'®
(The witness was excluded.)

Pratt further specified a number of cross-examination tips that every good trial attorney
should take to heart:

e While it is generally a good rule to lead the witness, leading questions can grow
tiresome. "’

e Vary the routine of questions.?

e “Often, it is best to have the answer come from the mouth of the witness.”?!

e “Know the difference between tough and mean, between confidence and ar-
rogance, and between control and dominance.”?

e One of the most difficult things for lawyers to do is quit. You need to continu-
ously evaluate the cross. How is the jury responding? Has cross gone on too
long??

18 1d. at 260-61.
1 Id. at 263.
2.

2 Id. at 265.

22 Id. at 266.
BId.
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e There are two times to quit: when the witness has been discredited or has made
a monumental concession, and when the witness has defeated the questioner.?*
It is better to start and stop on a high note. How many attorneys regret asking
that one extra question? Ask yourself, how much better can it get? Also, keep
in mind that the witness could come back with a zinger of his own if given the
opportunity.?

e Be “organized, effective and quick to the point.”?

e Know your impeachment materials and have them readily available. With newer
technology, have the documents and impeachment material loaded in trial-
presentation software to eliminate piles of documents, notebooks, depositions,
etc.”

e Use impeachment evidence sparingly. Do not impeach on minor points. The
jury will not be impressed and may think you are harassing the witness.?

e If you are doing a high-tech presentation, practice. Do not fumble with the
technology, and always have a back-up plan.?’

o I[fthe witness is strong and cagy and the questioner is a match for every detail,
the jurors will likely think the lawyer and witness are smart, but may have no
idea what is going on.*

e Technical points generally bore the jury (and everyone else, except perhaps, the
witness).3!

o [t is the duty of the cross-examiner to simplify the case so that the jury under-
stands it.*?

% Id.

% Id.

2 Id. at 267.

27 Id. at 268.

B Id.

2 Id.

30 Id. at 268-69.
31 See id. at 269.
21d.
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2. Don’t Anger the Jury

In addition to concentrating on the effect your cross-examination will have on the wit-
ness and the goals of your case, you must always be aware of the effect you are having on
the jury. If you alienate or anger the jury, all of your other work may be for naught. To avoid
angering the jury, keep the following tips in mind:

e Do not demand a “yes” or “no” answer. Cutting off a witness who wants to
explain an answer may offend the jury. After the witness gives an explanatory
answer, the attorney might ask, “Is that a yes?” One way to get the “yes” or “no”
answer is to ask shorter, more direct questions.

e Do not appear as a “cross” examiner. Not every witness can be destroyed. The
attorney should not be rude, loud, or emotional. The jury should have the emo-
tional response, not the lawyer.* In a recent trial, one particularly capable, tall,
and very imposing plaintiff’s attorney with a loud voice had only one tempera-
ment—aggressive. At first the jury liked him and watched him closely, but as
time wore on, he became predictable and tiresome.

¢ Do not treat every witness as a liar. Jurors do not believe that every witness will
lie under oath (especially those not being paid to testify). They may distrust a
“hired” gun, but not every witness. Jurors react more favorably to the idea that
a witness may be mistaken, misinformed, or potentially biased. In short, jurors
may identify with the witness.>* In a recent trial, the jury gave each of four
adult children a significant amount of money for the loss of their elderly father.
One of the adult children lived several states away and rarely saw his parents.
On post-trial interview, the jury foreman said he identified with that adult child
because the foreman could rarely visit his own parents, but he did not think that
should diminish his loss if they died. Attempting to distinguish among the adult
plaintiffs in cross-examination backfired because of an unusual sensitivity or
perhaps even a feeling of guilt of a key juror. That juror, by the way, sided with
the defense on liability and argued strongly against punitive damages (which the
jury declined to award), but he agreed that the award to each adult child should
be the same.

e Do not argue with a witness. Jurors may not side with the witness, but at a
minimum, they will not like argumentative tactics.

e Do not interrupt an evasive witness, but go back and repeat your question. Do
not rephrase it. Repeat it verbatim. Eventually, the witness will look either ob-
structionist or ridiculous to the jury.

33 How to Cross-Examine Witnesses Without Alienating Your Jurors, TRIALTHEATER.cOM, http://www.trial-
theater.com/articles/alienate.htm (last visited Jan. 5, 2011).

*Id.
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3. Be Flexible

Despite the prior discussion of established cross-examination techniques, the attorney
should remember not to stay too tied to the traditional rules of cross-examination. Allow
yourself flexibility, and make cross-examination an art.

Outlines are necessary, at least to a point. An outline keeps the questions organized,
keeps impeachment materials at hand, ensures the questions are in the right order, and so
on. The outline should be made, but not followed too rigidly.? If you are too attached to the
outline, you may fail to do the following:

o Keep eye contact with the witness to maintain control and observe his manner
in answering questions.*®

e Recognize that the best question may arise from the witness’s answer, not the
outline.’” For example

Q: Are you a married man?

A: No, my wife died.

Q: That is too bad. What was her cause of death?
A: She suffocated.

Then, instead of following up on that answer, the attorney makes the mistake
of reading from the outline:

Q: What is your current address?

e Refrain from looking at the outline too often. It makes you seem dependent and
insecure.

e Do not feel compelled to ask everything in the outline.?®
Non-leading questions also have their place, particularly in situations like the following:

e When the witness is uncomfortable with the facts, a leading question may let
him off the hook, whereas an open-ended question could elicit the damaging
information:*

Q: What were you doing as you approached the intersection?

A: Iwasdriving. (She said this haltingly because she was also talking to her
child in the back seat, trying to read the GPS, and texting her husband.)

3% Spanner, supra note 1, at 12.
% 7d.

7 1d.

8 Id.

¥ Id. at 13.
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Q: So, you did not see the light change?
A: No.

e When the witness has been thoroughly discredited.*°

e When the witness is tied to a favorable fact. In that case, you should have the
witness state that fact.*!

Even “bad” answers can work if the “bad answer” is contrary to the jury’s common
experience or demonstrably untrue, and it will be discrediting. In either instance, counsel
should allow the witness to walk off the cliff and give the bad answer.*

The “art” of cross is not just about what the witness says, but also his appearance when
saying it.** It is how the questioner presents the question, how the witness refuses to give a
straight answer, or whether the questioner refuses to accept a reasonable answer.* It is about
answers contrary to the jury’s common sense or experience.* It is about the open-ended
question that reiterates a significant point to the jury to which the answer does not matter.*®

II1.
CROSS-EXAMINATION OF EXPERTS

Cross-examination of expert witnesses can be the most crucial component of a trial.
Whichever side does the most effective job will probably win the case. However, cross-
examination of technical experts may be daunting. Their testimony may be full of scientific
and medical terminology, or epidemiological information that is far beyond the understanding
of the jury or the court.?’

“Lawyers rely heavily on expert testimony to provide powerful, convincing evidence.
You are not the only one, however, who will be able to cross-examine witnesses. The other
side gets its opportunity as well. The importance of preparing your witnesses cannot be
overemphasized, and it should occur well before trial. It is a common tactic for plaintiffs’

248

O Id.
4 1d.
2 1d.
B Id.
“Id.
s 1d.
4 Id.

47 Monique Weiner, Thinking Outside the Science—Strategies for Cross Examining the Technical Expert,
Address Before the DRI Toxic Torts and Environmental Law Committee Meeting, October 2009.

48 Deborah Gander, Prescription for Powerful Expert Testimony. Brilliant Direct and Cross-Examinations
Take Proper Preparation, 43 TriaL 40, 40 (2007).
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attorneys to subpoena opposition witnesses to testify in the plaintiff’s case-in-chief. Plain-
tiffs” attorneys may also call your corporate trial representative to testify (even if he does
not know the facts of the case), or ask the court to compel the attendance of your corporate
representatives or other corporate witnesses at trial. You should prepare for this possibility
and have those witnesses ready for cross-examination before the trial begins.

A. Preparing Your Own Witness

When you are preparing your own witness for cross-examination, keep the following
tips in mind:

e Make your witness understand the elements you have to prove and how his
testimony fits within that proof.*’

¢ Be sure the witness is familiar with any prior deposition testimony he has given
in order to prevent the witness from opening the door to impeachment evidence
or facts excluded from the case.™

e Make sure your witness understands the standards of proof in the jurisdiction
(which may be “reasonable probability”), and that he does not waffle by giving
answers such as, “anything is possible.”!

e Prepare the witness for cross-examination in particular, not just direct. No mat-
ter how good the witness’s credentials are, and no matter how well he tells the
story on direct, the testimony may be a complete failure (and could damage your
entire case) if the witness is not prepared for cross-examination.

o Conduct practice cross-examinations for any inexperienced witnesses, and make
it as realistic a cross as possible.*

e Consider videotaping your practice cross-examinations so the witnesses can
become familiar with the process and learn to avoid distracting mannerisms.

e When preparing your witness, be careful not to waive a privilege or let the wit-
ness stumble into testifying about all the things he did to get ready to testify.
Skilled plaintiff’s attorneys always ask witnesses about their preparation; at best
the witness usually appears uncomfortable answering the questions, and at worst
the witness provides a sound bite about how “the witness had to be coached to
testify” and had to “rehearse telling the truth.”

Y Id.
0 7d.
S Id.
2 Id.
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B. Attacking Credibility of Opposing Expert Witnesses

“Recognizing that ‘professional expert witnesses are available to render an opinion on
almost any theory, regardless of merit,” judges are directed to act as ‘gatekeepers’ for all
expert testimony.” For expert testimony to be admissible, the expert must be qualified,
and the testimony must be both relevant and reliable.>* Courts applying Daubert have broad
discretion to consider a variety of factors.

At the deposition phase of a case, the attorney may ask open-ended questions to obtain
all of an expert’s opinions.> The deposition, however, should also include specific leading
questions that assist in proving your case.*® Further, the deposition should include questions
that may undermine the reliability of the expert’s opinions for use in a Daubert hearing if
the expert is to be challenged. Cross-examination is the time for the questioner to shine
(but not necessarily present a show). The jury will be paying close attention, waiting to see
what the questioner is going to do. Jurors expect some fireworks, especially regarding the
major experts. The questioner should not be arrogant or rude, although some simply cannot
restrain themselves.*’ The attorney should not try to argue too much about things within the
witnesses’ fields of expertise because most witnesses know more about the science, medicine,
or technical fields than the attorneys, and most attorneys—although not all—will lose that
battle.>® The jury may be interested in the sparring between the expert and the attorney for a
while, but will soon get bogged down in details if the topics are too complicated, therefore
missing the points you are trying to make. We have all seen trials in which the attorney and
witness have a great scientific debate enjoyed by no one but themselves. However, in a final
note on this point, there are some skilled attorneys who are so well prepared that they can
beat an expert at his own game—a sight to behold that almost always impresses even an
unsophisticated jury.

Generally, on cross, the attorney should evoke short answers by asking short questions.
Asking long, complicated questions in depositions or at trial makes it very difficult to clearly
impeach the witness. Move the examination along and do not skip around too much or appear
unorganized. Many lawyers have had the unfortunate experience of attempting to impeach
a witness with a two-part question only to receive a non-responsive answer and have the
judge rule that the question at trial was different from the question at deposition, therefore
nullifying the impeachment.

53 Ricardo G. Cedillo, Practical Tips on Cross-Examination of Expert Witnesses, 33 Abvoc. 44, 44 (quoting
E.I. du Pont de Nemours & Co., Inc. v. Robinson, 923 S.W.2d 549, 553 (Tex. 1995)).

% Fep. R. Evip. 702.

55 Gander, supra note 48, at 42.
6 J1d.

ST 1d. at 43.

3 Id. at 44.
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If an expert shows significant evidence of bias, on deposition it may be better to obtain
the concessions the witness is willing to make before questioning him on bias. Starting with
bias puts the witness on the defensive, and he will often be reluctant to concede helpful
facts or opinions. At trial, that is a judgment call. If the witness has been willing to concede
important facts or opinions, then the bias can be downplayed at the end. For example, con-
sider the following exchange:

Q: Dr. , you, like all the other experts in this case, charge for your litiga-
tion consulting, correct?

Q: In fact, didn’t you charge $500 per hour for everything from reviewing records
to spending the night in Beaumont, Texas?

Q: Is it true that you have testified forty times in cases similar to this one, and that
thirty-nine of those were at the request of plaintiffs’ lawyers?

Then when delivering your argument, you are able to say something like this: “Even
Dr. , plaintift’s hired expert, agreed that he had never made a diagnosis on the basis
such scant evidence.”

If the expert is unwilling to concede anything helpful, then bias is the place to start. A
very effective cross-examination can involve questioning the witness extensively about bias
(especially a hired-gun type expert), then following with something along these lines:

Q: Dr. , you came here from a trial in Florida, tomorrow you go to Cali-
fornia?

Q: In all these trials, in all these states, you use the same slides, the same facts, the
same opinions?

Q. And you gave the same testimony today—without reviewing a single document,
deposition, or shred of evidence about Mrs. Jones’ case—that you will give
tomorrow in another plaintift’s case?

Q: Charging $500 per hour each and every time?

Then stop. If this questioning is done effectively, the questioner has dismissed the expert
as a hired gun whose opinions are not worth revisiting.

The following deposition cross of a well-qualified expert did a good job of undermining
the reliability of the expert’s methodology:

Q: When you are listed as an expert, do you require that the firms you work with
provide you with your expert designation so that you can approve it?

A: I would say that’s varied or been variable.

Q: You haven’t approved it for this case?

A: T have not, no.
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Q:
A:

Q:

> O

>

> O

Have you provided two reports?

Yes.

Do these two reports contain all the opinions that you intend to offer with respect
to this case?

: Yes.

: I think you mentioned earlier in your deposition, that mesothelioma can be dif-

ficult to diagnose?

: Yes.

: You would also agree it’s a diagnostic dilemma to distinguish adenocarcinoma

from epithelial mesothelioma?

: I think that can be difficult, yes.

: In your opinion, what is the gold standard, if there is one, for distinguishing

between the two? If you could have the best material available, what would it
be?

- Well, the best material would be probably an autopsy that occurred very shortly

after the person died.

: I think probably at this point in time the best specimen that we get is what is

called a video-assisted thorascopic biopsy.

: Do you have any information with respect to the gross appearance of this par-

ticular tumor?

: The only—not what somebody saw with their eyes, but I do have information

about what Dr. said about it and what I was told he said about it.

: Who told you what he said?

: Plaintiff’s counsel.

: You understand that for years this tumor was diagnosed as an adenocarcinoma?

Yes.

: And that diagnosis had been made by several local physicians?

: Well, as far as how many people made the diagnosis, I thought, you know, you

basically look to the pathology report.
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Q. The pathologist diagnosed adenocarcinoma initially?

A. Yes.

Q: And did you ever receive a copy of plaintiff’s death certificate?

A: 1 did not, no.

Q: You are not familiar with the fact that it stated that he was diagnosed with lung
cancer?

A: That wouldn’t surprise me at all.

Q: Have you personally ever diagnosed an epithelial mesothelioma on the basis of
a fine needle biopsy and the two stains done in this case?

A: Fine needle aspiration biopsy, yes. The two stains that were done in this case
...no, I don’t think so.

Q: Inaperfect world you would have wanted more material in order to do additional
stains?

A: In a perfect world, yes.

Q: It is a potential risk when you are dealing with a destained slide that you might
get a false positive or a false negative on the restained slide?

A: 1 guess that’s a possibility, yes.

Q: What stains would you have done in addition to the ones you did if you had
more slides or tissue?

A: I'would do a CK5/6 for a positive stain. . . . I would have done a test for a sub-

stance called desmin.

Q: Can you point me to any articles in the literature, medical literature, that would
recommend diagnosing an epithelial mesothelioma based on a fine needle biopsy
and the two stains that you did?

A: Not necessarily, no.

Q: For you to have complete confidence in your diagnosis, you would have preferred
to have had additional tissue to do additional staining; is that fair?

A: Yes.
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Q: You don’t believe it’s an adenocarcinoma?

A: Idon’tbelieve it’s an adenocarcinoma, but I would not be critical because I don’t
know if I’ve said this to you already, I think—I can’t tell the difference and I
almost have gotten to the point I don’t think cytologists can tell the difference
between an adenocarcinoma and a mesothelioma.>

The case was tried and the same witness testified. The cross from the deposition was
very helpful in setting up the last questions on cross at trial:

Q: So the first three preferred and best ways to evaluate pathological material were
not available to you?

A: That is correct.

Q: So the fourth best way, won’t you agree, is to evaluate tissue collected by fine-
needle biopsy?

A: Yes.

Q: And again, you didn’t have the opportunity to do that?
A: That is correct.

Q: And as we said, we’re at the fourth level of what you would actually prefer in
your criteria of diagnosing a disease?

A: Yes.

e

: So, essentially, as a last resort you have slides to look at, right?

: Yes, uh-huh.

>

: And these were slides that were, what, ten years old when you saw them?

>

: That is correct.

2

: Well, normally, more times than not, you don’t have to de-stain the slides, do
you?

A: That is correct. No.

% Cross conducted by Michele Smith, MehaffyWeber, Beaumont, Texas.
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Q: And, as I think you said in your deposition, you have never before diagnosed a
mesothelioma with a fine-needle biopsy and with only two stained slides?

A: That’s correct, I have not.®

The expert further admitted that he had reviewed thousands of cases before this one
and had never made a diagnosis based on the analysis used in this case.

Simple admissions elicited from plaintiff’s experts may debunk their testimony. Debunk-
ing an expert’s opinion is an attempt to show the jury that the expert’s testimony is contrary
to common sense.®! In Daubert, the court noted that the “adjective ‘scientific’ implies a
grounding in the methods and procedures of science.”®* There is no room for speculation
or conjecture in connection with expert testimony under the Daubert ruling.®* The “average
juror” may not be able to fully understand complex scientific principles or appreciate the
subtlety of the cross-examination; however, he will be able to recall that an expert witness
conceded his testimony was speculative or mere conjecture.® It is therefore crucial “to elicit
from the witness that at least some component of his testimony is speculative, conjectural,
uncertain, or unreliable.”®

To secure admissions and factual testimony from the expert that tend to support either the
defendant’s theory of the case or the defendant’s valuation of plaintiff’s damages, the ques-
tioner should attempt to impeach plaintiff’s experts. Impeachment can be accomplished by

1. Demonstrating bias, prejudice, or clear partisanship;

2. Pointing to prior inconsistent statements contained in reports, letters, prior
deposition or trial testimony, articles, writings, etc;

3. Demonstrating that the testimony of the expert is contrary to recognized authorities;
4. Demonstrating that the testimony is unreasonable or improper; or

5. Demonstrating that the expert’s credentials or qualifications do not entitle his
opinions to consideration.®

% Trial cross by M.C. Carrington, MehaffyWeber. The defense won at trial.
1 Weiner, supra note 47.

2 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 590 (1993).

% Id.

¢ John P. Freedenberg & Neil A. Goldberg, Defense Counsel’s Approach to Cross-Examination in the
Post-Daubert Era, For THE DEFENSE, June 1996, at 15.

S Id.
% Id. at 15-16.
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Defense counsel skillfully impeached plaintift’s toxicologist with his own words in a
series of trials involving dioxin exposures. There, the witness was either unfamiliar with
his earlier testimony or was hoping no one would find it. In one trial, he testified on cross-
examination as follows:

Q: Doctor, you told this jury that you’re board certified in toxicology. Are you board
certified by the American Board of Forensic Toxicology?¢’

A: No.

Q: What about the American Board of Toxicology? Are you certified by that orga-
nization?

A: No.

2

: Have you ever tried to get certified by the American Board of Toxicology?

A: 1 think back when I got out of school I took the first two parts of the examina-
tion. No, I think I took the whole examination and I failed the third session but
never repeated it. It was early in—I’m involved in enough organizations, and
the American Board of Toxicology is geared primarily toward research in animal
study.

Q: You said you took the entire test once and passed sections one and two but not
three; is that right?

: Yes, that’s what I recall. It’s been a long time.

: You actually did take section three twice and you failed it twice, didn’t you?

: I don’t think I took it again. I intended to.

o o p

: Do you remember testifying in a case called Lucy Marie Allen versus Azknobel
Codings in October of 1997, sir?

Yes.

>

Q: On page three you were asked at line 17: You have taken section three twice; is
that fair? Yes, I passed section one and two but not three. Question: And you
failed section three twice now; is that right? Your answer: Yes. I have devoted
my studies to this case last fall, this case instead of my exam prep. Does that
refresh your recollection?

A: Tt does. It does actually, and I appreciate that.

¢7 Cross by Deb Kuchler, Kuchler Polk Schell Weiner & Richeson, New Orleans, Louisiana.
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This exchange also shows that website research can pay off:

Q: If we could please, pull up the website from the organization that gives this test,
and let’s look at what’s covered by section three, the section  that you failed
twice. Section three covers general principles and applied toxicology, doesn’t
it, sir?

A: That’s what it states.
Q: Italso covers—Ilet’s see. Let’s get to the parts that apply to this case. Environ-
mental toxicology was part of the section that you failed twice; is that right?

A: This is not the section that I had trouble with. I used the terms section one, two
and three in that deposition. But I don’t know that my use of those numbers cor-
responds with the—I need to see the title of this again. Does it say section three?

: It sure does. You see the Roman numeral three right there?

e

A: Okay. Yeah. The section that I had trouble with was the animal studies section.
One of the other two sections has to do very much with animal study models,
and it was called methods of toxicology. And that’s what I had trouble with, not
that.

Q: So, you’re telling the jury that when you testified under oath and said you failed
section three, which covers forensic toxicology, and I think that’s what you told
the ladies and gentlemen of the jury that you do for a living. You’re a forensic
toxicologist, right?

A: That’s right.

In the next of the series of dioxin trials, the following exchange occurred with the same
witness:

Q: Okay. Now, Dr., you said that you were not certified by the American Board of
Toxicology because you failed a portion of the test twice; once in 1995 and then
again the same portion the next year in 1996. Is that what you told us?

A: 1did, that’s correct.

Q: What portion of the test did you not pass?

A: Ibelieve it was a portion that had to do with reproduction carcinogenesis and a
number of other—of developmental toxicology and some other areas that were
largely animal issues. The carcinogenesis and mutagenesis, developmental
toxicology was all human, as opposed to forensic or public health aspects.
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Q: I'd like to put up on the board, please, the American Board of Toxicology’s
classification of the three sections of the test. Of the sections that they list here,
section one, section two, section three, which one of those sections did you fail?

A: Tthink it was two. The one I talked about, about the mutagenesis, carcinogenesis,
developmental and reproductive. If you look under two, I believe that was the
section.

Q: Okay. And under number two we see that that includes carcinogenesis, which
you told us means causing cancer. That was part of the section that you failed?

A: Yes. Although this particular test had nothing to do with human epidemiological
studies or public health issues or causation, but rather the mechanisms involved
in the animal models and performing the studies and that type of thing. It re-
ally wasn’t as relevant as the forensic examinations that I took a year later and
passed.

Q: But what caused Mr. Strong’s cancer is what you’re here to talk to this jury about
and carcinogenicity was among the issues on the section you failed?

A: That’s correct.

Q: Among the issues in the section you failed we also see hematopoietic toxicity;
isn’t that right?

A: Yes.

Q: Isn’t multiple myeloma a hematopoietic cancer?

A: Yes, it is.

Q: And that’s among the subjects in the section that you failed twice; is that right?
A: Correct.

“Defense counsel should never lose sight of the significant benefits flowing from ad-
missions by the expert during the course of cross-examination. If such admissions can be
secured, they may contradict” the expert’s prior testimony or the testimony of other experts
called by the plaintiff.®

% Freedenberg & Goldberg, supra note 64, at 16.
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The goal of cross is to secure a statement from an expert that the “average juror will
easily understand, retain, and which defense counsel can focus on during summation.”® A
concession by the expert that even a portion of his testimony is “speculative,” “unreliable,”
or “conjectural” can be essential to undermine the expert’s opinion in the eyes of the jury,”
and may assist in either limiting or excluding an expert’s testimony altogether. An expert’s
opinion will be viewed with skepticism if counsel is able to show that the assumptions
and deductions the expert relies on are incorrect. The scope of defense counsel’s cross-
examination initiatives is limited only by his skill, aggressiveness, and imagination.

C. Effective Cross-Examination of Fact Witnesses

Trial attorneys often overlook the importance of the testimony of fact witnesses and
instead are more focused on the testimony of experts. The jury, however, does not overlook
fact witnesses. The testimony of fact witnesses may be a significant factor in the jury’s deci-
sion. The examination of every fact witness in any trial should receive extensive pre-trial
preparation. Defense lawyers have the opportunity and the challenge of eliciting the desired
testimony by cross-examining plaintiff’s fact witnesses.”! The better your cross-examination
of plaintiff’s fact witnesses, the fewer fact witnesses you may need to call to support your
case.

Fact witnesses may be hostile, neutral, or friendly. Prior to conducting the cross-ex-
amination of a fact witness, the questioner must determine whether the witness is hostile.
Because a hostile, negatively motivated witness is a possibility, there must be a plan in place
to deal with such a witness. If the fact witness is neutral or friendly to the defense, then the
attorney or someone from the defense team should meet with the witness and discuss the
scope of his testimony.” Fact witnesses can be used to validate and provide the foundation
for an expert’s opinion and exhibits, and they can also provide supportive testimony to tell
the defense’s side of the story.

A hostile fact witness must be controlled on cross-examination. The questioner must
determine the goal or goals for that witness and must provide little wiggle room. There
may be questions that elicit bias on the part of the witness. In the following example, the
witness was hostile to the company’s position, but was also a co-worker who had first-hand
knowledge of the working conditions at the exposure site and had given some very negative
testimony on direct. This witness needed to provide helpful testimony regarding workplace
safety, which was part of the trial story. The cross was done by Mike Foradas of Kirkland
and Ellis, who kept a very hostile witness under control:

 Id.
Id.
"' James. M. Campbell, Cross-Examination of Fact Witnesses, For THE DEFENSE, March 2000, at 42.
2 Id.
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Q: The buildings themselves, they were washed down at the end of each shift, were
they not?

A: They was washed down all during the day, sir.

Q: So during the day, people would come in and wash them down and get the dust
and debris out?

A: Yes.

Q: And that was important, not just because it was dusty, but you wouldn’t want
to slip on something, it was just good housekeeping practice, right?

A: Yes, sir.

Q: And the lunchrooms, you mentioned, those are also cleaned frequently. You said
many times during the day the lunchroom would be cleaned out, right?

A: Sometimes.

Q: If they got dirty?

A: Yes, sir.

Q: In fact, the other trades would get pretty upset at you if you were blowing dust
(with an air hose) toward them, right?

A: Yeah.

Q: And that’s both common courtesy and it’s sort of safety, you don’t want to be
blowing debris at people, right?

A: That’s right.

Q: Now, you talked a little bit about respirators on your direct examination. There
were three kinds of respirators that were in use at one time or another?

A: Yes, sir.

Q: And so you would use those to keep stuff out of your nose and your ears and
your mouth?

A: Yeah.
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And they actually had nose clips, so you would put the mouth bit in your mouth,
right?

: Yes.

: And you’d put a nose clip on your nose?

: Sometimes.

: But it was available to use it that way?

: It was available, yes sir.

: You would use it to get out of the gases and the dust, right?

: Yes sir, but mostly for gas.

: And the people who worked back in the gas house would use those two-cartridge
respirators, right?

: Sometimes.

: They were certainly available for them to use?
Yes.

: And there was also a full-face respirator, right?

: Yes, sir.

: And that would cover your whole face?

: Yes, sir.

: Section folks would come out and make sure the respirator fit okay in case you

wanted to use it?

: Right.

: And that wouldn’t be your recollection, I take it, that they didn’t use those two-

cartridge or full-face respirators?

: No, sir. They used just the mouth-bit respirator.
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Q: So his recollection is obviously a little different than yours, if that’s what he
said?

>

. It’s a little different.

>

: We’re two different individuals.

: That happens, people remember things differently?

> O

: Yeah, m-h’'m.

e

: And you said he’d get as much overtime as he could get, and I take it everybody
would like to try to do the job on overtime that they normally did, if possible,
right, because you would be good at it, and it would be a little easier work?

A: No. It was for the