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Sorming the Barricade:
TheAttack on the Attorney-Client Privilege
in First-Party Insurance Cases'

MarvinL. Karp

l.
INTRODUCTION

This article offers to consider the potential impact of recent decisions of the Ohio
Supreme Court! and the Arizona Supreme Court? that have raised serious questions about
the ability of insurance companies to retain attorney-client privilege protection in actions
filed against them by their own insureds. In order to fully understand the implications of
these cases and what they bode for the future, it is necessary to consider them in their
historical context. To do so requires an initial analysis — not so much concerned with the
attorney-client privilege — as with the qualified privilege for “work product.”

Il.
“Work Probuct”

A. The Rule and its Application to First-Party Insurance Cases

Thequalified privilegefor “work product” wasinitially formulated by the United States
Supreme Court in Hickman v. Taylor.® It has now been adopted by most states as part of
their civil procedure rules. Generaly, state work product rules track the language of Fed-
eral Rule of Civil Procedure 26(b)(3), which provides as follows:

[A] party may obtain discovery of documents and tangible things otherwise dis-
coverable under subdivision (b)(1) of thisrule and prepared in anticipation of liti-
gation or for trial by or for another party or by or for that other party’s representa-
tive (including the other party’s attorney, consultant, surety, indemnitor, insurer, or

T Submitted by the author on behalf of the FDCC Property Insurance Section.
1 Boonev. Vanliner Ins. Co., 744 N.E.2d 154 (Ohio 2001).

2 State Farm Mut. Auto. Ins. Co. v. Lee, 13 P3d 1169 (Ariz. 2000).

3 329 U.S. 495 (1947).
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agent) only upon a showing that the party seeking discovery has substantial need
of the materials in the preparation of the party’s case and that the party is unable
without undue hardship to obtain the substantial equivalent of the materials by
other means. In ordering discovery of such materials when the required showing
has been made, the court shall protect against disclosure of the mental impres-
sions, conclusions, opinions, or legal theories of an attorney or other representa-
tive of a party concerning the litigation.

The rationale for this rule, as articulated by the Supreme Court in Hickman, is that in
performing his or her dutiesit is

essential that alawyer work with a certain degree of privacy, free from unneces-
sary intrusion by opposing partiesand their counsel. Proper preparation of aclient’s
case demands that he assemble information, sift what he considers to be the rel-
evant from the irrelevant facts, prepare his legal theories and plan his strategy
without undue and needless interference. . . . Thiswork isreflected, of course, in
interviews, statements, memoranda, correspondence, briefs, mental impressions,
personal beliefs, and countless other tangible and intangible ways. . . . Were such
materials open to opposing counsel on mere demand, much of what is now put
down inwriting would remain unwritten. An attorney’ s thoughts, heretoforeinvio-
late, would not be his own. Inefficiency, unfairness and sharp practices would
inevitably develop in the giving of legal advice and in the preparation of cases for
trial. The effect on the legal profession would be demoralizing. And the interests
of the clients and the cause of justice would be poorly served.*

4 1d. at 510-11.
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In application, the rule has anumber of significant dimensions. First, under the federal rule
and most state rules, “thereis no distinction between attorney and non-attorney work prod-
uct.”® Hence, materials prepared by an adjuster or claims supervisor may qualify.

Second — and more critically — the documents must have been “ prepared in anticipa-
tion of litigation,” a requirement that is particularly significant with respect to first-party
insurance claims. As was pointed out by one district court more than thirty years ago:

[T]he evaluation of claims of its policyholders is the regular, ordinary and princi-
pal business of defendant insurance company. Most of such claims result in pay-
ment by the defendant; it can hardly be said that the evaluation of aroutine claim
from a policyholder is undertaken in anticipation of litigation, even though litiga-
tion often does result from denial of aclaim.”

Nevertheless, “[a]t some point . . . an insurance company’s activity shifts from mere
claims evaluation to a strong anticipation of litigation.”® That point, however, “is not
fixed,[sic] it varies depending on the nature of the claim, and the type of investigation
conducted.”® Accordingly, whether insurance company investigatory documentswere“ pre-
pared in anticipation of litigation” will turn on the particular facts of each case. In the
words of one court:

When the insurer has knowledge of specific and articulable facts which give it a
reasonabl e suspicion about the validity of the claim, theinsurer can assume litiga-
tion is imminent. When this occurs, the attorney’s role changes from a lega ad-
viser to the insurer’s adjusting process to a barrister preparing for a lawsuit. The
insurer must demonstrate when this point in time was reached by showing when it
was aware of specific and articulablefactswhich madeit suspicious of theinsured’s

claim.X°

® Heidebrink v. Moriwaki, 706 P2d 212, 215 (Wash. 1985).
6 Reavisv. Metro. Prop. & Liab. Ins. Co., 117 FR.D. 160, 162 (S.D. Cal. 1987).

7 Atl. Coca-Cola Bottling Co. v. Transamerica Ins. Co., 61 F.R.D. 115, 118 (N.D. Ga. 1972). Accord
Hawkins v. District Court, 638 P.2d 1372 (Colo. 1982), where the Colorado Supreme Court declared:

Because a substantial part of an insurance company’s business is to investigate claims made
by an insured against the company or by some other party against an insured, it must be pre-
sumed that such investigations are part of the normal business activity of the company and that
reports and witness' statements compiled by or on behalf of the insurer in the course of such
investigations are ordinary business records as distinguished from trial preparation material.

Id. at 1378 (citations omitted).

8 Carver v. Allstate Ins. Co., 94 FR.D. 131, 134 (S.D. Ga. 1982).

o 1d.

1 Dunnv. State Farm Fire & Cas. Co., 122 FR.D. 507, 510 (N.D. Miss. 1988).

5
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An insurance company seeking protection under the “work product” privilege, there-
fore, has “the burden of demonstrating that the document was prepared or obtained in order
to defend the specific claim which already had arisen and, when the documents were pre-
pared or obtained, there was a substantial probability of imminent litigation over the claim,
or alawsuit had already been filed.”

A third notable dimension is that the “work product” privilegeisaqualified or limited
privilege. If the party seeking discovery of materials* prepared in anticipation of litigation”
is able to demonstrate to a court that he or she has “substantial need” of the materials, the
privilege evaporates.’? This concept has been most commonly (and successfully) invoked
in first-party insurance cases where the insured has claimed “bad faith” on the part of the
insurer. Twenty years ago, the Arizona Supreme Court, in Brown v. Superior Court,® rea-
soned that bad-faith actions against an insurer could “only be proved by showing exactly
how the company processed the claim, how thoroughly it was considered and why the
company took the action it did.”** In the court’s view, aclaim filewas a

unique, contemporaneously prepared history of the company’shandling of theclaim;
in an action such asthisthe need for theinformation in the file is not only substan-
tial, but overwhelming. The “substantial equivalent” of this material cannot be
obtained through other means of discovery. The claims file “diary” is not only
likely to lead to evidence, but to be very important evidence on theissue of whether
Continental acted reasonably.®

1 Hawkins v. District Court, 638 P2d 1372, 1379 (Colo. 1982). Accord State Farm Fire & Cas. Co. v.
Perrigan, 102 F.R.D. 235 (W.D. Va. 1984), holding that a report of fire investigation was discoverable
because, at the time of the investigation,

State Farm was in the process of adjusting the claim. Theinsurer had not decided whether to pay
the loss let alone whether to bring an action arising from a payment under the policy. Thus, this
court concludes that the probability of litigating the claim was not substantial or imminent at the
time of Mr. Chance's investigation. The opinions of the investigator likewise are discoverable
since the report was prepared during the ordinary course of the insurance company’s business
and not in anticipation of trial.

Id. at 239.

2 Perrigan, 102 F.R.D. at 237 (citing Va. Elec. & Power Co. v. Sun Shipbuilding & Dry Dock Co., 68
F.R. D. 397, 410 (E.D. Va 1975)).

3 Brown v. Superior Court, 670 P.2d 725 (Ariz. 1983).
14 1d. at 734.
%5 1d. (citations omitted).
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To the same effect is a 1996 decision of the U.S. District Court for the Northern Dis-
trict of Illinois. “It follows that where alegations of bad faith exist against an insurance
company, the plaintiff insured is entitled to ‘know the substance of the investigation, the
information available and used to make a decision, and the evaluations and advice relied
upon for the decision.’” 1

On the other hand, several cases have held that the “ substantial need” exception is not
automatic in “bad faith” cases. For example, afederal district court in Massachusetts has
concluded:

Whileit istrue that the claims file often “ constitutes the only source of” informa-
tion relevant to whether the insurance company had a good faith basis for its deci-
sion, this concern is adequately protected under the substantial need/undue hard-
ship prong of the doctrine. In fact, the court in Brown v. Superior Court in and for
the County of Maricopa, 137 Ariz. 327, 670 P2d 725 (1983), did not apply a
blanket exception to al work product in afirst party bad faith insurance action.
Rather, the court analyzed the production of ordinary work product material in the
claims file under the traditional framework of substantial need.

In the case at bar, the district court had found that the insured had not demonstrated “ sub-
stantial need:”

Ferraragenerally maintains that the claimsfile consists of crucial information un-
available from other sources. St. Paul, however, produced the bulk of the claims
file except for 20 documents constituting work product. The deposition of Pamela
L. Shepardson contains detailed i nformation concerning the processing of Ferrara's
claim and the reasons for denying it. Thus, Ferrara already possesses a significant
amount of information which details the manner in which St. Paul processed the
claim and its conduct leading to the alleged delay in denying the claim in February
1994.18

16 Prisco Serena Sturm Architects, Ltd. v. Liberty Mut. Ins. Co., No. 94C5716, 1996 WL 89225 (N.D. IlI.
Feb. 27, 1996) (citing Pete Rinaldi’ s Fast Foods, Inc. v. Great Am. Ins. Cos., 123 F.R.D. 198, 203 (M.D.N.C.
1988)) (citing In re Bergeson, 112 F.R.D. 692 (D. Mont. 1986)).

7 Ferrara& DiMercurio, Inc. v. St. Paul Mercury Ins. Co., 173 FR.D. 7, 11-12 (D. Mass 1997) (citation
omitted).

8 |d. at 14.
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Likewise, afederal district court in North Carolina determined:

While arguably it may be more difficult to prove aclaim of bad faith failure to
settle without examining an insurance company’s claimsfile, that does not mean it
isimpossible. In fact, in order to make such an assertion, Fed. R. Civ. P. 11 re-
quiresthat plaintiff have areasonable basisin fact for it. Furthermore, plaintiff can
thoroughly depose and examine the defendants’ adjuster to find out all of his ac-
tions and decisions |eading to the denial of the claim.*®

Similarly, in a2002 decision, a Florida intermediate court of appeals declared that the
work product ruleis:

not designed to allow access to an opposing attorney’s file on the basis of “need”
just because it is a veritable “road map” of the handling of the dispute. This rule
provision is primarily designed for circumstances where the work of opposing
counsel has produced a tangible item which the requesting party cannot now ob-
tain or cannot obtain without undue hardship.?

An Indiana appellate court also deemed the availability of other sources of factual informa-
tion relative to bad faith to be significant:

Moreover, to establish aclaim for bad faith, the facts, rather than the legal advice
or opinions pertaining to the insurer’s decisions, can be devel oped through deposi-
tions and other discovery of non-privileged information. A simple assertion that an
insured cannot otherwise prove a case of bad faith does not automatically permit
an insured to rummage through the insurers' claimsfile.

Still other courts have taken something of a“ middle approach,” holding that theinsurer’s
claim file is not discoverable until after the insured’s breach of contract claim has been
resolved.?? “ Otherwise, privileged material may be disclosed which would jeopardize the

¥ Ring v. Commercia Union Ins. Co., 159 F.R.D. 653, 657 (M.D.N.C. 1995).

2 VestaFirelIns. v. Figueroa, 821 So. 2d 1233, 1236-37 (Fla. Dist. Ct. App. 2002).

2L Hartford Fin. Servs. Group, Inc. v. Lake County Park & Recreation Bd., 717 N.E.2d 1232, 1237 (Ind.
Ct. App. 1999). See also Lett v. State Farm Fire & Cas. Co., 115 FR.D. 501 (N.D. Ga. 1987).

2 |nreBergeson, 112 F.R.D. 692 (D. Mont. 1986); Bartlett v. John Hancock Mut. LifeIns. Co., 538 A.2d
997 (R.l. 1988).



ATTORNEY-CLIENT PRIVILEGE IN FIRST-PARTY INSURANCE CASES

insurance company’s defense.” % Therefore, such courts have bifurcated the bad-faith claim
from the contract claim and ordered that the latter claim be tried first, while simultaneously
deferring “bad faith” discovery.?

B. Effect of Bad Faith Claims on “ Opinion” Work Product

It is also important to bear in mind that there actually are two types of work product:
ordinary work product, which relates to factual matters, and opinion work product, which
includes mental impressions, conclusions, opinions, or legal theories. As discussed above,
ordinary work product is subject to disclosure upon a showing of substantial need and the
inability to obtain materials by other means. Opinion work product —or what is sometimes
referred to as“ pure work product” — isentitled to much greater protection. Indeed, some
courts have concluded that such documents are absolutely “immune to the same extent as
an attorney-client communication.” %

Initially, courtstended to apply this concept of “absolute” immunity for mental impres-
sions, conclusions, opinions, or legal theories, even in bad faith cases.?” However, the 1983
decision of the Arizona Supreme Court in Brown v. Superior Court® altered that trend. In
Brown, the Arizona court rejected the concept of “absolute” immunity for mental impres-
sions and opinions where those impressions and opinions were “essential issues’ to the
insured’s bad faith claim:

Aswe explained above, the reasons the insurance company denied the claim or the
manner in which it dealt with it are central issues to Brown’s claim of bad faith.
Thus, the strategy, theories, mental impressions and opinions of Continental’s agents
concerning the loss of earnings claim are directly at issue. When mental impres-
sionsand thelike are directly at issuein acase, courts have permitted an exception
to the strict protection of Rule 26(b)(3) and allowed discovery.?®

= InreBergeson, 112 FR.D. at 697.

% |d.; Bartlett, 538 A.2d at 1002.

% Holmgren v. State Farm Mut. Auto. Ins. Co., 976 F.2d 573, 577 (9th Cir. 1992).

% Nat'l Union Fire Ins. Co. v. Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992).
27 See, eg., Carver v. Allstate Ins. Co., 94 FR.D. 131 (S.D. Ga. 1982).

% See Brown v. Superior Court, 670 P2d 725, 734 (Ariz. 1983).

% |d. at 735 (emphasis added) (citations omitted).
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Other courts have followed this “directly at issue’ rationale. These include courts in
Washington,®* Montana,®* Massachusetts®? and Delaware,® as well as the United States
Court of Appeals for the Ninth Circuit.®*

1.
THEATTORNEY-CLIENT PRIVILEGE

The concept of an attorney-client privilege arose in early England, emanating from the
belief that the honor of an English gentleman did not permit him to violate his client’s
confidences.® The contemporary rationale holds that the privilege exists because clients
must be able to disclose fully and freely to their attorneys all of the facts and circumstances
surrounding acase, without fear that the attorney’s knowledge could be used against them.*

%0 Escalante v. Sentry Ins., 743 P.2d 832, 844 (Wash. Ct. App. 1987) (holding that “mental impressions,
etc. arediscoverable in abad faith action if they are directly in issue, and if the discovering party makes a
stronger showing of necessity and hardship than is normally required under CR 26”).

81 Palmer v. Farmers Ins. Exch., 861 P2d 895, 911 (Mont. 1993):

In a bad faith case, such as the present case, where the issue is whether the insurer had a
reasonable basis for denying the claim, the mental impressions and opinions of the insurer are
directly at issue. The basis for denying such aclaim lies only in the mental impressions of those
representatives of theinsurer who decided to deny the claim. Consequently, aparty may discover
the opinion work product of the representatives whose mental impressions are directly at issue,
but only upon a showing of compelling need beyond the substantial need/undue hardship test
required by Rule 26(b)(3), M.R.Civ.P, for ordinary work product.

Id. (citing Holmgren v. State Farm Mut. Auto. Ins. Co., 976 F.2d 573, 577 (9th Cir. 1992)).
%2 Ferrara& DiMercurio, Inc. v. St. Paul Mercury Ins. Co., 173 F.R.D. 7 (D. Mass. 1997).

3 Tackett v. State Farm Fire & Cas. Ins. Co., 653 A.2d 254 (Del. 1995). The court noted that “abad faith
claim against an insurer cannot be proven without sufficient access to the claim file which frequently
contains opinion work product.” Id. at 261 (citing Reavisv. Metro. Prop. & Liab. Ins. Co., 117 F.R.D. 160,
164 (S.D. Cal. 1987)). The court therefore interpreted Rule 26(b)(3) as requiring that a party show it has
more “substantial need” to review opinion work product than would be required for that party to review
non-opinion work product. That need, however, must be compelling, and the trial court should conduct an
in camera examination before production is ordered. Id. at 263.

% Holmgren v. State Farm Mut. Auto Ins. Co., 976 F.2d 573, 577 (9th Cir. 1992):

In abad faith insurance claim settlement case, the “ strategy, mental impressions and opinions of
[theinsurer’s] agents concerning the handling of the claim are directly at issue.” . . . Unlessthe
information is available elsewhere, a plaintiff may be able to establish a compelling need for
evidence in the insurer’s claim file regarding the insurer’s opinion of the viability and value of
the claim. We review the question on a case-by-case basis.

Id. (quoting Reavis v. Metro. Prop. & Liab. Ins. Co., 117 FR.D. 160, 164 (S.D. Cal. 1987)).
% 8 WiceMorE, Evipence 88 2286, 2290 (McNaughton rev. 1961).
% 1d. at § 2291; Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).

10
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Notwithstanding this focus on what a client says to the attorney, it has always been
assumed that the attorney’s communications to the client also fall within the privilege.®” In
short, all communications between attorney and client that are intended to be confidential
are protected.

The client, who is the exclusive holder of the privilege, can expressly waive the attor-
ney-client privilege, however.® In addition, the privilege can be waived impliedly as the
result of an action on the part of the client or the attorney, as occurs, for example, when an
otherwise privileged attorney-client communication is disclosed to a third person.*® Courts
also have held that the privilege iswaived if the insurance company asserts, as a defense to
a bad faith claim, that it acted on “advice of counsel.”* One federal court of appeals rea-
soned:

Finding a waiver of the attorney client privilege when the client puts the
attorney’s advice in issue is consistent with the essential elements of the privilege.
That is, in leaving to the client the decision whether or not to waive the privilege
by putting the attorney’s advice in issue, we provide certainty that the client’s
confidential communications will not be disclosed unless the client takes an affir-
mative step to waive the privilege, and we provide predictability for the client
concerning the circumstances by which the client will waive that privilege.*

Some courts, however, have held that simply admitting that the insurance company
relied on legal advice in making its decision does not put the communications relating to
that advice at issue, so long as the insurance company does not affirmatively assert that

87 WiceMoRre, note 35 supra, § 2290.
% 98 C.J.S. Witnesses § 378 (2002).

% Note, however, that in many states, thereisno waiver if the disclosureisto someone having a“common
interest” with that of the client or the attorney. See Chambersv. Allstate Ins. Co., 206 F.R.D. 579, 589 (S.D.
W.Va. 2002) (insurance company’s disclosure of documents and information to the Fire Marshal and to a
prosecuting attorney did not constitute a waiver since the insurance company, the Fire Marsha and the
prosecuting attorney “shared common interests . . . in determining the cause of the fire which destroyed
Plaintiff’s home”).
4 See, eg., Transamerica Title Ins. Co. v. Superior Court, 233 Cal. Rptr. 825, 829 (Ct. App. 1987).
4 Rhone-Poulenc Rorer Inc. v. Home Indem. Co., 32 F.3d 851, 863-64 (3d Cir. 1994) (emphasis added).
Accord Metro. Life Ins. Co. v. Aetna Cas. & Sur. Co., 730 A.2d 51 (Conn. 1999), holding that the “at
issue,” or implied waiver exception isinvoked:
when a party specifically pleads reliance on an attorney’s advice as an element of a claim or
defense, voluntarily testifies regarding portions of the attorney-client communication, or specifi-
caly places at issue, in some other manner, the attorney-client relationship. In those instances
the party has waived the right to confidentiality by placing the content of the attorney’s advice
directly at issue because the issue cannot be determined without an examination of that advice.

Id. at 60.
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circumstance as a defense. “[1]f that were true, the at issue doctrine would severely erode
the attorney-client privilege and undermine the public policy considerations upon which it
is based.”# In other words,

[c]lompliance with contract termsisgenerally an element in all contractual actions,
yet reliance upon legal advice within the process of adhering to contract terms
doesnot automatically placethe actual legal adviceat issue. Therefore, eventhough
certain of the plaintiff’s senior officials may have stated in depositions that advice
of counsel was a significant motivating factor in the officials' decisions to settle
the asbestos tort actions, the privileged documents are not at issue because the
plaintiff isnot relying on the privileged communications to prove that those settle-
ments were reasonable.®

To the same effect is a California decision holding that an insurance company had not
waived the attorney-client privilege by considering the attorney’s advice, so long as the
company made its own independent judgment that the attorney’s advice was correct:

Aetnaclaimsit acted asit did not because it was advised to do so, but because the
advice was, in its view, correct; and it is prepared to defend itself on the basis of
that asserted correctness rather than the mere fact of the advice. Such a defense
does not waive the attorney-client privilege.*

Thisview, however, has been undermined in recent years. The Supreme Court of Dela-
ware led theway in 1995, holding in Tackett v. Sate Farm Fire & Casualty Insurance Co.*
that if an insurance company “makes factual assertions in defense of a claim which incor-
porate, expressly or implicitly, the advice and judgment of its counsel, it cannot deny an
opposing party ‘an opportunity to uncover the foundation for those assertions in order to
contradict them.’”“ In that case, the Delaware court held that the insurance company had
impliedly waived the attorney-client privilege by denying the insured's allegation that the
company’s rejection of the claim was without reasonable justification and by asserting as
an affirmative defense that the insureds had failed to supply information necessary for the
insurer to process their claim. The court reasoned that, “[w]hile this defense does not di-

42 Metro. Life Ins. Co., 730A.2d at 61.

4 1d. (citation omitted).

4 Aetna Cas. & Sur. Co. v. Superior Court, 200 Cal. Rptr. 471, 475 (Ct. App. 1984).
% 653 A.2d 254 (Del. 1995).

4 1d. at 259 (quoting Friction Div. Prods. v. E.I. DuPont de Nemours, 117 FR.D. 535, 538 (D. Ddl.
1987)).
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rectly relate to any protected communications, it does suggest that there was nothing in the
routine handling of the claim that contributed to the delay.”#” Therefore, once the insurance
company alleged a routine handling of the insureds claim and suggested that any delay
was attributable to inaction on the part of the insureds, the insureds could challenge those
allegations:

only with afull showing of the facts contained in the claim file. To rule otherwise
would permit State Farm to gain the inference that, not only was the claim handled
routinely, but the routine analysis of the claim supported the delay in payment.
Fairness requires that assertions of fact be tested by disclosure. Without access to
the complete file, the Tacketts would be unable to challenge State Farm'’s asser-
tions and would be forced to accept as true its claim of routine handling.®®

The Delaware Court sought to emphasize that it was not creating “a rule of per se
waiver of the attorney-client privilege in insurance bad faith cases.”“° Nevertheless, when
aninsurer “makesfactual representationswhich implicitly rely upon legal advice asjustifi-
cation for non-payment of claims, the insurer cannot shield itself from disclosure of the
complete advice of counsel relevant to the handling of the claim.”%°

Five years |ater, this same theme was invoked by the Arizona Supreme Court in Sate
Farm Mutual Automobile Insurance Co. v. Lee’ a case that has received considerably
more attention in the insurance industry than the Delaware Supreme Court’s 1995 decision
in Tackett. Lee was aclass action filed on behalf of insureds who had purchased State Farm
automobile liability policies. The suit alleged breach of contract, fraud, bad faith, and other
claims because of State Farm's refusal, from 1988 to 1995, to allow insureds who had
suffered asinglelossto “ stack” benefits under the uninsured (UM) and underinsured (UIM)
provisions of multiple policies. The class action plaintiffs further alleged that State Farm
knew, or should have known, that the anti-stacking provision in its policies did not comply

47 Tackett, 653 A.2d at 259.

“ |d. at 260.

“1d.

%0 |d. Compare, however, Clausen v. Nat'l Grange Mut. Ins. Co., 730 A.2d 133, 143 (Del. Super. Ct.

1997), where a Delaware tria court stated:
Aside from National Grange's Answer, in which it denied having no reasonable justification for
its actions and asserted an affirmative defense of Clausen’s failure to follow the policy’s proce-
dures, there isnothing in the record that could fairly be said to constitute afactual representation
by National Grange similar to the one made by State Farm in Tackett. To hold that the rather
routine answer by National Grange constitutes awaiver of the attorney-client privilegewould in
effect accomplish that which the Tackett Court said must not be done; finding aper se waiver of
the privilege merely by filing acomplaint alleging insurer bad faith.

st 13 P3d 1169 (Ariz. 2000).
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with aparticular Arizona statute. State Farm, in turn, argued that until the Arizona Supreme
Court decided the case of Sate Farm Mutual Automobile Insurance Co. v. Lindsey® in
1995, it reasonably believed that its policies did comply with the statute. A discovery dis-
pute then arose over whether State Farm'’s claims file correspondence with some fifteen
law firms regarding whether State Farm should accept or reject its insureds UM or UIM
claims, aswell asfile notes relating to those communications, were protected by the attor-
ney-client privilege.

Significantly, State Farm never asserted “advice of counsel” as a defense to the class
action. To the contrary, State Farm expressly represented to thetrial court that it would not
do so. Much like in the California case of Aetna Casualty & Surety Company v. Superior
Court cited above,* State Farm simply contended that its position was objectively reason-
able based on its own employees' evaluation of the existing case law, the Arizona statute,
and the policies themselves. The plaintiffs, on the other hand, argued that State Farm could
not seek to establish that it acted reasonably and in good faith without referring to advice it
had obtained from counsel. Therefore, disclosure of that advice was necessary to explain
State Farm’s state of mind and the basis for it.

The tria court agreed with the plaintiffs, but the Arizona Court of Appeals reversed,
reasoning that State Farm had “ not affirmatively placed ‘ the protected information at issue’
in this case.”® Aninsurer’s denial of an insured’s allegations of bad faith and its assertion
that it was “ objectively reasonablein interpreting its policy, a statute, and case law, without
more, do not constitute the types of ‘affirmative act’ that give rise to an implied waiver of
the attorney-client privilege. Although counsel’s advice may, indeed, be relevant, not all
relevant information is discoverable.”

The Arizona Supreme Court, however, reversed the Court of Appeals. While agreeing
that an “‘insurer’s denial of an insured’s allegations of bad faith, and its assertion that it
acted in good faith . . . , without more, do not . . . give rise to an implied waiver,’”* the
supreme court nonetheless concluded that State Farm had waived the privilege because it
was “advancing its agents’ subjective understanding of the law.”%” Declared the supreme
court:

State Farm had its agents evaluate the law — policy provisions, statutes, and
cases. As part of that evaluation, the agents were informed by counsel. On the

52897 P2d 631 (Ariz. 1995).
58 SeeAetnaCas. & Sur. Co. v. Superior Court, 200 Cal. Rptr. 471, 475 (Ct. App. 1984).

5 State Farm Mut. Auto. Ins. Co. v. Lee, 4 P.3d 402, 412 (Ariz. Ct. App. 2000), vacated by 13 P.3d 1169
(Ariz. 2000) (quoting Hearn v. Rhay, 68 F.R.D. 574, 581 (E.D. Wash. 1975)).

% |Id. (citation omitted).
% SZate Farm, 13 P.3d at 1174 (citation omitted).
5 1d. at 1173.
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basis of this evaluation, including, we must suppose, the information gained from
counsel, State Farm’s agents denied the claimsin good faith based on their view of
the law, not because of what its lawyers advised. We note, of course, that State
Farm does not claim — perhaps, in honesty, could not — that the lawyers advice
formed no part of the evaluation. State Farm a so does not claim that the informa-
tion provided by the lawyers was not included in the evaluation process but only
that it did not do what it did because of what its lawyers advised. Given these
avowals, we believe the tria judge was well within his discretion in concluding
that advice of counsel was a part of the basis for State Farm's defense. What State
Farm knew about the law obviously included what it learned from its lawyers.*®

The supreme court then articulated the rule that “in cases such as this in which the
litigant claiming the privilegerelies on and advances as a claim or defense a subjective and
allegedly reasonable evaluation of the law — but an eval uation that necessarily incorporates
what the litigant learned from its lawyer — the communication is discoverable and admis-
sible.”%® |n other words, alitigant:

cannot assert a defense based on the contention that it acted reasonably because of
what it did to educateitself about the law, when itsinvestigation of and knowledge
about the law included information it obtained from its lawyer, and then use the
privilege to preclude the other party from ascertaining what it actually learned and
knew.®

The Arizona Supreme Court also quoted from the Delaware Supreme Court’s decision in
the Tackett case discussed above:

A party cannot force aninsurer to waive the protections of the attorney-client privi-
lege merely by bringing a bad faith claim. Where, however, an insurer makes
factual assertionsin defense of a claimwhich incorporate, expressly or implicitly,
the advice and judgment of its counsel, it cannot deny an opposing party “an op-
portunity to uncover the foundation for those assertions in order to contradict
them.” &t

% 1d. at 1174.
% 1d. at 1175.
€ 1d. at 1177.

6 |d. at 1178 (quoting Tackett v. State Farm Fire & Cas. Ins. Co., 653 A.2d 254, 259-60 (Del. 1995)
(citation omitted)).
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The Arizona court therefore rejected State Farm’s argument that its conduct was rea-
sonable and in good faith because it had investigated the law and the resultant subjective
evaluation of its claims people, inasmuch as that investigation and evaluation “included
information and advice received from anumber of lawyers. It isthe last element, combined
with the others, that impliedly waives the privilege.”%2 In sum, alitigant:

cannot with one hand wield the sword — asserting as a defense that, as the law
requires, it made a reasonable investigation into the state of the law and in good
faith drew conclusions from that investigation — and with the other hand raise the
shield — using the privilege to keep the jury from finding out what its employees
actually did, learned in, and gained from that investigation.®

However, as earlier noted, other courts, have refused to hold that the mere admission
by an insurance company that it relied on an attorney’s advice, without asserting that advice
as a defense, impliedly waives the privilege.®* In the words of the Connecticut Supreme
Court:

If admitting that one relied on legal advice in making a legal decision put the
communicationsrelating to the advice at issue, such advicewould be at issuewhen-
ever the legal decision was litigated. If that were true, the at issue doctrine would
severely erode the attorney-client privilege and undermine the public policy con-
siderations upon which it is based.®

While the case can be regarded as merely an extension of previous court decisions
relating to waiver of the privilege in insurance bad faith cases, the Ohio Supreme Court in
Boone v. Vanliner Insurance Co.% is essentially a direct frontal attack on the privilege
itself. Boone was an action to recover for bad faith denial of underinsured motorist (UIM)
benefits under a commercia vehicle liability insurance policy. Vanliner contended that
several documents in its claim file were protected from discovery by the attorney-client
privilege and/or the work product doctrine. In deciding thisissue, the Ohio Supreme Court
relied on its earlier decision in Moskovitz v. Mt. Snai Medical Center.5” Oddly, Moskovitz

© |d, at 1183 (emphasis added).
& |d,

6 See e.g.,AetnaCas. & Sur. Co. v. Superior Court, 200 Cal. Rptr. 471, 475 (Ct. App. 1984); Metro. Life
Ins. Co. v. Aetna Cas. & Sur. Co., 730A.2d 51, 61 (Conn. 1999).

8% Metro. Life, 730 A.2d at 61.
6 744 N.E.2d 154 (Ohio 2001).
67 635 N.E.2d 331 (Ohio 1994).

16



ATTORNEY-CLIENT PRIVILEGE IN FIRST-PARTY INSURANCE CASES

was a medical malpractice case and involved an Ohio pre-judgment interest statute®® that
allows a plaintiff in atort case to recover pre-judgment interest on ajudgment if the trial
court, in a post-trial hearing, finds that the tortfeasor (or its insurer) did not make a good
faith effort to settle. In Moskovitz, the supreme court held that “neither the attorney-client
privilege nor the so-called work product exception precludes discovery of the contents of
aninsurer’'s claimsfile.”® The “only privileged matters contained in the file are those that
go directly to the theory of defense of the underlying case.” ™

Notwithstanding the clear difference between a post-trial hearing on whether an insur-
ance company acted in bad faith in failing to settle a tort case and a claim for bad faith in
denying apolicyholder’sfirst-party claim, the Ohio Supreme Court determined in Vanliner
that the rationale behind its holding in Moskovitz was equally applicable to the latter pro-
ceeding. Proclaiming that “ claims file materials that show an insurer’slack of good faithin
denying coverage are unworthy of protection,”” the court concluded that:

[in] an action alleging bad faith denial of insurance coverage, the insured is en-
titled to discover claims file materials containing attorney-client communications
related to theissue of coverage that were created prior to the denial of coverage. At
that stage of the claims handling, the claims file materials will not contain work
product, i.e., things prepared in anticipation of litigation, because at that point it
has not yet been determined whether coverage exists.”

In answer to defendant Vanliner’'s argument that the release of such documents would
undermine an insurance company’s ability to defend the underlying contract claim, the
supreme court stated that “if the trial court finds that the release of this information will
inhibit the insurer’s ability to defend on the underlying claim, it may issue a stay of the bad
faith claim and related production of discovery pending the outcome of the underlying
clam.””

Three of the seven justices on the Ohio Supreme Court dissented. They pointed out
that the majority had cited no authority other than Moskovitz for their holding, thereby
creating a unique “categorical exception to the attorney-client privilege applicable in any
case alleging a bad-faith denial of insurance coverage. Thisis a sweeping exception that a
number of courts [outside of Ohio] have refused to adopt.” ™

% Onio Rev. Cope AnN. § 1343.03(C) (Anderson 2002).
89 Moskovitz, 635 N.E.2d at 350.

" 1d.

1 Boone, 744 N.E.2d at 158 (emphasis added).

2 d.

= d.

" |d. at 160-61 (Cook, J., dissenting).
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Responding to the majority’s declamation that documents showing lack of good faith
are “unworthy of protection,” the dissent observed that a bad faith denial of insurance
coverage “means merely that the insurer lacked a ‘reasonable justification” for denying a
claim,””™ which is “conceptualy different from fraud.”® Hence, allegations of bad faith
should not “result in an exception to the attorney-client privilege akin to the crime-fraud
exception.””

The dissent again pointed to the crime-fraud exception when discussing the majority’s
“startling” determination that an insured “need only allege the insurer’s bad faith in the
complaint” in order to discover attorney-client communications.” The dissent noted that
the pronouncement was directly contrary to the established rulethat, in order to gain access
to privileged documents under the crime-fraud exception, a party must demonstrate “‘a
factual basis for a showing of probable cause to believe that a crime or fraud has been
committed and the communications were in furtherance of the crime or fraud.”””™ The dis-
sent then cited anumber of casesfrom other jurisdictions holding that something more than
amere allegation of bad faith isrequired in order to trump the privilege.®

The dissent further concluded that the “rule” announced by the majority “threatens the
open and honest discourse between attorney and client that the privilege is supposed to
protect,”® and quoted with approval the following pronouncement by the California Court
of Appealsin Aetna Casualty & Surety Co. v. San Francisco Superior Court:

[An] insurance company should be free to seek legal advice in cases where cover-
age is unclear without fearing that the communications necessary to obtain that
advicewill later become available to an insured who is dissatisfied with adecision
to deny coverage. A contrary rule would have a chilling effect on an insurance
company’s decision to seek legal advice regarding close coverage questions, and
would disserve the primary purpose of the attorney-client privilege — to facilitate
the uninhibited flow of information between lawyer and client so asto lead to an
accurate ascertainment and enforcement of rights.

s |d. at 160 (quoting Zoppo v. Homestead Ins. Co., 644 N.E.2d 397 (Ohio 1994)).

% 1d.

7 1d. (citing Freedom Trust v. Chubb Group of Ins. Cos., 38 F. Supp. 2d 1170, 1173 (C.D. Cal. 1999)).
% 1d.

 Id. (quoting State ex rel. Nix v. Cleveland, 700 N.E.2d 12, 16 (Ohio 1998)).

8 |d. at 161.

& 1d.

82 |d. (quoting Aetna Cas. & Sur. Co. v. Superior Court, 200 Cal. Rptr. 465, 471 (Ct. App. 1984)).
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It is doubtful that the Vanliner decision will be followed by courts outside of Ohio. As
noted above, the majority opinion relied entirely on the Moskovitz case, which is clearly
distinguishable. Conversely (as the dissent accurately noted), there are many jurisdictions
that hold directly to the contrary. In addition, there are anumber of constitutional problems
with the decision that no one appears to have raised as yet. These include whether insur-
ance companies are deprived of equal protection of the lawswhen they are the only persons
or entities in the State of Ohio whose communications with their legal counsel are deemed
“unworthy of protection” under the attorney-client privilege.

In the meantime, the existence of this decision will provide defense counsel (at leastin
Ohio) with another factor to consider when deciding whether to file amotion requesting a
bifurcated trial — unless, of course, the attorney-client correspondenceisin no way harm-
ful to the insurance company. Indeed, an insurance company may benefit from having that
correspondence presented to the jury in atrial that involves both abreach of contract claim
and a bad faith claim, as, for example, where that correspondence forcefully spells out the
insurance company’s defenses to the contract claim. At the same time, the Vanliner deci-
sion also suggests that insurance counsel must be particularly careful and circumspect in
thelr correspondence to their clients, especialy when discussing possible trial strategy.

Finally, defense counsel should give renewed thought to using the advice of counsel
defense. If the correspondenceis going to “comein” anyway, thereisno longer any need to
fear that the assertion of such a defense will waive the privilege.

V.
CoNCLUSION

If nothing else, the Lee and Vanliner cases will provide additional legal support for
attempts by insureds in other jurisdictionsto storm the protective barricade of the attorney-
client privilege. Defense counsel, however, should look beyond the holdings of these cases
and be prepared to argue the logical (and constitutional) flaws that diminish the rational e of
those decisions. In short, asin so many areas of the law, effective advocacy may yet protect
and perpetuate established rules and principles that are fundamentally sound.
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Blueprint for General Causation
Analysisin Toxic Tort Litigation'

William O. Dillingham
Patrick J. Hagan
Rodrigo E. Salas

l.
INTRODUCTION

This article discusses some of the legal and scientific principles that are appropriate to
the step-by-step judicia determination of what type of general causation expert testimony
should be admitted in toxic tort cases. Specificaly, it provides a blueprint for analyzing
general causation in the context of toxic tort litigation and examines the extent to which
Daubert | and its progeny, when taken to their logical extensions, guide the admissibility
determination.t

Since 1923, when the United States Court of Appeal for the District of Columbia Cir-
cuit decided Fryev. United Sates,? courts have been concerned with the introduction of
“junk science” in the courtroom. Rigorous examination of expert testimony,

(1) assurfes] that those persons most qualified to assess the validity of the scien-
tific technique would have the determinate voice, (2) provides] a “minimal re-
serve of experts’ to critically examine each technique in a particular case, [and)]
(3) promot[es] uniformity of decision based on finding consensus in the scientific
community . .. .2

T Submitted by the authors on behalf of the FDCC Toxic Tort and Environmental Law Section.

1 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993) (“Daubert | *). For an earlier treatment of
Daubert | and the admissibility of expert testimony in California, please see Patrick J. Hagan & Pamela
Winston Bertani, Sate Variations on the Daubert Theme: California, 51 Fep’'n INs. & Corp. Couns. Q., 27
(2000).

2 293 F 1013 (D.C. Cir. 1923).

3 Peoplev. Leahy, 882 P.2d 321, 325 (Cal. 1994) (citing Peoplev. Kelly, 549 P.2d 1240, 1244 (Cal. 1976)
(adopting Frye)).
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Additional compelling reasons exist for limiting the encroachment of junk science into the
courtroom: a “posture of judicial caution in this area [is] supported by the considerable
weight jurors tend to give to scientific evidence presented by experts with impressive cre-
dentials,” a“misleading aura of certainty . . . often envelops a new scientific process, ob-
scuring its currently experimental nature,” and “scientific proof may in some instances
assume a posture of mystic infalibility in the eyes of ajury.”*

Two key legal concepts of causation have emerged as courts have attempted to keep
junk science out of the courtroom: general causation and specific causation. Courts define
general causation as “the capacity of a product to cause injury,” and specific causation as
“proof that the product in question caused the injury of which the plaintiff complains.”®
Genera causation may be thought of as a scientifically established cause-and-effect rela-
tionship. To satisfy this burden, sufficient hypotheses and testing must be demonstrated to
establish that a disease or condition can arise from exposure to a certain substance. Spe-
cific causation, on the other hand, involves avariety of factorsincluding level, duration and
proximity of exposure, also known as* dose,” which tend to show that the person’s aleged
exposure, in fact, caused his or her condition.®

4 Kelly, 549 P2d at 1244-46.

5 Siharathv. Sandoz Pharms. Corp., 131 F. Supp. 2d 1347, 1352 (N.D. Ga. 2001) (citing Wheat v. Sofamor,
S.N.C, 46 F. Supp. 2d 1351, 1357 (N.D. Ga. 1999) (product liability action excluding testimony that failed
to establish (1) that Parlodel is capable of causing stroke and (2) that Palodel did in fact cause plaintiffs
strokes)).

6 Sharath, 131 F. Supp. 2d at 1352. See e.g. D. T. Ralston, Toxic Tort Causation — Not Just Chemical
Exposure Plus Symptoms, MAELY’s DAuBerT Rep., Vol. 4, No. 5, at 15-25 (2000).
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Accordingly, atoxic tort plaintiff’s burden is twofold: first, to show that the substance
to which he was allegedly exposed is capable of causing his injury; and second, to show
that said exposure was the actual cause of the injury.” Toxic tort plaintiffs must prove the
admissibility of their expert testimony in both general causation and specific causation
context by apreponderance of proof.2 To determine whether atoxic tort plaintiff can satisfy
his or her burden of proof, courts must make “a preliminary assessment of whether the
reasoning or methodology underlying the testimony is scientifically valid and of whether
that reasoning or methodology properly can be applied to the facts in issue.”® This article
only addresses judicial intervention and edification relating to general causation.°

The United States Supreme Court in Daubert |, when asked to determine what kind of
expert testimony or evidence was admissible under the Federal Rules of Evidence (“FRE”),
enumerated several factorsto assist judgesin performing their gate-keeping function.™* The

7 Seeeg., Raynor v. Merrell Pharms,, Inc., 104 F.3d 1371, 1376 (D.C. Cir. 1997).

8 Daubert I, 509 U.S. at 593 n. 10; see e.g., Carnegie Mellon Univ. v. Hoffmann-LaRoche, Inc., 55 F.
Supp. 2d 1024, 1030 (N.D. Cal. 1999).

° Daubert I, 509 U.S. at 592-93.

0 Asthennameimplies, specific causation inquiries are fact and case-specific. This paper will focus solely

on foundational principles dealing with general causation and, therefore, will not explore admissibility
reguirements concerning specific causation.

1 Daubert 1,509 U.S. at 593-95 (factorsinclude (1) whether the experts' theories or techniques have been
tested; (2) whether the theory or technique has been subjected to peer review and publication; (3) in the
case of aparticular scientific technique, what is the known or potential rate of error; and (4) whether the
theory or technique at issue has widespread acceptance).
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United States Court of Appeals in Daubert Il expounded on that gate-keeping function,
holding that trial courts are to undertake a two-part analysis. (1) whether the experts’ testi-
mony reflects“ scientific knowledge,” i.e., whether the experts’ findings are derived by the
scientific method; and (2) whether the experts’ testimony is “relevant to the task at hand,”
i.e., that it logically advances a material aspect of the proposing party’s case.'> More re-
cently, the Supreme Court clarified that the gate-keeping responsibilitiesimposed by FRE 702
extend to the testimony of all experts.®

The Supreme Court has also acknowledged that, in disease causation cases, “conclu-
sions and methodology are not entirely distinct from one another.”** The Court warned that,

[N]othing in either Daubert or the Federal Rules of Evidence requires a district
court to admit opinion evidence that is connected to existing data only by the ipse
dixit of the expert. A court may concludethat thereissimply too great an analytical
gap between the data and the opinion proffered.’®

12 Daubert v. Merrell Dow Pharms,, Inc., 43 F.3d 1311, 1315 (9th Cir. 1995) (applying California law)

(“Daubert 11™).

8 Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999).
4 Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997) (“Joiner™).

51d.
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A “methodology-based” inquiry, as described herein, properly considers every aspect of
the reasoning/scientific process, from the selection of the data, to the interpretation of that
data and, finally, to the conclusions that may be derived from the data.’®

As discussed hereinafter, when ng expert medical causation testimony, a meth-
odology-based inquiry requires, at a minimum, consideration of the following factors:

» Replicated human epidemiological studiesto prove causation intoxic tort cases,
» Epidemiological studies that address the agent at issue;

» Epidemiological studies that address the disease at issue;

» Epidemiological studiesthat must be statistically significant; while,

* Opinionsthat rely solely oninvivo or in vitro studies ought to be inadmissible.

Theforegoing list of disease causation evidentiary requirements demonstratesthat valid
epidemiological evidence is the lynchpin of general causation and illustrates the depth to
which analytical courts have probed in evaluating general causation testimony in toxic tort
cases. The following step-by-step general causation analysis insures that there will be no
bridging of the scientific method by “leaps of faith” that might undermine the reliability of
the entire scientific reasoning process or the conclusions derived therefrom.

% The scientific method calls for the formulation of a scientific hypothesis, designing a study that can
answer it, collecting objectively verifiable evidence that will address the hypothesis, and drawing only
those conclusions supported by the evidence. See Landrigan v. Celotex Corp., 605 A.2d 1079, 1088 (N.J.
1992) (with respect to proffered testimony regarding the causation of plaintiff-decedent’s colon cancer,
holding that thetrial court “should examine each step in [the expert’s] reasoning”); Hall v. Baxter Healthcare
Corp., 947 F. Supp. 1387, 1401 (D. Or. 1996) (“This court need not and should not ignore any step in that
process, but must ensure that in each step, from initial premise to ultimate conclusion, the expert faithfully
followed valid scientific methodology.”).
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Il.
EriDEMIOLOGY: THE LYNCHPIN OF GENERAL CAUSATION

Epidemiology is*the study of distribution of diseasein populations and therisk factors
associated with particular diseases.”” Epidemiology studies'® are the most useful and con-
clusive methodology used to validate causal relationships in toxic tort cases.’® “Epidemi-
ologists use an analytical tool known as the null hypothesis, which postulates that there is
no association between a specific exposure and a particular outcome.”?° “The goal of an
epidemiology study is to determine whether one can reject the null hypothesis and con-
clude that, in fact, there is an association between the exposure and the outcome.”# Ac-
cordingly, numerous courts have held that epidemiological evidence isthe prime scientific
undertaking required to prove general causation.

For example, in Grant v. Bristol-Myers Sguibb,? the court excluded the testimony of
the plaintiffs' expertsdueto their failure to explain why their opinions should overcomethe
twenty epidemiological studies that either found no association or no statistically signifi-

17 Weade-Greaux v. Whitehall Labs., Inc., 874 F. Supp. 1441, 1451 (D. V.. 1994). See e.g., Brock v.
Merrell Dow Pharms., Inc., 874, F.2d 307, 311 (5th Cir. 1989) (“Epidemiology attemptsto define arela-
tionship between a disease and a factor suspected of causing it . . .."). Epidemiology is “the branch of
medical science that deals with the incidence, distribution, and control of a disease in a population.”
WEessTER' s CoLLEGIATE DicTioNARY 389 (10th ed.1998).

8 InreAgent Orange Litigation, 611 F. Supp. 1223, 1231 (E.D.N.Y. 1985) (citing Dore, A Commentary
on the Use of Epidemiological Evidencein Demonstrating Cause-in-Fact, 7 HArv. EnvTL. L. Rev. 429, 431
(1983) (“Epidemiological studiesrely on ‘statistical methods to detect abnormally high incidences of dis-
ease in a study population and to associate these incidences with unusual exposures to suspect environ-
mental factors.’”); see also Siharath v. Sandoz Pharms. Corp., 131 F. Supp. 2d 1347, 1356 (N.D. Ga. 2001)
(“ Epidemiol ogists employ cohort studies, case control studies, and ecological studiesto determinewhether
individuals exposed to an agent have a greater risk of developing the diseasein question.”).

19 SeeAllenv. Pa. Eng. Co., 102 F.3d 194, 197 (5th Cir. 1996) (quoting Brock, 874 F.3d at 311 (* Undoubt-
edly, the most useful and conclusive type of evidence in a [products liability] case is epidemiological
studies”); Lopez v. Wyeth-Ayerst Labs., Inc., 1996 WL 784566 * 1, *3 (N.D. Cal. 1996) (“ epidemiological
evidence is one of the most valuable pieces of scientific evidence in causation”); Casey v. Ohio Med.
Prods., 877 F. Supp. 1380, 1385 (N.D. Cal. 1995) (considering lack of epidemiological study an important
factor in determining reliability).

2 Wade-Greaux, 874 F. Supp at 1451-52.

2 |d. at 1452.

2 97 F. Supp. 2d 986 (D. Ariz. 2000).
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cant association between breast implants and systemic disease.” In fact, it has been stated
that “epidemiological studies provide ‘the primary generally accepted methodology for
demonstrating a causal relation between a chemical compound and a set of symptoms or
disease.’” %

A. Reference to Sngle Epidemiological Sudy Not Sufficient

Courts have repeatedly held that the epidemiological evidence necessary to prove
general causation must be replicated,? which requires that the association in an epidemio-
logical study be observed in other studies among different subjects and variables.?® Repli-
cation of results is a basic requirement of the scientific method as scientists generally

3 Seealso Hall v. Baxter Healthcare Corp., 947 F. Supp. 1387, 1403 (D. Or. 1996) (excluding plaintiff’s
expert’s testimony on causation between breast implant and systemic disease); Brock v. Merrell Dow
Pharms., Inc., 874 F.2d 307, 315 (5th Cir. 1989) (affirming District Court’s exclusion of testimony of
plaintiffs’ experts finding that they did not present sufficient proof that ingestion of Bendectin during
pregnancy caused Poland’s Syndrome); In re Breast Implant Litig., 11 F. Supp. 2d 1217, 1224 (D. Colo.
1998) (excluding testimony of plaintiffs expertsfor failureto usevalid, statistically significant epidemio-
logical studies showing an association between breast implants and auto-immune diseases); Allen, 102
F.3d at 194 (affirming District Court’s exclusion of plaintiffs’ experts for their failure to present valid,
statistically significant epidemiological studies showing an association between ethylene oxide and brain
cancer); Wade-Greaux v. Whitehall Labs., Inc., 874 F. Supp.1441, 1484 (D. V.I. 1994) (excluding testi-
mony of plaintiffs’ expertsand granting summary judgment for defendant where plaintiffs expertsfailed to
conduct or rely on valid, consistent epidemiological studies showing an association between over-the-
counter asthma medications and skeletal birth defects); Haggerty v. Upjohn Co., 950 F. Supp. 1160, 1168
(S.D. Fla. 1996) (granting defendant’s motion for summary judgment while holding that plaintiff did not
show agenuineissue of material fact with respect to medical causation of a prescription sleeping medica-
tion and its claimed psychiatric side effects); and Lynch v. Merrell-Nat'| Labs., Inc., 830 F.2d 1190, 1196-
97 (1st Cir. 1987) (affirming summary judgment for Bendectin manufacturer where plaintiff offered only
criticism of defendant’s epidemiological evidence with no epidemiological evidence of her own).

% Siharath v. Sandoz Pharms. Corp., 131 F. Supp. 2d 1347, 1356 (N.D. Ga. 2001) (applying Daubert I1)
(citing Conde v. Velsicol Chem. Corp., 804 F. Supp. 972 (S.D. Ohio 1992), aff’d, 24 F.3d 809 (6th Cir.
1994).

% See Blum v. Merrell Dow Pharms,, Inc., 705 A.2d 1314, 1323 (Pa. Sup. Ct. 1997) (“ Replicated epide-
miological studies consistently finding a strong association are necessary to establish causation . . . .");
Merrell Dow Pharms., Inc. v. Havner, 953 S.W.2d 706, 722 (Tex. 1997) (“Havner”) (observing that an
isolated study finding astatistically significant association would not constitute legally sufficient evidence
of causation).

% Havner, 953 S\W.2d at 727 (“[I]t is important that any conclusions about causation be reached only
after an association isobserved in studies among different groups and that the association continuesto hold
when the effects of other variables are taken into account.”).

7
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cannot be assured that the results of any individual study are not due to bias, confound-
ing? or chance.®® The inability to replicate a study callsinto question the data therein, the
analytical model utilized, the conclusions reached and, at times, all aspects of the study.
Thus, absent evidence from valid and replicated epidemiological studies, a single study
showing a cause-and-effect relationship does not establish that relationship for purposes
of general causation.

[1.
EriDEMIOLOGICAL STUDIES MUST ADDRESSAGENT AT ISSUE IN LITIGATION

In order to establish general causation, the epidemiological studies offered as a basis
for expert opinion ought to address the agents at issue in the litigation.?®

In Sharath v. Sandoz Pharmaceuticals Corp.,* two plaintiffs, each of whom suffered
hemorrhagic strokes after taking a bromocriptine drug, brought a products liability action
against Sandoz Pharmaceuticals. Both plaintiffs were postpartum women who suffered a
stroke after taking Parlodel, which was prescribed to suppress lactation. The issue before
the court was whether the drug was capable of causing and whether it, in fact, caused the
strokes or whether the temporal association of taking the drug and a subsequent stroke was

27 Wade-Greaux, 874 F. Supp. at 1452 (“ A ‘ confounding factor’ isan exposure to one agent that istempo-
rally associated with exposuresto other agents, such that they appear to be having the same effect.”) A well-
conducted epidemiology study will use statistical techniquesto eliminate the possible effects of confound-
ing factors. 1d.

% Seeid. (“[A]bsent alarge single study with an overwhelmingly high rate ratio, epidemiol ogists gener-
ally require several individual positive studieslinking aspecific exposure with aparticular outcome before
they draw any conclusions asto an association.”).

2 See Mitchell v. GenCorp, Inc., 165 F.3d 778, 782 (10th Cir. 1999) (“Without scientific data supporting
their conclusionsthat chemicals similar to benzene cause the same problems as benzene, the analytical gap
in the experts’ testimony is simply too wide for the opinions to establish causation”); Lofgren v. Motorola,
1998 WL 299925, at *17 (Ariz. Super. June 1, 1998) (under Frye, “extrapolation from studies of different
chemicals does not constitute accepted methodology in the absence of a scientific and accepted basis for
doing s0”); Cavallo v. Star Enterprise, 892 F. Supp. 756, 766 (E.D. Va. 1995) (Fed. R. Evid. 702 requires
“that the expert demonstrate a scientifically valid basis for projecting the findings of a study identifying a
different chemical-illnessrelationship to the proffered causal theory.”), aff’ din part, rev'din part on other
grounds, 100 F.3d 1150 (4th Cir. 1996), cert denied, 522 U.S. 1044 (1998); Savagev. Union Pac. R.R. Co.,
67 F. Supp. 2d 1021, 1038 (E.D. Ark. 1999) (stating that the issue of whether exposure to coal productsin
general can cause basal cell carcinomaisaltogether different from the limited issue of whether exposureto
“creosote” can cause that disease).

% 131 F. Supp. 2d 1347 (N.D. Ga. 2001).
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merely coincidental .®! The Sharath plaintiffs argued that bromocriptine, the active ingredi-
ent in the drug Parlodel, caused hypertension, seizures and ischemic strokes. The plaintiffs
further contended that Parlodel, through bromocriptine, could also cause hemorrhagic
strokes.

On amotion to exclude the plaintiffs’ expert testimony of causation, the determinative
issue was whether the epidemiological evidence relied upon by the plaintiffs’ experts was
sufficiently reliable and relevant to establish causation. The Sharath court explained, “the
burden is on Plaintiffs to show that well-conducted epidemiological studies do show a
statistically significant relationship between Parlodel[ ] and seizures and stroke. It is not
defendant’s burden to show the lack of such relationship.”*2 The Sharath plaintiffs brought
forward four epidemiological studies which investigated a possible association between
Parlodel and stroke. After examining the plaintiffs' epidemiological evidence, the Sharath
court concluded that each of the studies, for separate reasons, lacked the requisite reliabil-
ity to support the plaintiffs' arguments that Parlodel could cause seizures and hemorrhagic
strokes.®

Since “no evidence [had] been offered of an increase in postpartum strokes after
[Parlodel] was approved for suppression of lactation [and] no evidence [had] been offered
of a decrease of postpartum strokes after the approval for suppression of lactation was
withdrawn,” the court questioned whether “the causation opinions of plaintiffs’ experts
[were] merely speculative and not based on scientific knowledge.”* Thus, it was improper
to simply extrapolate from one chemical to another, or to lump chemicals together: studies

8L 1d., at 1349. The issue in Sharath was the type of evidence that a product liability plaintiff must pro-
duceto alow ajury to find to a reasonable degree of medical certainty that the drug in question was (1)
capable of causing the type of injury and (2) that the drug in fact caused plaintiff’sinjury. Id. at 1352. As
such, Sharath involved both general causation and specific causation analysis.

%2 ]d. at 1358.

3 |d. at 1352; citing Daubert I, 509 U.S. at 591. The Sharath court outlined the following deficienciesin
the studies before it: the first study, the only one arguably investigating a causal relationship between
Parlodel and stroke, was not statistically reliable; the second study found a negative association between
the agent and the outcome in question; the third study had a small sample size and did not address the
presumed exposure period; and, finally, the last study also found a negative association between the agent
and outcome in question. Id. at 1356-58.

3 1d. at 1358 (emphasis added) (“ Thelack of epidemiological studiessupporting Plaintiffs’ claimscreates
a high bar for Plaintiffs to surmount with respect to the reliability requirement, but is not automatically
fatal to Plaintiffs case. If other reliable scientific knowledge exists, Plaintiffs may overcome this eviden-
tiary gap in their case.”).
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where exposureto the chemical isunverified, unquantified, unidentified, or otherwise specu-
lative cannot provide reliable foundational support for a causation opinion concerning that
chemical .*®

As Sharath demonstrated, in order for epidemiological evidence—or any other type of
reliable scientific knowledge — to be relevant, it must, at a minimum, address the specific
agent at issue. Where experts offer general causation opinions, the scientific literature they
rely upon to formulate those opinions should include epidemiological studies that concern
the same agent at issue in the litigation; otherwise, the proffered evidence ought to be
inadmissible asit is unreliable.

V.
EriDEMIOLOGICAL STUDIES MUST ADDRESS DISEASE AT ISSUE IN LITIGATION

In order to establish general causation, the epidemiological studies offered as a basis
for expert opinion should also address the specific diseases at issue in the litigation.*® As
the Sharath court wrote, “the burden is on Plaintiffs to show that well-conducted epide-
miological studies do show a statistically significant relationship between Parlodel and
seizures and strokes,” and “. . . Plaintiffs’ [sic] have not pointed to a single case report
involving a postpartum woman who suffered a hemorrhagic stroke.” ¥

% Mitchell v. GenCorp, Inc., 165 F.3d 778, 782 (10th Cir. 1999) (excluding conclusions based on evi-
dence that chemicals similar to benzene cause the same problems as benzene); Christopherson v. Allied-
Signa Corp., 939 F.2d 1106 (5th Cir. 1991) (en banc), cert. denied, 503 U.S. 912 (1992) (pre-Daubert
case affirming exclusion of an expert’s opinion that was based on insufficient and inaccurate dataregarding
the magnitude and duration of exposure); Moorev. Ashland Chem. Inc., 151 F.3d 269, 278-79 (5th Cir.1998),
cert. denied, 526 U.S. 1064 (1999) (unknown level of exposure to toluene precluded supportable conclu-
sion that the exposure caused plaintiff’s reactive airways dysfunction syndrome).

% See Lofgren v. Motorola, 1998 WL 299925 at *17 (Ariz. Super. June 1, 1998) (criticizing plaintiffs
experts who “routinely relied on studies that did not address the types of diseases at issue in this case”);
Christopherson, 939 F.2d 1106 (excluding expert who based his opinions on a speculative extrapolation
from studies relating to lung cancer, when the plaintiff had colon cancer); Allen v. Pa. Eng. Co., 102 F.3d
194, 197 (5th Cir. 1996) (studies suggested a connection between ethylene oxide and lymphatic and he-
matopoietic cancers, “but thisis not probative on the causation of brain cancer.”).

87 Gharath, 131 F. Supp. 2d at 1361. See also Wack v. Farmland Indus., Inc., 744 A.2d 265, 270-71 (Pa.
Super. Ct. 1999) (under Frye, “even if we accept the proposition that the cited studies support a general
causal connection between exposure to petroleum products and buccal cancer, the studies plainly do not
support acausal link between benzene and Mrs. Wack'’s specific and rare form of cancer.”); Lust v. Merrell
Dow Pharms., Inc., 89 F.3d 594 (9th Cir. 1996) (expert’s reasoning, which concluded from the fact that
drug caused sometypes of birth defectsthat it caused hemifacial miscrosomia, was not scientific); Casey v.
Ohio Med. Prods., 877 F. Supp. 1380, 1385 (N.D. Cal. 1995) (study showing link between halothane and
cirrhosis not reliable scientific evidence of causal link between hal othane and chronic active hepatitis).

10
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The Texas Supreme Court in Havner also reiterated the requirement that, according to
accepted scientific methodology, epidemiology studies must address the disease of con-
cern. At issue in Havner was the cause of abirth defect that resulted in Kelly Havner being
born without fingers on her right hand. During the course of her pregnancy, Kelly’s mother
had taken Bendectin to relieve nausea and other symptoms associated with morning sick-
ness. Alleging that Bendectin had caused their daughter’slimb reduction defect, the Havners
sued Merrell Dow, the maker of Bendectin, on theories of negligence, defective design and
defective marketing. On amotion challenging the legal sufficiency of the plaintiffs' causa-
tion evidence, studies on Bendectin were submitted, which demonstrated statistically sig-
nificant results but that dealt with birth defects other than limb reduction defects. In deter-
mining the utility of these studies on the causation relationship before it, the Havner court
wrote, “these studies cannot of course support a finding that Bendectin causes limb reduc-
tion defects.”

It is improper to ssimply extrapolate from one disease to another, or to lump diseases
together. Studiesthar analyze a different disease or adifferent form of a disease do not, and
cannot, provide any support for making a causal link between the disease at issue and the
agent in dispute.®*®* As one court has stated, “[o]ne simply cannot assume that just because a
substance causes a particular kind of cancer, it will cause another type.”* Therefore, stud-
ies that do not address the disease at issue lack any indicia of scientific reliability and
methodol ogy.* For these reasons, when experts offer general causation opinions, the scien-
tific literature they rely upon to formulate those opinions should include epidemiological
studies that concern the same disease at issue in the litigation. Otherwise, the proffered
evidence is unreliable and ought to be inadmissible.

% Merrell Dow Pharms., Inc. v. Havner, 953 SW.2d 706, 725 (Tex. 1997).

3 Wack, 744 A.2d at 271 (“the cited studies [dealing with benzene and buccal cancer] do not support a
causal link between exposure to benzene (and petroleum by-products) and the type of cancer suffered by
Mrs. Wack, nor do they demonstrate that such link is generally accepted in the scientific community.”);
Savagev. Union Pac. R.R. Co., 67 F. Supp. 2d 1021, 1036 (E.D. Ark. 1999) (“There hasto be some sort of
scientific evidence linking the particular cause and the particular effect . . ..").

4 Savage, 67 F. Supp.2d at 1036. In cases involving cancer claims, for example, the carcinogenicity of a
given substance must be determined one cancer type at atime (e.g., brain, breast, lung, etc.) as different
types of cancers have different causes. See e.g. David Schottenfeld & Joseph F. Fraumeni, Jr., CANCER
EribEMIOLOGY AND PrevENTION 80 (1996) (“ Cancer isacomplex family of diseases and carcinogenesisisa
complex process. From aclinical point of view, cancer isalarge group of diseases, perhaps up to ahundred
or more, that vary in their age of onset, rate of growth, state of cellular differentiation, diagnostic detect-
ability, invasiveness, metastatic potential, prognosis, and responses to various therapeutic modalities.”).

41 Casey, 877 F. Supp at 1385-1386 (finding that expert opinion on general causation which was based, in
part, on studies which did not address the agent at issue in that litigation was “not sufficiently based on
scientific reliability and methodology to be admitted in to evidence. . . .").

11
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V.
EriDEMIOLOGICAL STUDIES MUST BE STATISTICALLY SIGNIFICANT

In order to disprove the null hypothesis, i.e., in order to establish an association be-
tween aspecific exposure and aparticular outcome, epidemiol ogists must establish whether
those individuals exposed to the particular agent have a greater risk of developing the
particular outcome than those not so exposed. In epidemiological terms, the difference in
risk of contracting the disease is known as the “relative risk.”# As the Sharath court ex-
plained:

Arelativerisk of 1.0 meansthat the agent has no effect on theincidence of disease.
When the relative risk reaches 2.0, the agent is responsible for an equal number of
cases of disease as all other background causes. A relative risk of 2.0 impliesa 50
percent likelihood that an exposed individual’s disease was caused by the agent in
question. . . . Thus, in the world of epidemiology, the threshold for concluding that
an agent was more likely than not the cause of a disease is a relative risk greater
than 2.0.%

Therefore, to establish a causal relationship, the plaintiffs’ experts must be able to
opine a causation factor greater than 50-50 and must establish that the purported chemical-
disease association is statistically significant. Faced with the plaintiffs’ experts who could
not and would not opine a causation factor greater than 50-50, in Jones v. Ortho Pharma-
ceutical Corp,* the California Court of Appeal declared:

If the experts cannot predict probability in these situations, it is difficult to see how
courts can expect a jury of laymen to be able to do so. [{]] Thisrequirement doesin
some instances place extraordinary burdens of proof on claimants. But once the
theory of causation |eaves the realm of lay knowledge for esoteric scientific theo-
ries, the scientific theory must be more than a possibility to the scientists who
created it.®

42 Gharath, 131 F. Supp. 2d at 1356 (emphasis added).

4 Id. (emphasis added) (citing Hall v. Baxter Healthcare Corp., 947 F. Supp. 1387, 1403 (D. Or. 1996)
and BAILEY, ET. AL., ReFeEReENCE M ANUAL oN ScienTiFic Evipence, Rererence Guipe on EriDEMIOLOGY, 348-49
(2000)). See also Daubert 11, 43 F.3d at 1321 (the court held that for an epidemiological study to show
causation, the relative risk arising from the epidemiological data “must, at a minimum, have to exceed
2.0.7).

4209 Cal. Rptr. 456 (Ct. App. 1985).

4 1d. at 461 (emphasis added) (quoting Parker v. Employer’s Mutual Liability Ins. Co., 440 S.W.2d 43, 49
(Tex. 1969)).

12
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The court further reasoned that since “[t]he testimony of plaintiff’s experts [was] such that
it was equally probabl e that the development of the carcinomain situ was due to a cause for
which defendant could not beliable,” it could only conclude “that plaintiff did not establish
aprimafacie case and that the motion for nonsuit was properly granted.”

Absent evidence that the relative risk is equal to or greater than 2.0, there is a fifty
percent or more chance that the “disease was not associated with the exposure.”*” There-
fore, when the relative risk is less than 2.0, the null hypothesis cannot be disproved.

In addition to measuring relative risk, an epidemiological study must also measure the
probability that a particular risk is due to chance, a concept expressed in terms of a confi-
dence interval .®® Under generally accepted epidemiologic methods, a confidence interval
indicates how much that observed results might be expected to vary due to chance. Specifi-
cally, a confidence interval shows the range of relative risk values within which the result
could be expected to fall ninety-five percent of thetime dueto random variation or chance.®
When the confidence interval is ninety-five percent and contains a number greater than
one, chance is considered an unlikely explanation for the observed result and the result is
considered statistically significant. When the confidence interval is ninety-five percent and
contains the number one or a number less than one, the observed result is more likely than
not due to chance and, therefore, isnot statistically significant. % Only when the confidence
interval is ninety-five percent and contains a number greater than one, may the observed
association be deemed a true association.5* Only when chance is eliminated as a potential
cause of the observed association may the null hypothesis be disproved.

% 1d.
47 Wade-Greaux v. Whitehall Labs., Inc., 874 F. Supp.1441, 1452 (D. V.l. 1994).
% 1d.

“1d. (“In a95% confidence interval, thereis a 95% probability that the true value of therelativerisk lies
within that interval.”).

%0 1d. Seealso Brock v. Merrell Dow Pharms., Inc., 874, F.2d 307, 312 (5th Cir. 1989) (“. . . the confidence
interval attempts to express mathematically the magnitude of possible error and therefore a study with a
relative risk of 1.0 must always be considered in light of its confidence interval before one can draw
conclusionsfromit”); Merrell Dow Pharms., Inc. v. Havner, 953 S\W.2d 706, 723-24 (Tex. 1997) (exclud-
ing testimony of plaintiff’s expert because the confidence intervals of the studies cited by him to support
his causation opinion included arelative risk of 1.0).

51 Wade-Greaux, 874 F. Supp. at 1452 (“A ‘positive’ epidemiologic study is one that presents a statisti-
cally significant association between a particular exposure and an increased risk of experiencing a particu-
lar outcome.”).

13
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VI.
OriNioNs RELYING SoLELY ON IN Vivo OR IN VITRO
StUDIES SHOULD BE INADMISSIBLE

Evidence of in vivo® and in vitro **studies alone is insufficient to establish causation,
since there is no generally accepted method for extrapolating from that type of evidenceto
reach conclusions about similar effects in humans.>*

Courts overwhelmingly hold that drawing causation conclusions in humans from ani-
mal studies, in the absence of confirming human epidemiology, is generally insufficient to
satisfy admissibility standards.> The main reason for these concernsisthat “[ €] xtrapolations
from animal studies to human beings generally are not considered reliable in the absence
of a credible scientific explanation of why such extrapolation is warranted.”® The use of
animal studiesto prove causation in humans has, at aminimum, two distinct disadvantages:

First, extrapolating from animals to humans is difficult because “differences in
absorption, metabolism, and other factors may result in interspecies variation in
responses.” . . . Second, “the high doses customarily used in animal studies re-

52 |d. at 1453 (In vivo studies refer to studies of alleged chemical exposure conducted in aliving animal).

% 1d. (In vitro studies refer to experimental studies of alleged chemical exposure conducted on animal
cellsin a controlled environment, such as a test tube or Petri dish).

5 See Blum v. Merrell Dow Pharms,, Inc., 705 A.2d 1314, 1323 (Pa. Sup. Ct. 1997) (observing that in
vitro and animal studies cannot establish causation in humans in the absence of relevant epidemiological
studies).

% Lofgrenv. Motorola, 1998 WL 299925, at * 16 (Ariz. Super. June 1, 1998) (under Frye, “animal studies
without epidemiological studies supporting the general conclusionsto be drawn cannot prove causation in
humans because drugs used in animals do not necessarily have the same effectsin humans.”).

% Jlharath, 131 F. Supp. 2d at 1366 (emphasis added) (citing Hall, 947 F. Supp. at 1410). See also
Turpin v. Merrell Dow Pharms., Inc., 959 F.2d 1349, 1360 (6th Cir.1992) (excluding testimony where the
record failed to make clear how animal studieswere sufficient to show that Bendectin causes birth defects);
Richardson v. Richardson-Merrell, Inc., 857 F.2d 823, 830 (D.C. Cir.1988) (excluding animal studies of
Bendectin because of the overwhelming body of contrary epidemiological evidence and the admissions of
the expert that animal studies merely raise a suspicion of causation in humans); Lynch v. Merrell-Nat’|
Labs., Inc., 830 F.2d 1190, 1194 (1st Cir. 1987) (excluding animal studies of Bendectin in the absence of
significant confirmatory epidemiological data); Viterbo v. Dow Chemical Co., 826 F.2d 420, 424 (5th Cir.
1987) (excluding evidence where there was only a single animal study and it showed alink to a disease
completely different than plaintiff’s diseases); Wade-Greaux, 874 F. Supp. at 1453 (“Although animal
studies play arolein teratological investigations, it is scientifically invalid to extrapolate observationsin
animal experiments directly to human beings to determine human teratology.”).

14
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quires consideration of the dose-response relationship and whether athreshold no-
effect dose exists.”¥

In addition, “laboratory animal studies. . . are generally viewed with more suspicion than
epidemiological studies, because they require making the assumption that the chemicals
behave similarly in different species.”%®

Thus, to ensure that an expert’s conclusions based on animal studiesarereliable, “there
must exist ‘a scientifically valid link between the sources or studies consulted and the
conclusion reached.’ "® Expert testimony concerning general causation in humans, which
is solely derived from animal studies, is unreliable and ought to be inadmissible in a court
of law.

Similarly, reliance on in vitro studies to opine general causation in humans is insuffi-
cient to establish admissibility. Courts have consistently held that 1aboratory studieson Petrie
dishes or test tubes are not generally accepted as predicative of the human experience.®® The
same concerns relating to in vivo studies are present (and are amplified) in in vitro studies:
species specificity (differences in absorption, metabolism), route of exposure, dose, etc.
Accordingly, expert testimony concerning general causation in humans, which is solely de-
rived from in vitro studies, is unreliable and ought to be inadmissible in a court of law.

5 Slharath, 131 F. Supp. 2d at 1366-67(citations omitted.). See also Wade-Greaux, 874 F. Supp. at 1454
(“In addition to species specificity, the results of animal studies cannot be extrapolated to humans because
such studies often employ quantities of the agent far in excess of the equivalentin human[s] . . . . Theroute
of administration of an agent, which affects potential teratogenic result, is often different in experimental
animal studies from the route employed by humans.”).

% In re Agent Orange Litigation, 611 F. Supp. 1223, 1241 (E.D.N.Y. 1985) (“animal studies are not
helpful . .. becausethey involve different biological species. They are of solittle probative value force and
are so potentially misleading asto be inadmissible.”).

% Slharath, 131 F. Supp. 2d at 1367 (emphasis added) (citing Cavallo v. Star Enterprise, 892 F. Supp.
756, 762 (E.D. Va. 1995)).

% Blumv. Merrell Dow Pharms,, Inc., 705 A.2d 1314, 1323 (Pa. Sup. Ct. 1997) (In vitro studies “without
an epidemiologically demonstrated association” contribute nothing to the demonstration of causation in
humans); Wade-Greaux, 874 F. Supp. at 1464 (in vitro studies “provide no scientific evidence of what
actually occurs in human fetal development.”); Allen v. Pa. Eng. Co., 102 F.3d 194, 198 (5th Cir. 1996)
(“[T]hecell biology data show only that EtO has mutagenic and genotoxic capabilitiesin living organisms,
not that it necessarily causes brain cancer in humans. . . . That EtO may have these effects on living cells
or genesis the beginning, not the end of the scientificinquiry . ...").
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VII.
CONCLUSION

In determining the admissibility of expert causation testimony, trial courts should not
only adhereto the judicial process but also scrupulously analyze the proffered testimony to
ensure that the scientific process has been followed. In performing their gatekeeping func-
tion, judges must strictly scrutinize each step of the analytical process utilized by the expert
in question to determine the reliability of the proffered evidence or opinion testimony. This
article has outlined afew of the more prevalent scientific concepts that courts have used to
assist in determining the admissibility of expert testimony offered on general causation.

Of note, there are additional, more traditional concepts, which aso guide the genera
causation determination. These were expressly recognized by the United States Supreme
Court in Daubert I, and include: (1) whether the experts' theories or techniques have been
tested; (2) whether the theory or technique has been subjected to peer review and publica-
tion; (3) in the case of aparticular scientific technique, what isthe known or potential rate of
error; and (4) whether the theory or technique has been generally accepted. Those concepts
also have been subject of ample commentary and judicial decisions and, therefore, have not
been addressed here. Those admissibility requirementsin conjunction with theinstant “blue-
print” should guide the resolution of the first causation threshold, general causation.

Only after reliable, relevant, and admissible evidence concerning general causation
has been put forth by atoxic tort plaintiff should the issue of specific causation be reached.
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Thelnsurance Carrier as Fiduciary:
| nappropriate Judicial Lawmaking
by Activist Judgesin the
Context of Regulated Contracts'

Peter A. von Mehren
Michael R. Nelson
Mark Rosenberg

l.
INTRODUCTION

Beginning inthe early 1970's, activist judges formulated acommon-law tort of insurer
bad faith to redress policyholder complaints of unfair treatment during the claims handling
process. When creating this new tort, these jurists provided doctrinal justification by bor-
rowing from the long-established body of case law holding that an insurance carrier under-
takes fiduciary duties when defending its policyholder under ageneral liability policy. Ad-
ditionally, public policy arguments based on the allegedly unequal bargaining positions of
the parties to an insurance contract, as well as the general public interest of the insurance
industry, were advanced to justify this imposition of quasi-fiduciary duties on insurance
carriers when handling policyholder claims.

Thejudicial creation of fiduciary duties imposed on insurance carriers when handling
policyholder claims ignores the fundamentally arms-length nature of the relationship be-
tween the carrier and policyholder during the claims handling process. As a result, this
judicially created tort is contrary to centuries-old law establishing that a fiduciary duty
exists between parties only where there is a relationship of trust and confidence. A fidu-
ciary relationship simply does not exist, however, whenever a dispute arises between an
insurance carrier and its policyholder over the coverage provided by an insurance contract.

Thetort of insurance carrier bad faith also has the potential to inappropriately expand
the scope of recoverable compensatory damages far beyond the foreseeable compensatory
damages ordinarily awarded for breach of contract. Additionally, this new tort competes
with and confuses legislative attempts to regulate the conduct of insurance carriers when
handling first and third-party claims. Simultaneously, it undermines the important risk-
spreading function of insurance by limiting insurance carriers’ ability to protect the insur-
ance pool from uncovered or fraudulent claims.

T Submitted by the authors on behalf of the FDCC Insurance Coverage Section. The views expressed in
thisArticle are those of the authors; they are not necessarily those of the firm or the firm’'s clients.
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Theresult of thisjudicial activism isthat some jurisdictions now find tort liability and
impose extra-contractual damages even when an insurance carrier merely made an incor-
rect coverage decision or committed an honest mistake when handling afirst or third-party
claim.* Other jurisdictions, though refusing liability for negligent denia of a policyholder
claim, have redefined the fundamentally arms-length nature of the carrier/policyholder re-
lationship in the claims handling process to require that insurance carriers place the
policyholder’s interest above their own. Accordingly, the common-law tort of insurance
carrier bad faith must be reconsidered by the courts and by state legislaturesin asignificant
number of jurisdictions in order to return a proper balance to the relationship between
insurance carriers and their policyholders during the claims handling process.

.
THE FipuciarRy DuTy FALLACY

Fiduciary obligations initially were imposed on an insurance carrier in the first-party
claims handling context by the California Supreme Court in Gruenberg v. Aetna Insurance
Co.? In that case, an insurance carrier denied coverage under a first-party fire policy for
damage caused to Gruenberg’s business. The denia was based on the policyholder’s fail-
ure to submit to examination under oath at the time requested by the insurance company,

1 See generally John J. Kircher, Insurer’s Mistaken Judgment — A New Tort?, 59 Marq. L. Rev. 775
(2976).

2 510 P2d 1032 (Cal. 1973).
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even though the policyholder later offered to submit to the oral examination after criminal
arson charges were dropped. In essence, the policyholder alleged that the insurance carrier
maliciously deprived him of the fire policy benefits by encouraging criminal changes, sug-
gesting to authorities that he had amotive to commit arson, and using hisjustifiable failure
to appear (pending the outcome of criminal charges) as a pretense for denying liability
under the policy.

The California Supreme Court found that the plaintiff’s allegations stated a cause of
action for breach of the implied duty of good faith and fair dealing. When doing so, the
Gruenberg court specifically noted that an insurance carrier’s duty to deal fairly and in
good faith with its policyholder was governed by two prior cases involving an insurance
carrier’s failure to settle a third-party claim against its policyholder within policy limits.
These prior cases were Crisci v. Security Insurance Co.®> and Communale v. Traders &
General Insurance Co.* The Gruenberg decision continued that, under the rule enunciated
in these prior cases, an insurance carrier could not unreasonably and in bad faith withhold
payment of a claim to its policyholder.

As the dissent suggested in Gruenberg, however, the majority inappropriately applied
a rule developed to address an insurance carrier’'s obligations when defending the
policyholder’s interests against a third-party claim. The dissent thus noted that:

3 426 P2d 173 (Cdl. 1967).
4 328 P2d 198 (Cal. 1958).
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[Comunale and Crisci] involve liability policies protecting an insured primarily
against the claims of third persons. Such policies expressly reserve to insurer the
exclusive right to investigate, defend, compromise, arbitrate or otherwise dispose
of aclaim against an insured and obligate the insured to cooperate. Insured’s fail-
ure to cooperate may release the insurer. Such a policy handcuffs the insured’'s
ability to protect himself and creates a fiduciary agency between the two. . . .

Thefire policy at bench differs from those construed in Comunale and Crisci.
It protects only the insured and requires payment to the insured. It does not create
per se afiduciary conflict of interest.®

Gruenberg thus expanded the scope of an insurance carrier’s fiduciary duties to policy-
holders beyond that previously contemplated by any other court. And, Gruenberg did so by
transferring the possible fiduciary relationship created when an insurance carrier under-
takes to defend a third-party claim against its policyholder to circumstances where a dis-
pute arises between the insurance carrier and its policyholder over the carrier’s obligation
under the insurance contract.

Subsequent judicial decisions have reaffirmed that Gruenberg inappropriately trans-
ferred these fiduciary duties. In Anderson v. Continental Insurance Co.,° for example, the
Wisconsin Supreme Court specifically relied on Gruenberg's holding when concluding
that insurance carriers have fiduciary duties to policyholders when handling claims under
first-party policies. In doing so, the Wisconsin Supreme Court pointedly took note that the
doctrinal basisfor its decision and the California decision in Gruenberg was the Wisconsin

5 Gruenberg, 510 P2d at 1043 (citations omitted).
6 271 N.W.2d 368 (Wis. 1978).
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Supreme Court’s decision in Hilker v. Western Automobile Insurance Co.” Hilker, in turn,
involved the imposition of afiduciary duty on an insurance carrier which failed to employ
reasonable diligence when determining whether to settle a third-party clam against its
insured.® Thus, the doctrina roots of the common-law tort of insurance carrier bad faith
establish that Gruenberg and its progeny have applied the fiduciary duty often recognized
in the third-party defense situation to the claims handling situation, where an arms-length
relationship unquestionably exists between the carrier and its policyholder.

Other decisions have applied a similar analysis when concluding that an insurance
carrier has fiduciary duties to its policyholder when handling first or third-party coverage
claims.® Indeed, Gruenberg' s doctrinal leap imposing fiduciary duties on an insurance car-
rier in the claims handling context has become so well entrenched that many judicial deter-
minations now routinely cite an insurance carrier’s fiduciary duty when handling claims,
without analyzing the doctrinal basis for imposing that duty.®

In thisregard, Gruenberg and its progeny have imposed fiduciary duties on insurance
carriersin circumstances where the common law does not recognize that such duties exist.
For example, the term “fiduciary” typically refers to a person who has duties involving
good faith, trust, specia confidence, and candor towards another. A fiduciary thus “in-
cludes such relationships as executor, administrator, trustee, and guardian.”* Additionally,
theterm “fiduciary duty” involvesthe duty to act for someone el se’s benefit, while subordi-
nating one’'s own personal interests to that of another.*2 Finally, this duty is considered the
highest standard of duty implied by law.*

By contrast, the relationship that exists between an insurance carrier and its policy-
holder during the claims handling processis an arms-length rel ationship.** Unlike the situ-
ation where an insurance carrier is defending its policyholder, the insurance carrier’s inter-
ests in the latter situation are directly opposed to the policyholder’s interests as the carrier

7 231 N.W. 257 (1930), on reh’g, 235 N.W. 413 (Wis, 1931).

8 SeealsoWilliam H. Gilardy, Jr., Note, Good Faith and Fair Dealingin Insurance Contracts: Gruenberg
v. Aetna Insurance Co., 25 Hasrines L.J. 699, 702 (1974) (Gruenberg decision is traceable directly to the
Wisconsin Supreme Court’s decision in Hilker).

9 See, eg., Best Place, Inc. v. Penn Am. Ins. Co., 920 P2d 334, 338 (Haw. 1996); McCullough v. Golden
Rule Ins. Co., 789 P.2d 855, 858 (Wyo. 1990); Noblev. Nat'| Am. LifeIns. Co., 624 P.2d 866, 867 (Ariz.
1981); Bibeault v. Hanover Ins. Co., 417 A.2d 313, 318 (R.l. 1980); Smith v. Am. Fam. Mut. Ins. Co., 294
N.W.2d 751, 757-58 (N.D. 1980).

1 See, eg., Erielns. Co. v. Hickman, 622 N.E.2d 515, 518 (Ind. 1993); Rederschied v. Comprecare, Inc.,
667 P.2d 766, 767 (Colo. Ct. App. 1983); U.S. Fid. & Guar. Co. v. Peterson, 540 P2d 1070, 1071 (Nev.
1975).

1 MopeL Copk oF JubiciaL ConpucT, Canon 3C(3)(b) (1972).
12 Brack’'s Law DicTioNARY 625 (West 1990).

B d.

14 Beck v. Farmers Ins. Exch., 701 P.2d 795, 799 (Utah 1985).

41



FDCC QUARTERLY/FALL 2003

determines whether aparticular claim is covered or not. Indeed, a respectable body of case
law has concluded that the insurance carrier and its policyholder occupy a creditor-debtor
status as opposed to afiduciary relationship in the claims handling context.®® In these cir-
cumstances, the insurance carrier is entitled to question a policyholder’s coverage clam
and whether it has a duty to indemnify in both the first-party and third-party context. An
insurance carrier thus should have aright to resist all potentially invalid claims, especialy
specious and fraudulent ones, without fear of allegedly violating a fiduciary duty.

In sum, although duties similar to those of a fiduciary may arise where the insurance
carrier undertakes a duty to defend or settle a claim against its policyholder, such duties do
not arise when an insurance carrier enters into an insurance contract or simply because a
carrier and policyholder disagree over the scope of coverage.l” In the claims handling con-
text, especially when the policyhol der isacorporate entity of any size and sophistication, the
relationship between the carrier and the policyholder has little similarity to the type of rela-
tionship usually considered fiduciary. As some courts have acknowledged, an insurance
carrier smply isnot required to make the interests of its policyholder paramount when deter-
mining whether there is a duty to indemnify in either the first-party or third-party context.®
Thus, a court that generally imposes fiduciary duties on the carrier when it handles first-
party and third-party claimsis doctrinally wrong. More importantly, however, this doctrinal
error has generated serious misconceptions when liability is subsequently imposed.

[1.
|LL-CoNsiDERED PuBLIc PoLicy ARGUMENTS

In addition to the carel ess use of the concept of fiduciary duty to support the creation of
anew tort of insurance carrier bad faith, the judicial activists who followed Gruenberg's
lead employed a number of ill-considered public policy arguments when creating a new
tort to regulate the behavior of insurance carriers during the claims handling process. Some
courts have relied on the purported unequal bargaining position of the parties to insurance
contracts, and the public interest in the insurance industry, to justify the tort of insurance
carrier bad faith in the claims handling context.'® Other courts posit that this unequal bar-

5 See, eg., McCauley v. Suls, 716 A.2d 1129, 1133-34 (Md. 1998); Duncan v. Andrew County Mut. Ins.
Co., 665 SW.2d 13, 19 (Mo. Ct. App. 1983).

16 See Schultz v. Allstate Ins. Co., 764 F. Supp. 1404, 1410 (D. Colo. 1991) (defendant “ claims, correctly,
that it hasaright to resist all invalid claims”).

17 See, eg., Belmont Holding Corp. v. UniCare Life & Health Ins. Co., 1999 U.S. LEXIS 1802 at *10
(E.D.Pa. Feh. 8, 1999); Conn. Indem. Co. v. Markman, 1993 U.S. Dist. LEXIS 10853 at *5 (E.D.Pa.
August 6, 1993).

8 See, e.g., Keefev. Prudentia Prop. & Cas. Co., 203 F.3d 218 (3d Cir. 2000).

19 See White v. Unigard Mut. Ins. Co., 730 P2d 1014, 1020 (Idaho 1986); Spencer v. Aetna Life & Cas.
Ins. Co., 611 P.2d 149, 152 (Kan. 1980).
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gaining power requires the creation of anew tort to provide policyholders with extralever-
age when dealing with an insurance carrier.% Similarly, it has been suggested that an insur-
ance carrier could arbitrarily deny coverage and delay payment of a claim with no more
penalty than interest on the amount owed, absent this new tort.?* Public interest in the
insurance industry and the vulnerability of policyholders also have been cited as bases for
imposing tort liability for poor claimshandling.?? Thejudicial assumptionsunderlying these
policy arguments, however, fail to withstand close scrutiny.

In this regard, the substantial public interest in insurance contracts, especialy first-
party contracts, often means that their terms and conditions are drafted by insurance regu-
lators and imposed through government regul ation at the state level. Indeed, in Gruenberg,
the terms of the fire insurance contract at issue were written by the state legislature. Nu-
merous other insurance policies, such as automobile policies in some states (e.g., North
Carolinaand Texas) and fire policies amost everywhere, are mandated by state regulation.
However, when the insurance contract contains language mandated by state regulators, the
situation eliminates any plausible basis for concluding that the insurance carrier’s superior
bargaining position requires atort of carrier bad faith to provide policyholders with lever-
age during the claims handling process.?*

Moreover, even in those instances where government regulators do not actually draft
insurance policies, an insurance carrier usually must submit any proposed changes in the
standard form policy to government regulators for approval. During this regulatory pro-
cess, the government regulators function as the surrogate for policyholders and effectively
negotiate the terms of most standard contracts. As a result, policy terms are seldom so
unilateral that they allow insurance carriers to oppress policyholders with demands for
information or documents during the claims handling process.

A number of mechanisms other than judicial creation of new bad-faith torts also are
available to regulate arbitrary action by insurance carriers during the claims handling pro-
cess. The marketplace, for example, limitsacarrier’s ability to arbitrarily deny clamson a
consistent basis. An insurance carrier which acquires a reputation for unfairly denying
claims most likely will lose its policyholders over time to other competitors with a better

2 See Craft v. Econ. Fire & Cas. Co., 572 F.2d 565, 569 (7th Cir. 1978).

21 See generally Dominick C. Capozzola, Note: First Party Bad Faith: The Search for a Uniform San-
dard of Culpability, 52 Hastings L.J. 181, 187-189 (2000); Alan O. Sykes, “ Bad Faith” Breach of Con-
tracts by First-Party Insurers, 25 J. LecaL Stup. 405, 408-409 (1996); Note, The Availability of Excess
Damages for Wrongful Refusal to Honor First Party Insurance Claims - An Emerging Trend, 45 ForbHAM
L. Rev. 164 (1976).

22 See Grand Sheet Metal Prods. Co. v. Prot. Mut. Ins. Co., 375 A.2d 428, 430 (Conn. 1977).

3 See Gruenberg, 510 P2d at 1043 (Roth, J., dissenting).

2 Givenv. Commercelns. Co., 796 N.E.2d 1275, 1278 (Mass. 2003) (“because the approved wording of
the standard policy is controlled by the Commissioner of Insurance and not by any insurer, we do not
construe ambiguities against the insurer.”).
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reputation for paying claims when appropriate. Judicial decisions creating the new tort of
insurance carrier bad faith in the claims handling context either completely ignore or inap-
propriately discount the substantial market incentive to maintain a good business relation-
ship with customers and policyholders by handling claims fairly and efficiently.

Government regulators, such as departments of insurance, also can protect policyhold-
ersfrom arbitrary and unfair actions by insurance carriers. Indeed, at least forty-five states
have adopted some form of model legislation proposed by the National Association of
I nsurance Commissionerswith regard to unfair competition and deceptive trade practices.®
Under such legislation, a commissioner of insurance typically has the power to adopt ap-
propriate regulations establishing uniform claims-handling standards, to investigate poli-
cyholder complaints of unfair or arbitrary action by insurance carriers, and to impose sanc-
tions on insurance carriers in appropriate circumstances.

Although these model laws do not typically create a private cause of action for isolated
instances of unfairness, they do provide policyholders with an adequate means to redress
many forms of arbitrary or unfair action by insurance carriers. Such redress substantially
undermines the need for the judicially created tort enunciated by Gruenberg and its prog-
eny. In the same vein, somejurisdictions have rejected extending the tort of bad faith to the
claims handling context on grounds that it is preempted by regulatory standards or proce-
dura remedies enacted to protect policyholders from arbitrary or unfair actions by insur-
ance carriers.®

Additionally, the apocryphal stories of arbitrary and/or unfair actions by insurance
carriers often cited to justify creating the tort of insurance carrier bad faith when handling
claims amost always involve conduct tantamount to an independent tort. Gruenberg itself
notes that the common law recognized a tort claim on behalf of policyholders where the
carrier’s actions amounted to an independent tort. In this regard, Gruenberg justifies the
new tort of first-party bad faith by relying on a prior California appellate court decision in
Fletcher v. Western National Life Insurance Co.% That case raised allegationsthat an insur-
ance carrier’s handling of a claim under a health and disability policy amounted to the
intentional infliction of emotional distress. Cases like Fletcher typically involve circum-
stances where the policyholder’s allegations are grounded in carrier conduct that is false,
malicious, oppressive, unreasonable, misleading, or otherwise signifies an intent to de-
fraud the policyholder by evading a viable promise under the insurance contract. More-
over, carrier behavior of this nature obviously risesto the level of an independent tort that
creates liability apart from any implied covenant in the insurance contract.

% See Diana C. White, Liability Insurers and Third-Party Claimants: The Limits of Duty, 48 U. CHi. L.
Rev. 125, 146 n. 75 (1981).

% See eg.,, D'Ambrosio v. Pa. Nat ‘t Mut. Cas. Ins. Co., 431 A.2d 966 (Pa. 1981); Lawton v. Great
Southwestern Fire Ins. Co., 392 A.2d 576 (N.H. 1978); Debolt v. Mutual of Omaha, 371 N.E.2d 373 (1.
App. Ct. 1978).

2789 Cal. Rptr. 78 (Ct. App. 1970).
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Thejudicia creation of the quasi-fiduciary duty envisioned by the California Supreme
Court in Gruenberg simply is not necessary to provide policyholders with a viable legal
remedy for injury caused by egregious carrier misconduct. Common law torts aimed at
fraud, misrepresentation, and the intentional infliction of emotional distress will do well
enough. The adequacy of the traditional common-law torts in preventing egregious carrier
behavior has caused the courts in some jurisdictions to limit the tort of carrier bad faith in
the claims handling context to situations where a policyholder can demonstrate that the
carrier committed an independent tort that would support a claim for extra-contractual
damagesin and of itself.®

V.
IMPROPRIETY OF TREATING INSURERS AS FIDUCIARIES FOR LIABILITY PURPOSES

The judicia grafting of third-party fiduciary defense duties onto the first-party and
third-party claims handling process effectively has exposed insurance carriers to bad faith
liahility for an honest mistake and/or an erroneous coverage decision in a significant num-
ber of jurisdictions. For example, under Californialaw, bad faith does not appear to equate
with positive misconduct of a malicious or immoral nature; it simply means that the insur-
ance carrier acted tortiously.?® One commentator has noted that: “under Gruenberg. . . , the
test for insurer bad faith in first party situations is whether the insurer has acted unreason-
ably in handling an insured’s claim by failing to compensate the insured, without proper
cause, for aloss coverage by the policy.”*® Similarly, it has been observed that, under 1daho
law: “an inference of bad faith can almost aways be suggested by the merest of showing
that the insurer’s conclusions . . . are or may be incorrect or that the [insured's] investiga-
tion was not complete in all details.”

The South Carolina Supreme Court also has held an insurance carrier liablein tort for
negligence when handling a claim, saying that “the jury is entitled to consider negligence
on the issue of unreasonable refusal to pay benefits.”3? Similarly, the Ohio courts have
adopted a test for insurance carrier bad faith in the claims handling context that imposes

B See, e.g., State Farm Fire & Cas. Co. v. Simpson, 477 So.2d 242, 250 (Miss. 1985) (recovery for bad
faith in claims handling context not permitted where denial of claim results from honest mistake or over-
sight - ordinary or simple negligence - not reaching the status of an independent tort); Indus. Fire & Cas.
Ins. Co. v. Romer, 432 So. 2d 66 (Fla. Dist. Ct. App. 1983) (an insurer’s bad-faith refusal to pay claims
givesriseto cause of action only if facts of refusal amount to an independent tort).

2 See Lunsford v. Am. Guar. & Liab. Ins. Co., 775 F. Supp. 1574, 1583 (N.D. Cal. 1991).
30 WiLLIAM M. SHERNOFF, ET AL., INSURANCE BAD FaITH LiTicaTioN § 5.02[2] at 5-18 (1999).
81 State Farm Fire & Cas. Co. v. Trumble, 663 F. Supp. 317, 321 (D. Idaho 1987).

% Nicholsv. State Farm Mut. Auto. Ins. Co., 306 S.E.2d 616, 620 (S.C. 1983).
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liability where there is a failure to pay without “reasonable justification,” thereby appar-
ently imposing liability for mere negligence during the claims handling process.®

Likewise, the Supreme Court of Texas has permitted policyholdersto seek tort liability
against insurance carriers for a mere mistake or negligence during the claims handling
process. In Aranda v. Insurance Company of North America,* the Supreme Court of Texas
held that a policyholder might recover for bad faith against a carrier who “knew or should
have known” that there was no reasonable basis for denying a claim.®* Subsequently, in
Universal Life Ins. Co. v. Giles,* a concurring opinion emphasized that the majority’s con-
tinued use of the phrase “knew or should have known” created an ambiguity about whether
bad faith liability could be imposed on an insurance carrier for reckless or negligent con-
duct.¥ In this regard, the concurring opinion noted that the Restatement of Torts creates a
distinction between “having reason to know” and “should know,” the former connoting
recklessness and the latter being reserved for mere negligence and the like.*® If the Su-
preme Court of Texas ultimately permits a finding of bad faith as to an insurance carrier
which “should have known” that there was no reasonable basis for denying a claim, the
State of Texas will have adopted a negligence standard.*

In West Virginia, the fiduciary duty created by Gruenberg has been pushed to extreme
lengths. Inthat state, an insurance carrier is strictly liablefor any error committed during the
claims handling process when its policyholder has substantially prevailed in litigation. In
Hayseeds, Inc. v. Sate Farm Fire & Casualty,* the Supreme Court of West Virginia noted
that damage awards in bad faith cases often turned on the judicial interpretation of “such
malleable and easily manipulated conceptsas ‘ reasonable,” ‘ unreasonable,” *wrongful,’ * good
faith,” and ‘bad faith.””# It continued that the interests of all parties would be served by a
bright line rule that made insurance carriers strictly liable for the policyholder’s net eco-
nomic loss caused by adelay in settlement, aswell asan award for aggravation and inconve-
nience, whenever “apolicyholder substantially prevailsin aproperty damage suit against an
insurer.”#2 Thus, in West Virginia, insurance carriers have a substantial incentive not to con-
test policyholder claims whenever, as is often the case, coverage isfairly debatable.

38 Zoppo v. Homestead Ins. Co., 644 N.E.2d 397, 399 (Ohio 1994).

3 748 S\W.2d 210 (Tex. 1988).

% 1d. at 213.

% 950 S\W.2d 48 (Tex. 1997).

S |d. at 71-73.

% |d. at 72 (Hecht, J., concurring) (citing RESTATEMENT (SeconD) oF Torts 88 12, 500 & cmits (1965)).

% See generally Roger C. Henderson, The Tort of Bad-Faith in First-Party Insurance Transactions after
Two Decades, 37 Ariz. L. Rev. 1153, 1158 n.45 (1995).

4 352 S.E.2d 73 (W.Va. 1986).
4 1d. at 80.
2 1d.
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In some courts, the fiduciary duty summoned by the California Supreme Court in
Gruenberg also has resulted in liability for some insurance carriers who do not place their
policyholder’sinterests above their own during the claims handling process, even when the
dispute does not focus on the failure to pay policy benefits. For example, in Van Noy v.
Sate Farm Mutual Automobile Insurance Co.,*® the Supreme Court of Washington found
that, under the circumstances presented, an insurance carrier had a fiduciary duty to its
policyholder that required the carrier to afford “equal consideration” during the claims
handling process to its interests and the policyholder’s interests.# Although the Washing-
ton court retreated from holding that an insurance carrier bore all the duties of atrue fidu-
ciary, the Van Noy decision specifically observed that it was doubtful whether “thereisany
real difference between a‘fiduciary’ duty and a duty of ‘good faith’ in the insurance con-
text.”* In any event, Van Noy's formulation of the duties owed by insurance carriers estab-
lishes that, at least in some circumstances, the Washington courts do not view the carrier/
policyholder connection in the claims handling context as an arms-length relationship.

In the same vein, the Nevada Supreme Court has held, in Powers v. United Services
Automobile Ass'n,* that a breach of fiduciary obligations occurred when a marine carrier
did not comply with a policyholder’s request to provide factual information discovered
during the carrier’ sinvestigation into the policyholder’s potentially fraudulent claim.*” When
rendering its opinion, the Powers court stated that it was “not adopting a new cause of
action based on an insurance company’sfailure to put itsinsured’s interests above its own;
... [it] merely recognize[ed] that breach of the fiduciary nature of the insurer-insured
relationship is part of the duty of good faith and fair dealing.”*

The Powers holding, of course, is utterly inconsistent with the fundamentally arms-
length nature of the carrier/policyholder relationship in the claims-handling context. It also
conflicts with the statutory obligations imposed on insurance carriers in many states pre-
venting them from disclosing information about those losses that may haveinvolved crimi-
nal conduct by a policyholder.”® Furthermore, a “duty to disclose known facts’ has the
potential to subvert a carrier’s ability to investigate and defend the applicable insurance
pool against fraudulent claims by policyholders, since the duty created by the Nevada Su-
preme Court would require insurers “to open up their investigative files and not to ‘ refuse’
any request for material contained” therein.® As the forceful dissent in Powers observed:

4 16 P.3d 574 (Wash. 2001).

4 1d. at 579-80.

% 1d. at 579 n.2.

4 962 P2d 596 (Nev. 1998).

47 1d. at 603.

% 1d.

4 See, eg., Pa. Stat. Ann. tit. 40 § 1610.3 (West 2003) (“Arson Reporting Immunity Act”).
%0 Powers, 962 P2d at 618 (Spinger, C.J., dissenting).
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During fraud investigations of the kind instituted by [the carrier] in this case,
one would think that refusal to provide photographs or to permit the person being
investigated to be present during the investigation would be a rather common and
accepted circumstance. It is hard to envision atort action arising out of such nor-
mal, expected conduct on the part of insurance fraud investigators.>

In another opinion causing even greater consternation, the Arizona Supreme Court in
Rawlings v. Apodaca®? held that an insurance carrier breached its duty of good faith and fair
dealing even though the claim of afire policyholder had been promptly paid. In particular,
the carrier was found to have violated duties of “afiduciary nature” when it failed to provide
its policyholder with a copy of itsinvestigative report into the fire after promising to do so.%
The promise to provide the report was made after the loss and solely to support the
policyholder’s potential third-party claim against aneighbor for negligently starting thefire.

In Rawlings, the fiduciary duty underlying the tort of insurer bad faith in the claims
handling context was expanded to a point where carrier tort liability existed under circum-
stances that did not derive from the carrier’s failure to protect the policyholder against the
insured risk. Instead, the insurance carrier was held liable for violating duties * of afiduciary
nature” when it did not assist its policyholder against an alleged third-party tortfeasor. Taken
toitslogica conclusion, Rawlings suggests that activist judges may soon extend insurance
carrier bad faith not only to the claims handling process, but also to a broader array of
situations arising from the insurance carrier’s investigative role during that process.

By defining the new cause of action for insurance carrier bad faith asatort, Gruenberg
also potentialy expanded the scope of compensatory damages for which an insurance car-
rier might be found liable. Under the traditional law of damages for breach of an insurance
policy, most bad-faith conduct was a contractual violation, which would limit the
policyholder’s recovery to the amount due on the policy, plus interest.>

A contract-based approach similar to the one enunciated by the Supreme Court of Utah
in Beck v. Farmers | nsurance Exchange® provides a more predictable mechanism for judi-
cia oversight over claims handling practices than the approach envisioned by Gruenberg.
Under the Beck approach, consequential damages in excess of policy limits are available

51 1d., 962 P.2d at 619 (Spinger, C.J., dissenting).
2 726 P2d 565 (Ariz. 1986).
% 1d. at 571.

% See, eg., Tackett v. State Farm Fire & Cas. Ins. Co., 653 A.2d 254, 264-65 (Del. 1995); Marquisv. Farm
Family Mut. Ins. Co., 628 A.2d 644, 652 (Me. 1993); Johnson v. Fed. Kemper Ins. Co., 536 A.2d 1211,
1214 (Md. 1988); Kewin v. Mass. Mut. Life Ins. Co., 295 N.W.2d 50, 55 (Mich. 1980); Lawton v. Great
Southwestern Fire Ins. Co., 392 A.2d 576, 580 (N.H. 1978).

% 701 P2d 795 (Utah 1985).
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where an insurance carrier engagesin certain narrowly defined practices, e.g., thefailureto
investigate.® The damages recoverable for such a breach are limited, however, to “those
reasonably within the contemplation of, or reasonably foreseen by, the parties at the time
the contract was made.”” Under such a contract-based approach, the scope of the insur-
ance carrier’sliability to the policyholder typically will be narrower than liability under tort
since contract liability permits a party to recover compensatory damages only if they were
foreseeable at the time the contract was entered. Tort liability, on the other hand, permits
recovery of compensatory damages foreseeable at the time of breach.%®

Additionally, in most jurisdictions, punitive damages cannot be recovered for simple breach
of contract.>® Accordingly, contract doctrine limits the scope of recovery in the event there
isafinding of a breach.

By grounding its new law in tort, the Gruenberg court thus enabled policyholders to
recover for compensatory damages that might not have been contemplated at the time of
contract. This expansion in the scope of compensatory damages recoverable by a policy-
holder when a carrier makes an honest mistake undermines the ability of insurance carriers
to accurately calculate their potential liability across an entire line of insurancein jurisdic-
tionsthat employ the Gruenberg approach. The carriers' inability to accurately predict their
potential exposure also makes it more difficult for them to price their insurance policies so
as to ensure stable insurance markets. Indeed, although these authors have undertaken no
empirical researchinthisarea, asubstantial possibility existsthat creation of the Gruenberg
tort of common-law bad faith has contributed to the instability in many insurance markets
over the last decade or two.

V.
THE DicTaTES OF A SOUNDER PuBLic PoLicy: No INSURER Fibuciary DuTy

Asaresult of theexpanding tort liability faced by insurance carriers owing to Gruenberg
and its progeny, substantial disincentives exist for those carriers who wish to contest dis-
honest or questionable claims for insurance coverage. Indeed, Gruenberg's potential to
undermine the ability of insurance carriersto contest the validity of these claimswas recog-

% ]d. at 800-02.
5 1d. at 801.

% See, e.g., Tackett, 653 A.2d at 264-65 (for bad faith action sounding in contract, “[r]ecovery islimited
to those damages that arise naturally from the breach or that are reasonably foreseeable at the time the
contract was made”) (citing Hadley v. Baxendale, 156 Eng. Rep. 145 (1854)); Birth Center v. St. Paul Cos.,
727 A.2d 1144, 1158 (Pa. Super. Ct. 1999), aff’d, 787 A.2d 376 (Pa. 2001) (for bad faith action sounding
intort, insurer isliable for “ compensatory damages for losses that are known or reasonably foreseeable at
the time of the breach”).

% E. ALLAN FarnswoRrTH, CoNTRACTS, § 12.8, at 874-75 (2d ed. 1990).
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nized as early as the Wisconsin Supreme Court’s decision in Anderson v. Continental In-
surance Co.®° Asthat court noted:

One problem with the [Gruenberg] approach is that while insurers who act
outrageously towards legitimate claimants should be punished, the possibility of
scaring insurers into paying questionable claims because of the threat of bad faith
suits and its [sic] excessive damages is undesirable. This will cause payments of
claims which should not be paid and accompanying higher insurance rates which
must be borne by all of the policyholders. An insurer should have the right to
litigate a claim where it feels there is a question of law or fact which needs to be
decided before it in good faith is required to pay the claimant.s!

Although its holding sounded in negligence, the Wisconsin court’s recognition of the
threat Gruenberg posed to aninsurance carrier’s ability to protect the insurance pool caused
Wisconsin to reject anegligence standard for imposing liability. Indeed, the Ander son court
specifically found that the tort of insurance carrier bad faith was an intentional one that did
not create liability unless the policyholder could show that the carrier’s coverage position
was not fairly debatable. For the same essential reasons, numerous other courts have recog-
nized that the imposition of extra-contractual damages for insurance carrier bad faith re-
quires a showing of intentional misconduct by the carrier rather than mere negligence.®

Be that as it may, in those jurisdictions where fiduciary duties of the sort created by
Gruenberg are recognized, insurance carriers cannot properly protect the insurance pool
from uncovered or fraudulent claims owing to honest errors and other misstepsinthe claims
handling process. Furthermore, even where potentially questionable or dishonest claims
exist, policyholders (and the contingency-fee lawyers who often represent them) have an
array of common-law and statutory remedies that provide them with powerful leveragein
settlement discussions. This leverage often leads to exorbitant settlement demands that
sometimes are paid simply to avoid the substantial litigation costs associated with atrial
and/or the potentially disastrous downside of an adverse result. For these reasons, insur-
ance premiums escalate unnecessarily, to the detriment of the policyholder pool. And, as
risk management costs consume an increasingly large proportion of the cost of living or
doing business, the useful function of insurance is undermined.

60 271 N.W.2d 368 (Wis. 1978).
1 |d. at 377 (quoting John W. Thorton & Milton S. Blaunt, Bad Faith and Insurers. Compensatory and
Punitive Damages, 12 Forum 699, 719 (1977)).

62 See, e.g., Pickett v. Lloyd's, 621 A.2d 445, 454 (N.J. 1993) (court states that the fairly debatable stan-
dard appliesto insurance carrier’s coverage decisions and further statesthat it does not impose liability for
mere negligence when the issue involves not adenial or refusal to pay aclaim, but a mistake in the claims
handling process that results in “inattention to payment of a valid, uncontested claim”).
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VI.
INSURERS MusT AcT To REDRESS THE IMBALANCE

In light of the situation described above, the insurance industry must consider taking
action both in the courts and in state legislatures to redress the resulting imbalance that
favors policyholders. Although the insurance industry must acknowledge that the Plain-
tiffs’ bar has succeeded in substantially expanding the extra-contractual liability of insur-
ance carriers over the past three decades, efforts should be made to countermand that trend
asfollows.

First, liability for insurance carrier bad faith should not be imposed merely for mistake
or oversight during the clams handling process; a showing of intentional misconduct by the
carrier should be required in all jurisdictions.

Second, an insurance carrier should be able to contest liability under an insurance
policy without the adverse risk of a bad-faith finding whenever its coverage position has
sufficient legal support to survive a motion for summary judgment or, aternatively, the
carrier’s coverage decision requires resolution of a novel issue of law.

Third, an insurance carrier’s failure to disclose information gathered during a fraud
investigation prior to receipt of legitimate discovery requests from a policyholder during
coverage litigation should not serve as a basis for insurance carrier bad faith.

Fourth, compensatory damages above and beyond the amounts promised by the policy
should be awarded only where those damages were foreseeable at the time the insurance
contract was entered, rather than at the time of breach.

Fifth, punitive damages and associated costs should be awarded to policyholders only
when it can be established that the insurance carrier acted with malice.

Sixth, insurance carriers must do whatever they can to persuade courts and legisl atures
to recognize and accept the distinction between their potential fiduciary role when assum-
ing a duty to defend and settle third-party claims against their policyholders, and their
proper role when handling the more traditional first-party and third-party claims for pay-
ment.
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THE SuPREME CouRT AND PuNiTIVE DAMAGES

Once again this year the United States Supreme Court examined
the Due Process Clause as it relates to the awarding of punitive dam-
ages. Asthe following three articles document, this marks the seventh
time since 1989 that the Court accepted certiorari in a punitive dam-
ages case. We arefortunate in that the authors of the QUARTERLY articles
have provided significant insights into the constitutional, appellate and
evidentiary implications of the Court’s work and their impact for de-

fense counsel.

Ed.
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Sate Farm v. Campbell:
Anticipated Effectsfor Punitive Damages
in Bad Faith Litigation®

David M. Bell

l.
INTRODUCTION

The United States Supreme Court released Sate Farm Mutual Automobile Insurance
Co. v. Campbell* on April 7, 2003, extending its recent jurisprudence of Fourteenth Amend-
ment due process applied to punitive damages,? to limit both the size of a punitive award
and the evidence considered as relevant to the issue of punitive damages. In an opinion
strongly conveying: “Pay attention, we meant what we said in Gore!” the Court reiterated
its Gore " guideposts’ for constitutional review of punitive damage awards, and defined a
narrow presumptive ratio that a punitive award should bear to a compensatory award. Fur-
ther, it held that the Utah courts erred in considering evidence of conduct that was dissimi-
lar and unrelated to the conduct that allegedly harmed the plaintiffs.

For cases presently on appeal, Campbell will likely cause more strict de novo review
by appellate courts, per Cooper Industries,® of punitive damage awardsthat exceed asingle-
digit ratio as compared to associated compensatory damages and punitive awards entered
in cases where the trial court admitted evidence of “institutional” conduct or other aleged
wrongs that was dissimilar to the conduct specifically at issue in the case. For cases yet to
be tried, the opinion is a forceful tool for defendants to limit trial evidence of corporate
practices and other claims or cases that are unrelated or dissimilar to those that allegedly
harmed plaintiffs.

T Submitted by the author on behalf of the FDCC Extra Contractual Liability Section.

1123 S. Ct. 1513 (2003).

2 Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); BMW of N. Am., Inc. v.
Gore, 517 U.S. 559 (1996); HondaMotor Co. v. Oberg, 512 U.S. 415 (1994); TXO Prod. Corp. v. Alliance
Res. Corp., 509 U.S. 443 (1993); Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1 (1991); Browning-Ferris
Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257 (1989).

3 Bearing in mind that de novo review is necessary only for punitive awards challenged as violating due
process; if no constitutional issue is raised appellate review follows an abuse of discretion standard. Coo-
per Indus., 532 U.S. at 431-33.
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Il.
FactuaL BACKGROUND

A. The Campbell Claim

Campbell was an action for third-party bad faith and other torts, arising out of State
Farm'’s defense of the claims against its insured, Curtis Campbell, resulting from a motor
vehicle accident. In 1981, Campbell was driving on a two-lane highway in Cache County,
Utah, attempting to pass vehicles traveling ahead of him. Todd Ospital was driving a small
car in the opposite direction. To avoid a head-on collision with Campbell, Ospital swerved,
lost control of his vehicle, and collided with a vehicle driven by Robert Slusher. Ospital
was killed and Slusher suffered serious injuries.

In the ensuing actions for wrongful death and personal injuries, Campbell insisted that
he was not at fault. While there was evidence supporting this contention, there was also
substantial evidence demonstrating that Campbell’s unsafe pass caused the collisions.* State
Farm declined to pay its $25,000 per person and $50,000 per accident bodily injury policy
limitsin settlement. Rather, it took the casetotrial, wherethejury found that Curtis Campbell
was 100 percent at fault for the accident and returned verdictsin favor of Slusher for $135,000
and Ospital for $50,849.5

After Campbell and hiswife wereinitially informed that State Farm was not willing to
pay any portions of the judgments in excess of their policy limits, they negotiated a per-
sonal settlement, pursuant to which Slusher and Ospital agreed not to seek satisfaction of
their claims against the Campbells' assets other than their State Farm policy. In exchange,

4 See Campbell v. State Farm Mut. Auto. Ins. Co., 2001 UT 89, § 2, 65 P.3d 1134, 1141 (Utah 2001),
rev'd, 123 S. Ct. 1513 (2003).

5 Id.at 1142, 1 7.
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the Campbells agreed to pursue a bad faith action against State Farm in which they would
be represented by Slusher’s and Ospital’s attorneys. They further agreed that no settlement
of any claim against State Farm could be made without Slusher’s and Ospital’s approval,
and that Ospital and Slusher would receive ninety percent of any amounts recovered from
State Farm less any agreed-upon obligations.®

The Utah appellate courts eventual ly upheld the wrongful death and tort verdicts against
Curtis Campbell.” State Farm then paid all damages and costs awarded, including amounts
in excess of its policy limits. The action for bad faith, fraud, and intentional infliction of
emotional distress was then filed against State Farm.

Initially, State Farm was granted summary judgment, because it had paid the entire
wrongful death and personal injury judgments. That ruling was reversed by the Utah Court
of Appeals.® Onremand, thetrial court, at State Farm’s request, bifurcated thetrial into two
phases with separate juries.® The first phase determined whether State Farm acted in bad
faith. The second phase, necessary only if the first resulted in a verdict adverse to State
Farm, addressed the claims of fraud and intentional infliction of emotional distress and
assessed compensatory and punitive damages.’® The first phase concluded in a verdict that
State Farm’s decision not to settle the claims against Curtis Campbell was unreasonable
and in bad faith.*

B. The*" Institutional” Case Against Sate Farm

Prior to and during the second phase, State Farm moved in limine to exclude any evi-
dence of its“institutional” conduct and claims from other states, arguing that the wrongful
death and personal injury verdicts against Curtis Campbell were an isolated occurrencein
its claims handling in Utah.*2 After the trial court denied nearly all of State Farm’s pre-tria
motions, the Supreme Court released Gore.** State Farm moved for reconsideration of the
pre-trial evidentiary rulings, arguing that it would be improper, as amatter of constitutional
law outlined in Gore, for ajury to punish State Farm for out-of-state conduct that was not

s 1d.
7 See Slusher v. Ospital, 777 P2d 437, 445 (Utah 1989).

8 Campbell v. State Farm Mut. Auto. Ins. Co., 840 P.2d 130 (Utah Ct. App. 1992), cert. denied, 853 P.2d
897 (Utah 1992).

9  State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513, 1518 (2003).
10 Campbell, 65 P.3d at 1142,  10.
% d. at 1142-43, 7 11.

12 “[T]he record establishes that between 1980 and 1994, State Farm handled more than 29,000 third-
party bodily injury claimsagainst itsinsuredsin Utah. Of these more than 29,000, Mr. Campbell’s case was
the only instance where a State Farm insured was exposed to the possibility of execution on an excess
verdict after arefusal by State Farm to settlewithin policy limits.” Brief for Petitioner at * 1, Campbell, 123
S. Ct. 1513 (2003) (No. 01-1289), available at 2002 WL 1968000.

3 BMW of N. Am,, Inc. v. Gore, 517 U.S. 559 (1996).
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