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Proposed Federal Rules
of Civil Procedure Amendments
Concerning Electronic Discovery:
Will They Be Enough?

Thomas E. Rice
Thomas N. Sterchi
Tina M. Boschert

l.
INTRODUCTION

As advancements in technology continue to dominate American culture, a correlative
guestion dominates the judicial arena: can American courts keep pace with asociety that is
no longer dominated by paper production? American culture has become increasingly reli-
ant upon electronic records. In terms of legal process, this reliance has generated an array
of issues related to the discovery of electronic documentation.

Electronically generated mediadominates document production. Intheyear 2002 alone,
nearly ninety-two percent of al information created was digitally produced by computers,
leaving a mere eight percent produced by traditional non-electronic media.! Other esti-
mates suggest that between thirty and seventy percent of evidence in litigated disputesis
typically generated electronically.? This modern trend presents an “array of challenges’ for
trial attorneys, litigants, and the court system as they function today.®

Are litigants, attorneys and courts up to the challenge of discovery in the computer
age? With the computer age spawning terms such as active data, replicant data, residual
data, backup data, cache files, cookies and metadata, assessing what can be sought or pro-

1 David J. Waxse, “ Do | Really Have to Do That?” Rule 29(a)(1) Disclosures and Electronic Informa-
tion, 10 RicH. J. L. & TecH. 50, 1 11 (2004), available at http://law.richmond.edu/jolt/v10i5/article50.pdf.

2 Lynn Jokela, Electronic Discovery Disputes. Wi the Eighth Circuit Courts Move Beyond Ad-Hoc
Decision Making?, 30 Wwm. MitcHeLL L. Rev. 1031, 1032 (2004).

8 1d. at 1031-32; see Waxse, supra, note 1, at 1 11.
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duced through discovery has become increasingly complicated.* Although “[c]ourts have
devised ‘ creative’ waysto balance the broad scope of discovery permitted by Rule 26(b)(1)
with the cost-consciousness of Rule 26(b)(2),” no generic authority exists to control what
actually is discoverable in litigation.® Given that milieu, it appears that the Civil Rules
Advisory Committee may be making some attempt to conquer or clarify the confusing
world of electronic discovery.

In December of 1937, when the United States Supreme Court formally adopted the
Federal Rules of Civil Procedure, there was no provision for computers or contemplation
that information might be electronically generated within the rules.® Although the Federal
Rules of Civil Procedure have been amended since their initial adoption to adapt to emer-
gent changes in technology,” however, this may not be enough. Federal judicial rule-mak-
ers have recognized that with the dominant change in focus from paper documentation to
electronically produced media, even the amended discovery rules may not adequately ad-
dress the issue of electronic discovery.? Thus, since as early as 2000, the Discovery Sub-
committee of the Advisory Committee on Civil Rules has viewed the need to address the

4 See James P. Flynn & Sheldon M. Finkelstein, A Primer on “ E-VIDE-N.C.E.,” 28 LiTicaTion 34, 37
(2002).

5 Stephen D. Williger & Robin M. Wilson, Negotiating the Minefields of Electronic Discovery, 10 RicH.
J.L. & TecH. 52, 111 (2004).

6 SeeWaxse, supranote 1, at 1; seealso 19 CHARLESALAN WRIGHT ET AL., FEDERAL PRACTICE & PROCEDURE
§ 4508 (2d ed. 1996).

7 Waxse, supranotel, at 71.
8 Seeid. at 713
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realm of electronic discovery asitsuniquefocus.® Now, after nearly four years of generated
input and analysis, the proposed electronic discovery amendments to the Federal Rules of
Civil Procedure are completed and scheduled to be posted for a six-month public comment
period.*® Examining these proposed amendmentsin light of flourishing electronic data uti-
lization, the ultimate question accurately becomes, “will they be enough?’

By specific reference to the Committee Notes addressing the purpose and reasoning
behind the proposed changes, this article will discuss the proposed amendments to the
Rules of Civil Procedure regarding electronic discovery. Additionally, it will analyze the
proposed amendments by focusing on public comments from the bar and from the Lawyers
for Civil Justice (LCJ), previously submitted to the Discovery Subcommittee — especially
those expressing areas of concern and the need to modify the Civil Rules. Finaly, this
articlewill identify residual issuesthat were not addressed or were insufficiently addressed
by the proposed amendments, focusing the impact of such issues on the need for additional
public comment or changes to the Civil Rules.

9 Advisory Committee on Federal Rulesof Civil Procedure, Report of the Civil RulesAdvisory Commit-
teeat 5 (Aug. 3, 2004), available at http://www.uscourts.gov/rules/comment2005/CVAug04.pdf [herein-
after Committee Report].

10 See Richard Acello, NEW E-DISCOVERY RULES PROPOSED: Judicial Conference Considers ‘ Safe
Harbor’ for Data Destruction, 3 No. 29 ABA JournAL E-Reporr 4, July 23, 2004.
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Il.
Discussion

As aluded to earlier, the proposed amendments to the Federal Rules of Civil Proce-
dure relating to the discovery of electronically stored information are drafted and sched-
uled for public comment from early-August 2004 through February 15, 2005.% The Advi-
sory Committee’s proposed amendments attempt to address the long-heard concerns about
the inadequacy of the current Civil Rules in dealing with the unique and challenging fea-
tures of electronically stored information in the discovery process.*? In drafting the pro-
posed amendments, the Committee has invoked “the accumulation of experience in this
area, reflected in case law, the expanded treatment in the Manual for Complex Litigation,
and [the] . . . ‘best practices protocols drafted by the ABA Litigation Section and others.”*®
Hoping to forestall aproliferation of local rules concerning the discovery of electronically
stored information, the Committee has chosen to act now, offering the proposed changesto
the Civil Rulesfor public comment in an effort to achieve national consistency and unifor-
mity regarding discovery, as originally intended.*

When drafting the proposed amendments, the Advisory Committee focused on the
problems associated with electronic discovery as identified by the practicing bar. These

1 See Advisory Committee on Federal Rules of Civil Procedure, Memorandum to the Bench, Bar, and
Public on Proposed Amendmentsto the Federal Rules (Aug. 9, 2004), available at http://www.uscourts.gov/
rules/comment2005/M emo.pdf.

12 See Committee Report, supra note 9, at 2, 20.
B 1d. at 5.
¥ d. at 4.
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included such issues as: (1) the sheer volume of electronic information; (2) the dynamic
nature of such information; (3) the potential increase in burden and expense of production;
and (4) the uncertainty of applicable standards concerning el ectronic discovery.*® The Com-
mittee further confronted the challenge of drafting proposed amendments that would guide
current practice for managing electronic discovery while maintaining sufficient flexibility
to adapt to future changes in practice.’®

The Committee’s proposed amendments are as follows:

amending Rules 26(f) and 16(b) and Form 35 to prompt early discussion of issues
relating to electronically stored information and of handling of privilege issues,
and to call for the results of such discussionsto be reported to the judge; amending
Rule 34(a) to clarify and modernize the definition of discoverable material; amend-
ing Rule 34(b) to provide for the form of producing electronically stored informa-
tion; amending Rule 33(d) to provide for electronically stored information aparal -
lel option to produce business records to answer interrogatories, amending Rule
26(b)(2) to provide that electronically stored information that is not reasonably
accessible need not be produced unless a court so orders on a showing of good
cause; amending Rule 26(b)(5) to provide a procedure that applies when a party
asserts an inadvertent production of information privileged or protected from dis-
covery, carefully avoiding any determination on the outcome of the privilege as-
sertion; and amending Rule 45 to incorporate these changes.'’

The Discovery Committee was virtually unanimous in recommending public comment for
each proposal .*® With respect to Rule 37, the Committee has proposed the addition of asafe
harbor provision but continues to debate the conditions under which sanctions should ap-
ply. Accordingly, this article will address the breadth of those amendments as well.

A. Discussion of Electronic Discovery Issues
Thefirst proposed area of change to the Civil Rules suggests that early discussion and

planning is necessary when issues of electronic discovery are involved in litigation.*® This
proposed change requires amendments to Rule 26(f), Form 35 and Rule 16(b).2° Overall,

% Seeid. at 2-3.
% |d. at 20.

17 Advisory Committee on Federal Rules of Civil Procedure, Report of the Civil RulesAdvisory Commit-
tee (May 17, 2004), available at http://www.kenwithers.com/rulemaking/civilrules/report051704.pdf.

8 Seeid. at 21.
1 Committee Report, supra note 9, at 6.
20 1d. at 6.
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the Committee Notes accompanying these changes suggest that the Committee generally
attempted to address the distinctive and repetitious problems typically associated with el ec-
tronic discovery.?! Such problemsinclude: volume, dynamic databases not compatible with
hard copies, documents which are automatically created and deleted, and the form of pro-
duction for electronic information.?

Infact, the proposed changesto Rule 26(f) involve the addition of language to include:
(1) early discussion of issues relating to the preservation of discoverable information; (2)
amending the discovery plan to include the parties' views on disclosure or discovery of
electronically stored information, including the form of production for such information;
and (3) whether the court should enter a protective order, if the parties agree, to allow the
assertion of privilege after the production of such information.? Specifically, the Commit-
tee Note to Rule 26(f) suggests that the Advisory Committee wished to facilitate discussion
and prevent subsequent discovery problems.?* The Committee indicated that the early dis-
cussion of electronic discovery issues and forms of production would lessen waste and
duplication in the discovery process.® Early discussion of electronic discovery would fo-
cus parties on the nature and extent of the contemplated discovery, the respective parties
information systems, the accessibility of desired information and the burden of retrieval, as
dependent upon the specific facts of each case.?®

Further, the Committee suggested in its Note that, when addressing issues of what
should be preserved in anticipation of litigation, the parties should aim to balance the need
for preservation with the need for continued operations, since a blanket preservation order
is likely to be both expensive and unduly burdensome.?” By asking parties to discuss the
issues relating to electronic discovery up front, the Committee anticipates preventing sub-
sequent uncertainty and controversy regarding what isdiscoverable.?® Relying on the Manual
for Complex Litigation, the Committee Note also proposes the availability of procedures
such as “quick peek” agreements or “clawback” agreements, accompanied by judicial case
management orders permitting their execution, in order to reduce cost and delay in elec-

21 See Advisory Committee on Federal Rules of Civil Procedure, Proposeed Amendments to the Federal
Rules of Civil Procedure, available at http://www.uscourts.gov/rules’comment2005/CVAug04.pdf, at 3
[hereinafter Proposed Amendments)].

2 |d. at 11.

= |d. at 8-9.

% Seeid. at 17.

% |d. at 18. (citing MANUAL CompPLEX LiTiG. (4th) § 11.446).
% Seeid. at 17.

27 1d. at 18-19 (citing MANUAL For CompLEX LiTiG. (4th) § 11.422); see also Committee Report, supra note
9, at 8.

2 See Committee Report, supra note 9, at 6-7.
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tronic discovery.? Finally, the Advisory Committee Note suggests that mandated discus-
sion of electronic discovery isnot necessary when electronic discovery isnot anissueinthe
litigation.*

Proposed changes to Form 35 require that parties submit a description of how elec-
tronically stored information will be handled for discovery purposes within their discovery
plan.® If the parties agree to a plan, they are also requested to provide a brief description of
the provisions of the proposed order necessary to protect any applicable privilege.** The
accompanying Committee Note suggests that Form 35 was simply amended to reflect the
changes in Rule 26(f) that required a report to the court regarding the parties’ discovery
plan.® This report is critical because it should include any calls for action by the parties,
such asthe extent of the information to be searched, the parties' plan for evidence preserva
tion and/or the cost alocation.®*

Finally, the proposed changesto Rule 16 would allow courtsto issue scheduling orders
that provide for the disclosure and discovery of electronically stored information, in addi-
tion to implementing the parties’ agreement for protection against privilegewaiver.® Again,
the Advisory Committee Notes suggest that Rule 16 has been changed essentialy to ac-
commodate the efforts of Rule 26(f) to protect against privilege waiver.* The Committee
makes it clear, however, that such an order cannot be issued unless the parties expressly
stipulate and agree to the contents.®

Given the spiraling world of electronic data, most parties favor modifications to the
Civil Rulesto accommodate and guide litigants on how to deal with the advancing techno-
logical changes affecting the field of discovery.® Commentators, as well as federal district

2 1d. at 8.

3 |d.

31 Proposed Amendments, supra note 21, at 18.
%2 Committee Report, supra note 9, at 6.

3 Proposed Amendments, supra note 21, at 18.
3 d.

% 1d. at 1-2.

% Committee Report, supra note 9, at 6.

7 Proposed Amendments, supra note 21, at 18.

% See Michele Schroeder, Emerging Law: Sate and Federal Satutes Address E-Discovery, DiciTaL Dis-
covery & E-Evipence, Jan. 2002, reprinted at http://www.krollontrack.com/Publications/emergingddee. pdf;
see McPeek v. Ashcroft, 212 FR.D. 33 (D.D.C. 2003) (holding that there is no controlling authority for
whether backup tapes should be produced); see generally The Sedona Principlesfor Electronic Discovery,
January 15, 2004 [hereinafter Sedona] (noting that the Civil Rules only provide broad standards and offer-
ing the Sedona Principles as a supplement to such rules regarding electronic discovery), available at
http://www.thesedonaconference.org/miscFiles/ SedonaPrinciples200401 or http://www.thesedona
conference.org/publications-html.
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courts, favor the requirement that Rule 26 conferences include mandatory discussion of
electronic discovery issues.®* Most interested parties al so agree with the Advisory Commit-
tee that a Rule 26 conference mandating early discussion of electronic discovery issues
could be an important tool in avoiding subsequent litigation disputes.*

That being said, there are others who believe that mandatory discussion of electronic
discovery should be optional and confined to notes appended to the Rule, rather than in-
cluded in the Rule itself.#* Supporters of this theory cite the proposition that electronic
discovery or the preservation of electronic datais not aways an issuein every case. Thus,
mandating its discussion might lead to fishing expeditions by litigants.*? Responding to this
argument, the Committee addressed the circumstances when electronic discovery would
not be anissueinits Note to Rule 26(f), proposing that changes affecting electronic discov-
ery would not apply in actions where such discovery is not an issue.*® Prospective fishing
expeditionswill likely remain avalid concern, however, since the rule specifically requires
discussion of any issues relating to discoverable information.* Even in simple cases where
electronic discovery may not be an issue, a mandatory discussion of “discoverable infor-
mation” might encourage parties to impose expensive and burdensome preservation mea-
sures in anticipation of future electronic discovery needs.”® Nevertheless, only time and
utilization of the proposed changes to the Civil Rules will accurately predict the course of
litigation in the future.

The“quick peek” and “clawback” agreements suggested in the Committee Note to the
proposed Rule 26(f) amendments currently are generating discussions that are likely to
continue. Although listed only as optional methods for reducing burden and cost, most
interested parties adamantly disfavor the use of such agreements, suggesting that unreviewed

% See Sedona, supra note 38, at Comment 3.a. (citing U.S. Dist. Ct. Ark. R. 26.1, U.S. Dist. Ct. N.J.L. R.
26.1(d) and U.S. Dist. Wyo. L. R. 26.1(f) as supporting the proposition that electronic and computer-based
mediashould be discussed in Rule 26 disclosures); seealso Letter fromWalter J. Sinclair, IADC president-
elect, to the Civil Rules Advisory Committee, received June 26, 2003, available at http://
www.kenwithers.com/rulemaking/civilrules/ed14.pdf [hereinafter Sinclair] (suggesting that it is impera-
tive that parties meet and discuss e-discovery issues at the earliest possible opportunity).

4 Sedona, supra note 38, at Comment 3.a.; see also Sinclair, supra note 39; Letter from Hon. John J.
Hughes, U.S. Magistrate Judge District of New Jersey, to the Civil Rules Advisory Committee, received
February 3, 2004, available at http://www.kenwithers.com/rulemaking/civilrules/ed53.pdf. [hereinafter
Hughes].

4 Letter from Michael Gabel, Senior Attorney for FedEx Litigation, to the Civil RulesAdvisory Commit-
tee, received April 9, 2004, available at http://www.kenwithers.com/rulemaking/civilrules/ed68.pdf [here-
inafter Gabel].

42 See Gabel, supra note 41.

4 See Proposed Amendments, supra note 21, at 17.

4 1d. at 9.

% See Gabel, supra note 41.
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documents should not be produced for opposing parties.*® Further, opponents to the “ quick
peek” and “clawback” methods advise that these approaches simply will not work and do
not pose reasonable alternatives to privilege review.*” Parties should never turn everything
over to opposing counsel because this practice unacceptably invades the client’s privacy as
well as protected client work-product.*®

The Sedona Conferencein particular addressed theissue of “clawback” or “ quick peek”
agreements. The Conference Working Group did not expressly reject their use, but sug-
gested that such agreements are not to be lightly entered.** Recognizing that such agree-
ments advantageously reduce the cost associated with pre-production review, the Sedona
Conference Working Group neverthel ess acknowledged a host of problems associated with
the use of such agreements.*® Specifically, the conference group observed that: (1) “volun-
tary production of privileged and confidential materials to one's adversary, even in are-
stricted setting, is inconsistent with the tenets of privilege law;” (2) no effective means of
limiting the privilege arguments of non-parties exists, despite the inclusion of strong lan-
guage to that effect; (3) attorneys have an ethical duty to protect the client’s privileged
information; and (4) a“Pandora’s box” of issues concerning privacy rights are implicated
by such agreements.>* Given their reservations, the Working Group recommended utilizing
such agreements, but only in extremely limited circumstances and in conjunction with a
court order.5

The Advisory Committee appears to have adopted a view similar to that expressed by
the Sedona Conference Working Group regarding the use of “quick peek” and “clawback”
agreements. Public commentary, however, might still call for a change in the proposed
amendments regarding their use since the dominant controversy concerns privilege and
privacy rights. On the other hand, the Committee’s existing draft may prove the wiser
course because it relegates these agreements to options requiring the consent of both par-
ties. Undoubtedly, time and public comment will prove the value of these measures.

4 See Sedona, supra note 38, at Comment 10.d.; Letter from Thomas W. Burt, Vice President & General
Deputy Counsel for Microsoft Corporation, to Civil Rules Advisory Committee, received March 9, 2004,
availableat http://www.kenwithers.com/rulemaking/civilrules/ed57.pdf [hereinafter Burt]; LCJComments
to the Civil RulesAdvisory Committee, The Search for Sandards: How Amendmentsto the Federal Rules
of Civil Procedure Can Help Solve the E-Discovery Crisis, Lawyers For CiviL Justice, March 12, 2004
[hereinafter LCJ, The Search for Standards], available at http://www.lfcj.com/documents/E-
Disc%20L CJ%20Comments%20t020%A dvCom20031204+WhitePaperNov03.pdf.

47 See LCJ, The Search for Sandards, supra note 46; see Burt, supra note 46.

4 See Burt, supra note 46; see also Robert Douglas Brownstone, Collaborative Navigation of the Sormy
E-Discovery Seas, 10 RicH. J.L. & TecH. 53, {23 (2004).

4 Sedona, supra note 38, at Comment 10.d.
50 |d.

5 o1d.

2 Seeid.
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B. Option to Produce Electronically Stored Information in Response to
Interrogatories

Rule 33(d) addresses the proposed amendments to the Civil Rules in limited fashion,
adding only the language, “including electronically stored information.”® The Advisory
Committee Note proposes incorporation of that change to parallel the change in Rule 34(a)
(which will be discussed later), recognizing the importance of electronically stored infor-
mation.>* Given the minimal nature of this change and its limited purpose, no identifiable
public comment exists addressing this particular amendment. However, the Committee
Note contains some interesting language.

Depending upon case circumstances, it appears that responding parties may need to
provide technical support, informational software, or other pertinent computer assistance
to requesting parties.®® Some commentators counter that the Civil Rules should not require
provision of a computer expert, as the Committee suggests.>® Thus, this portion of the
proposed Rule 33(d) amendment asking producing parties to bear discovery responsibility
has the potential to spawn additional discussion among interested parties, given their exist-
ing concern about the cost and burden of electronic discovery.>

C. Définition of Electronically Sored Information

The proposed amendments change Rule 34(a) to include “electronically stored infor-
mation” as an item for inspection or for other purposes.®® Beyond explicitly designating
“electronically stored information” or “data. . . inany medium” asdiscoverable, thischange
allows parties to test and sample any request within the scope of Rule 26.*° The Advisory
Committee amended Rule 34(a) specifically to acknowledge the increasing importance
and variety of electronically discoverable information.® According to the Committee, the
Rule 34(a) definition should be expansively construed to include “any type of information
that can be stored electronically,” utilizing the accompanying terminology of “‘in any me-

53 Proposed Amendments,, supra note 21, at 23.
% d.
% |d. at 24.

% |d.; Letter from Robert D. Hunter, General Counsel Altec, Inc., to Civil Rules Advisory Committee,
received June 26, 2003, available at http://www.kenwithers.com/rulemaking/civilrules/ed15.pdf [herein-
after Hunter].

57 Seegenerally Zubulake v. UBS Warburg, LLC, 217 FR.D. 309 (S.D.N.Y. 2003); Rowe Entertainment
Inc. v. William MorrisAgency, Inc., 205 F.R.D. 421 (S.D.N.Y. 2002); McPeek v. Ashcroft, 202 FR.D. 31
(D.D.C. 2001).

%8 Proposed Amendments, supra note 21, at 24.
5 |d. at 24-25.
% |d. at 28.
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dium,’ to encompass future devel opments in computer technology.”®* Finally, the Commit-
tee suggests that the Rule 34(a) amendments are intended to clarify that parties may sample
the materialsregquested in el ectronic discovery under the Civil Rules, in addition to copying
or inspecting such materials.5?

Again, amost every interested party favors amending the Civil Rulesto include defini-
tions relating to electronic discovery in an effort to provide better guidance to courts and
litigants.®® However, some parties argued that any amendment should be limited to recog-
nizing e-discovery, short of any attempt to manage that discovery in the computer age.5
Proponents of this position indicate that changesto the Civil Rules should not identify what
information must be produced by specific mention of metadata or embedded data.®* These
issues are dependant upon individual circumstances and their resolution should be left to
case law.%

The Committee Note to Rule 34(a) indicates that the Advisory Committee impliedly
heeded such advice since the Advisory Committee clearly suggests that the terminology of
Rule 34 should be viewed expansively to encompass future changes in technology.®” Like-
wise, the proposed madifications to Rule 34(a) principally serve to update the Civil Rules
in order to include electronically discoverable information. This move is likely to dlicit
little controversy, although some litigants and attorneys might favor a more tailored defini-
tion denoting precisely what information must be produced. A clarification of this nature,
however, will likely occur by operation of other proposed amendments to the Civil Rules.

D. Form of Production

Proposed changes to Rule 34(b) also alow the requesting party to “ specify theformin
which electronically stored information is to be produced.”® Under this change, the pro-
ducing party may object only to the requested form, offering its reasons for such objection,
unless no form of production is specified by the requesting party.®® If no form is specified,
the responding party may produce electronic information either in the “form in which it is
ordinarily maintained, or in an electronically searchable form.”™

& 1d. at 28-29.
2 1d. at 29.

8 See Jonathan M. Redgrave, The Rules of Civil Procedure in the Electronic Age: An Opportunity to Be
Heard, 51 Fep. Law. 5 (June, 2004).

5 See Hughes, supra note 40.

% See Burt, supra note 46.

% Seeid.

57 See Proposed Amendments, supra note 21, at 29.
% |d. at 30.

% |d. at 26.

0 d. at 27.
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The Advisory Committee suggests that this amendment is intended essentially to pro-
vide aform for producing electronically stored information.”™ Specification of the desired
form hopefully will facilitate “orderly, efficient, and cost-effective discovery of electroni-
caly stored information.” ? As noted, the proposed amendment also gives the requesting
party the initial right to choose a preferred form for producing electronic documents,”
allowing the producing party to generate such documents either in the form they are ordi-
narily maintained or asearchable form only when the requesting party specifiesno formfor
production.™ The producing party’s only other option is to object to the form requested or
to object if no form is requested, leaving the court to decide what form should be used.”™
Equally important, the Advisory Committee’s Note suggests that a court can order elec-
tronically stored information to be produced in more than one form on a showing of good
cause.”

The proposed changes concerning “form of production” is another area of the Civil
Ruleslikely to elicit strong comments following a public posting. Several interested parties
have already submitted commentsto the Advisory Committee that favor leaving the choice
of production form to the producing party.”” These parties suggest that the producing party
is best situated to determine the practicalities of such data production. Adopting a more
centrist approach, others have suggested that the requesting party should hold the option to
request production of electronic information in preferred form.” When such a request is
made, both parties are responsible to reach an agreement regarding data production.™

Despite such suggestions, the Advisory Committee clearly opted to |eave the matter to
the requesting party, likely generating some concern among producing parties.® Although
given the opportunity to object under the proposed amendment, responding parties may be
producing electronically stored information in forms that are not the most cost-effective or
efficient methods available to them. Additional comments to this proposed amendment are
likely to comefrom those partieswho already have grappled with costly e-discovery. Those

1 See Committee Report, supra note 9, at 16.
72 Proposed Amendments, supra note 21, at 30.
B Seeid.

" Seeid.

® Seeid. at 31

® Seeid.

7 SeeSinclair, supra note 39; L etter from Peter J. Osterling, Assistant General Counsel Nationwide Insur-
ance Companies, to the Civil Rules Advisory Committee, received Dec. 19, 2002, available at http://
www.kenwithers.com/rulemaking/civilrules/ed08.pdf; Gabel, supra note 41.

8 See Burt, supra note 46.
" Seeid.
8 See Proposed Amendments, supra note 21, at 30.
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who fear a burdensome demand are more likely to be concerned about their diminished
input into forms for production of electronically discoverable information. Accordingly,
those individuals are likely to register the greatest response.

E. Reasonably Accessible Information

Proposed amendments to the Civil Rules ater Rule 26(b)(2) to add a section dealing
specifically with “electronically stored information.”® The proposed section 26(b)(2) af-
firmsthat aresponding party need not produce electronically stored information that is not
reasonably accessible.22 However, the responding party bears the burden to show that such
information is not reasonably accessible.®® Once this showing is made, only the court can
require that such information be produced upon a showing of good cause.®

As the accompanying Committee Note suggests, Rule 26(b)(2) is “ designed to address
some of the distinctive features of electronically stored information,” such as the volume,
the storage location, the effort, and the expense associated with discovery.® The Commit-
tee suggests that consideration of what is “ reasonably accessible” depends upon a variety
of circumstances that are likely to change as technology evolves.® However, the Commit-
tee proposes that electronic information is considered not “ reasonably accessible” if it “can
be located, retrieved, or reviewed only with very substantial effort or expense.”®’

As previously noted, once the responding party proves that electronically stored infor-
mation is not reasonably accessible, only the court can require production of such informa-
tion upon a showing of good cause.® |n evaluating good cause, it is suggested that courts
should balance the need for such information with the burden likely faced by the respond-
ing party to produce the material .2 The Advisory Committee relies on the Manual for
Complex Litigation, suggesting that “ ‘the rule should be used to discourage costly, specu-
lative, duplicative, or unduly burdensome discovery of computer data and systems,”” and
that “ ‘[m]ore expansive forms of production . . . should be conditioned upon a showing of
need or sharing expenses.’ " %

8 1d. at 6.

& |d.

8 1d.

& d.

8 |d. at 11.

% Seeid. at 12.

8 |d. at 11.

% |d. at 14.

8 1d.

% |Id. (citing MANUAL For CompLEX LiTiG. (4th) § 11.446).
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How much electronically stored information should be discoverable was debated by
the Discovery Subcommittee aswell asby other outside partiesinterested in the developing
Civil Rules.®t The Discovery Subcommittee spent considerabl e time debating whether elec-
tronic discovery obligations should be limited when a party is producing electronically
stored information that is difficult to access or not routinely accessed in the ordinary course
of business.®? By analysis, the Civil Rules amendment proposed by the Discovery Commit-
tee most closely resembles that recommended by the Lawyers for Civil Justice (LCJ) inits
White Paper, seeking alimitation against extraordinary measures.® The L CJ suggested that
any amendment should follow the “Texas’ principle, whereby “initial production obliga-
tions of a producing party extend only to electronic material which is specifically sought
and which is reasonably accessible in the ordinary course of business,” unless a court or-
ders more extensive discovery upon a showing of good cause.*

Other interested parties likewise favor adoption of this two-tiered approach in the area
of electronic discovery. The two-tiered approach to electronic discovery allows discovery
of what is reasonably accessible and kept in the ordinary course of business, presumptively
limiting the burden and cost to producing parties.®> Adoption of this rule still alows for
discovery of backup or inaccessible data, but reservesthistype of retrieval for rare circum-
stances predicated upon a showing of need.®® Supporters of this proposal favor “smart”
discovery requests that are tailored to the discovery of information reasonably available.®
Similarly, the proposed amendments to the Civil Rules also favor such an approach.®

In the area of cost allocation, however, the newly-proposed amendments might not
provide the resolution desired by litigants. In the proposed amendments, cost allocation is
mentioned only briefly by Committee Notes which suggest that courts “should” condition

9% See Memorandum from Profs. Myles Lynk and Richard Markus to the Advisory Committee on Civil
Rules, dated April 6, 2004, availableat http://mww.kenwithers.com/rulemaking/civilrules/marcus040604.pdf.
2 Seeid.

% See LCJ White Paper: Reshaping the Discovery Rules for the 21st Century, The Need for Clear, Con-
cise, and Meaningful Amendments to the Rules Governing Electronic Discovery, Lawyers For CiviL Jus-

Ticg, November 2003 [hereinafter LCJ, White Paper], available at http://www.Ifcj.com/documents/E-
Disc%20L CJ%20Comments%20t020%A dvCom®620031204+WhitePaperNov03.pdf.

% 1d. (citing Association of Trial Lawyers of America, Discovery of Computerized Materials: The Things
WE ve Heard!, (Winter 2002)); see also Thomas Y. Aliman, The Need for Federal Sandards Regarding
Electronic Discovery, 68 Der. Couns. J. 206 (2001).

% See Burt, supra note 46; see also The Lawyers for Civil Justice, LCJ Comments to the Civil Rules
Advisory Committee Regarding E-Discovery Proposals for Discussion at the April 2004 Meeting, April
13, 2004 [hereinafter LCJ, Discussion at the April 2004 Meeting] (on file with authors).

% See Burt, supra note 46.
9 See LCJ, Discussion at the April 2004 Meeting, supra note 95.
% See Committee Report, supra note 9, at 12.
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expansive electronic discovery on the sharing of costs.*® Although relegating cost alloca-
tionin electronic discovery to caselaw development may be wise, the Advisory Committee’'s
avoidance of the issue in e-discovery may elicit some objection from parties who fear bur-
densome electronic discovery. In fact, some supporters who favor changing the Civil Rules
to accommodate el ectronic discovery would prefer auniform cost-sharing structure,*® which
directs the courts to consider all the necessary costs (i.e., production costs, review costs,
search costs) in their cost-shifting analysis.’®* On the other hand, these same parties agree
that decisionsin cases such as Zubulake'®?> and Rowe'® are effectively managing cost allo-
cation both fairly and reasonably.'*

Since the proposed amendments briefly mention cost sharing as an option to mandat-
ing any other method, they invite further comment and discussion by the public, allowing
again for the prospect of additional future amendments.® Whether the amendments suffi-
ciently guide litigants, attorneys and courts when dealing with expensive and burdensome
electronic discovery issues remains open to future deliberation.

F. Belated Assertion of Privilege

The change proposed for Rule 26(b)(5)(B) simply alowsfor belated assertion of privi-
lege. Specificaly, it allows a party who inadvertently produces privileged information to
notify the party receiving the information of the belated claim of privilege within a reason-
able time.’® Upon notification, the receiving party must return, sequester or destroy the
specified information.’” The proposed amendment also provides a procedure in which
parties can recover inadvertently produced privileged documents.’® However, it does not

% Proposed Amendments, supra note 21, at 14.

100 See L CJ, White Paper, supra note 93; see also L etter from Ashish S. Prasad, litigation partner and head
of electronic discovery group at Mayer, Brown, Rowe and Maw, to Civil Rules Advisory Committee,
received July 3, 2003, available at http://www.kenwithers.com/rulemaking/civilrules/ed37.pdf [hereinaf-
ter Prasad].

101 See LCJ, White Paper, supra note 93; see also Prasad, supra note 100.

102 Zubulake v. UBS Warburg, LLC, 217 F.R.D. 307 (S.D.N.Y. 2003) (presenting a seven-factor test for
“relatively inaccessible’” material production).

103 Rowe Entertainment, Inc. v. William MorrisAgency, Inc., 205 F.R.D. 421 (S.D.N.Y. 2002) (identifying
an eight-factor test to be utilized in determining whether the costs of producing electronically stored data
should be shifted to the requesting party).

104 See LCJ, White Paper, supra note 93; see also Prasad, supra note 100.
105 See Committee Report, supra note 9, at 12.

16 Proposed Amendments, supra note 21, at 7.

107 |d

108 |d. at 16.
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clarify the substantive issues of waiver and privilege under the circumstances.’® Likewise,
the proposed change does not prescribe any particular method of providing timely notice,
but does denote those factors bearing on reasonableness. They include: (1) the date on
which the producing party learned of the inadvertent production; (2) the extent to which the
requesting party made use of the information; (3) the difficulty in discerning that the infor-
mation was privileged; and (4) the magnitude of the production.*°

Similar to others among the proposed amendments, this provisionislikely to generate
little dispute. Most interested parties favor protection against the inadvertent disclosure of
privileged documents.™! Such protection is embedded in the concepts of what is “fair and
reasonable” concerning electronic discovery.®? Although advocating the use of an inad-
vertent privilege proposal, some also caution that such protection should not be used to
pressure litigants or attorneys to produce electronic media prematurely. 3

G. Safe Harbor on Sanctions

The proposed changes to Rule 37 sanctioning failure to cooperate or disclose informa-
tion in electronic discovery are new.* These proposals address specific problems relating
to automatic computer data destruction systems that routinely operate to save and destroy
documents or recycle backup tapes.*> The Committee concluded that electronically stored
data must be treated differently than other forms of discovery, based on the dynamic nature
of such data.™'® The Advisory Committee adopted a provision requiring that reasonable
steps be taken to prevent the loss of discoverable information.’*” However, the Committee
continues to examine whether sanctions should be imposed only for intentional or reckless
conduct (as opposed to ordinary negligence), and whether culpability should factor into the
proposed Rule 37 changes.™®

109 Committee Report, supra note 9, at 14 (emphasizing that “ courts have developed principles to decide
whether waiver or forfeiture results from inadvertent production of privileged information”).

1o |d. at 13

11 See Burt, supra note 46; see also LCJ, The Search for Sandards, supra note 46.
112 See LCJ, The Search for Sandards, supra note 46.

113 See Burt, supra note 46.

14 Committee Report, supra note 9, at 17.

15 Seeld.

116 Proposed Amendments, supra note 21, at 32.

17 Seeid.; Hunter, supra note 56.

118 See The Lawyersfor Civil Justice, LCJ Commentsto the Civil Rules Advisory Committee Regarding E-
Discovery Proposals for Discussion at the April 15-16 Meeting, April 20, 2004; Burt, supra note 46;
Thomas Y. Allman, A Preservation Safe Harbor in E-Discovery, available at http://www.abanet.org/anti-
trust/source/07-03/allman.pdf [hereinafter Allman, Preservation]; Proposed Amendments, supra note 21,
at 32.
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The Safe Harbor provision seeks to limit sanctions, while it avoids articulating what is
actually required under the duty to preserve electronic data.*® The Safe Harbor provision
proscribes sanctions against a party who fails to produce electronically discoverable infor-
mation if that party “took reasonable steps to preserve the information after it knew or
should have known the information was discoverable.”*?* The Committee continues to de-
bate whether sanctions should be limited only to those situationswhere electronically stored
media loss results from “intentional or reckless’ conduct.’ As currently proposed, how-
ever, sanctions are not warranted if the failure to produce information results from the
“routine operation of the party’s electronic system,” so long as a court order was not vio-
lated.*?? In proposing sanctions, the Committee essentially burdens the responding party to
show that the information was lost due to routine operations and “without a conscious
human direction to destroy that specific information.” %

The Committee suggests that reasonableness can be based upon statutory standards
and that a party is insulated from sanctions so long as sufficient steps were taken to pre-
serve electronic data in light of foreseeable litigation.’* This reasonableness standard is
measured, or limited, by three different dimensions.’?® The first limitation is set by Rule
26(b)(1) which governs the scope of discovery. The second limitation is set by the new
Rule 26(b)(2), which mandates production of electronically-stored information not reason-
ably accessible only upon a court order that follows a showing of good cause. The third and
final limitation is effected by the party’s knowledge of the nature of the litigation.®

A clear mgjority of parties interested in amending the Civil Rules favors a safe harbor
provision.??” In fact, most parties favor a clear provision mandating that companies are not
subject to spoliation claims for operating within their normal course of business.?® Parties
should not be required to suspend or alter the good-faith operations of their disaster recov-

119 Proposed Amendments, supra note 21, at 34.

120 1. at 32.

121 Committee Report, supra note 9, at 19.

122 Proposed Amendments, supra note 21, at 31-32.
128 1. at 34.

124 Proposed Amendments, supra note 21, at 35.

25 1d. at 34.

126 1d. at 34-35.

127 See Burt, supra note 46; Letter from Steve Gerber, managing partner Gerber & Samson, LLC, to the
Civil Rules Advisory Committee, received June 27, 2003, available at http://www.kenwithers.com/
rulemaking/civilrules/ed42.pdf [hereinafter Gerber]; Letter from Michael Aylward, Morrison Mahoney &
Miller, LLP, to the Civil Rules Advisory Committee received June 30, 2003, available at http://
www.kenwithers.com/rulemaking/civilrules/ed19.pdf [hereinafter Aylward]; Gabel, supra note 41.

128 See Burt, supra note 46; Gerber, supra note 127; Aylward, supra note 127; Gabel, supra note 41.
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ery systems or backup systems unless thereis aclear showing of need justifying the disrup-
tion of ordinary business practice.’?® However, there are some that feel a safe harbor provi-
sion isunnecessary because Rule 37 currently requiresthat sanctions must be reasonable.*®
Currently, the language of Rule 37 mandates production of documents only if they are
available in the ordinary course of business.**®® This phraseology supports the suggestion
that a safe harbor provision is unnecessary because the present Rule 37 can be construed
expansively to include electronically produced media.** Likewise, addition of a safe har-
bor provision relating only to electronic discovery prompts another legitimate concern asto
why the proposed provision is applicable only to electronically stored information rather
than discovery in general.**®* Additional public comment likely will sway resolution of this
controversy as well. Responsibility for costs of production and preservation of datais an-
other concern that accompanies the proposed changes to Rule 26(b)(2)(C) when the dataiis
not reasonably available in the ordinary course of business.’* Some fear that such costs
force defendants to settle when cost-shifting some of the burden would allow defendants to
deal with production in a responsible manner.*®® Likewise, cost-shifting some of the pro-
duction burden will force requesting parties to better manage their obligationsin litigation
as well 16

Presently, Rule 37 in no way suggests that cost sharing should be considered with
regard to the preservation of electronically stored information. The Committee Notes ac-
companying Rule 26(b)(2), however, hint that cost allocation can be considered in circum-
stances requiring extraordinary production of such information.’®” An expanded or pro-
nounced rule governing cost considerations and the preservation of dataislikely in order.

129 See Burt, supra note 46; see also Allman, Preservation, supra note 118.

130 SeeLetter fromAlan B. Morrison, Public Citizen Litigation Group, to Civil RulesAdvisory Committee,
received March 11, 2004, available at http://www.kenwithers.com/rulemaking/civilrules/ed58.pdf.

131 Seeid.
%2 Seeid.
13 Seeid.

13 See Letter from Marc E. Williams, Huddleston Bolen Beatty Porter & Copen, LLP, to Civil Rules
Advisory Committee, received June 28, 2003, available at http://www.kenwithers.com/rulemaking/civilrules/
ed46.pdf [hereinafter Williams]; Aylward, supra note 127; Letter from Charles A. Beach, to Civil Rules
Advisory Committee received June 20, 2003, avail able at http://Aww.kenwithers.com/rulemaking/civilrules/
ed16.pdf.

1% See Aylward, supra note 127.
136 See Williams, supra note 134.
187 See Proposed Amendments, supra note 21, at 14.
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H. Subpoena for Electronically Sored |nformation

Proposed amendments to Rule 45, similar to Rule 33(d), merely update subpoena re-
quirements to reflect the changes proposed in other discovery rules.*® Proposed amend-
ments change Rule 45(a)(1)(A)(iii) to recognize electronically stored information; pro-
posed amendments change Rule 45(a)(1)(B) to recognize a designated form for the produc-
tion of electronically stored data.®*® Similarly, Rule 45(c)(2) and 45(d)(1)(B) are amended
to reflect the changesin Rule 34(b) allowing the responding party to object to the requested
form of production.**®* Aswith Rule 34(b), if no form isrequested, the subpoenaed informa-
tion can be produced in the form in which the data is ordinarily maintained, or produced in
an electronically searchable form.#

Amendments affecting Rule 45(c) are designed to protect against undue impositions
on non-parties, and 45(d)(1) changes reflect that only “reasonable accessible” data must be
produced unless a court order requires more.**? Finaly, Rule 45(a)(1) is amended to permit
sampling and testing as reflected in Rule 34(a)(1), and Rule 45(d)(2) is amended to reflect
the changesin Rule 26(b)(5) regarding inadvertent production of privileged information.*
Since the proposed amendments to Rule 45 merely reflect the proposed changes in other
amendments, comments, questions and concerns regarding these changes have been ad-
dressed in the corresponding sections.

1.
CoNCLUSION

Only timewill sufficiently assess whether the proposed amendmentsto the Civil Rules
are adequate to guide litigants, attorneys, and courts as they face the uncertain future of
electronic discovery. Commendably, the Civil Rules Advisory Committee has assumed the
challenging task of attempting updates to accommodate discovery issues of the 21st Cen-
tury and beyond. The proposed amendments attempt to clarify and manage electronic dis-
covery in the new computer age. Inevitably, of course, some areas of concern are likely to
elicit further scrutiny under public comment. Will the proposed changes to the Civil Rules
offer sufficient guidance generally? Will they provide certainty or clarity as to what elec-
tronically generated data can be requested in litigation? Will they provide certainty or clar-

138 Committee Report, supra note 9 at 20.

1% Proposed Amendments, supra note 21, at 49-50.
140 1d. at 50.

141 |d

142 |d

143 1d. at 50-51.
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ity as to what electronically generated data must be produced in litigation? Will they re-
solve responsibility issues regarding the burden and cost of producing electronically gener-
ated information?

Hopefully, public concern and comment** will generate proposals for managing dis-
covery to which all can parties can agree. Until then, despite their marginal progress in
areas such as cost allocation, the proposed amendments may prove to be the best method
for handling the looming challenge of electronic discovery.

144 Comments on the Proposed Amendments to the Civil Rules continued to flow into the Advisory Com-
mittee up until the very last day of the comment period. See U.S. Chamber Institute for Legal Reform and
Lawyersfor Civil Justice, Comments to the Committee on Rules of Practice and Procedure of the Judicial
Conference of the United Sates Proposed Amendmentsto the Federal Rules of Civil Procedure Governing
the Discovery of Electronically Sored Information (Feb. 15, 2005) (copy on file with authors).
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The Impact of HIPAA's Privacy Rules
on the Discovery of Health Information
During Litigation®

Michael D. Shalhoub
Anthony M. Maragno

l.
INTRODUCTION

TheHealth Insurance Portability and Accountability Act of 1996 (hereinafter “HIPAA™)
was enacted by Congress to “improve portability and continuity of health insurance cover-
ageinthegroup and individual markets.”? To achieve this end, Congress enacted Subtitle F
of Titlell of HIPAA, which is entitled “ Administrative Simplification.”® The “ Administra-
tive Simplification” provisions require the implementation of standards by the Secretary of
Health and Human Services (hereinafter “the Secretary”) to facilitate the electronic trans-
mission of health information.* The “ covered entities’ required to comply with these regu-
lations include health plans, health care clearinghouses, and health care providers.®

The enactment of HIPAA has materially changed the way that medical records are
treated during litigation involving claims of personal injury or wrongful death. The pur-
pose of this article is to briefly define the regulatory framework, and then analyze the
published cases concerning the application of HIPAA to medical records in litigation in-
volving personal injury alegations.

T Submitted by the authors on behalf of the FDCC Healthcare Practice Section.

1 Headlth Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936
(1996).

2 H.R. Rep. No. 104-496, at 1 (1996), reprinted in 1996 U.S.C.C.A.N. 1865, 1865-66.

3 Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936
(1996), codified as 42 U.S.C.A. §§ 1320d - 1320d-8 (West 2004).

4 1d.
5 42 U.S.CA. § 1320d(1)(a) (West 2004).
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Michael D. Shalhoub is a partner in the New York office of
Heidell Pittoni Murphy & Bach, LLP. He is a trial lawyer
whose practice concentrates in the defense of business, pro-
fessional and insurance interests brought into litigation over
productsliability, medical and professional liability, employ-
ment discrimination and commercial disputes. Active in the
courtroom, Mr. Shalhoub has resolved over eighty cases at
thetrial stage, including favorable jury verdicts, in products
liability, medical malpractice, employment discrimination,
coverage, construction accidents and general liability. Heis
active in the FDCC and DRI, and is currently the Chair of
DRI's Medical Liability and Health Care Law Committee.

Section 1320d-2 of HIPPA states the following:

(a) Standards to enable electronic exchange.

(1) Ingeneral. The Secretary shall adopt standards for transactions, and
data elements for such transactions, to enable health information to
be exchanged electronically . . . .6

A plain reading of the statute suggests that Congress provided the Secretary with the
authority to promulgate regulations concerning “electronically” exchanged health informa-
tion only. The Secretary nevertheless established regulations governing the disclosure, pri-
vacy, and protection of medical information existing in both electronic and non-electronic
form.” These regulations can be found in Title 45 of the Code of Federal Regulations, Parts
160 and 164, and are referred to as the “Privacy Rules.” The Privacy Rules provide the
circumstances under which a* covered entity” may disclose “ protected health information.”

6 42 U.S.CA. § 1320d-2(a) (West 2004).

7 45 CFR. 45 88 160.103, 164.500; but see 42 U.S.C.A. 88 1320d-2, 1320d-4 (West 1998), which
require health plans to conduct electronic transactions when requested, either directly or through a clear-
inghouse. Since these statutes imply that the information must be kept in electronic form anyway, the
significance of the distinction between health information in el ectronic and non-electronic form may not be
that important with respect to judicial interpretation of the Privacy Rules; see also Eric Wymore, 1t's 1998,
Do You Know Where Your Medical Records Are? Medical Record Privacy After the Implementation of the
Health Insurance Portability and Accountability Act of 1996, 19 Hamuine J. Pue. L. & PoL’y 553, n.14
(1998) (discussing the Federal Privacy Act of 1974 and the prerequisites to the application of the“ Admin-
istration Simplification” provision of HIPAA).
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of Heidell Pittoni Murphy & Bach, LLP. His practice con-
centrates on medical malpractice defense, commercial liti-
gation, employment discrimination, and contracts. Mr.
Maragno is a former prosecutor for the Suffolk County Dis-
trict Attorney’s Office.

“Protected health information,” as defined by the Secretary, concerns health informa-
tion that is individualy identifiable.® “Health information that does not identify an indi-
vidual and with respect to which there is no reasonabl e basis to believe that the information
can be used to identify an individual” is not “protected health information” and therefore
does not fall under the auspices of the Privacy Rules.®

The Secretary’s authority to promulgate regulations concerning the privacy of health
recordsthat do not exist in € ectronic form has been challenged unsuccessfully.° The Fourth
Circuit Court of Appeals and a Texas federal trial court have determined that since the
definition of “Health Information,” as provided by Congress in Section 1320d-1, includes
information “‘whether oral or recorded in any form or medium,’” the Secretary is empow-
ered to regulate the privacy of medical records that exist in either electronic or non-elec-
tronic form.* The district court in Association of American Physicians & Surgeons rea
soned that “regulating non-electronic as well as el ectronic transmissions of health informa-
tion effectuates HIPAA's intent to promote the computerization of medical information and
to protect the confidentiality of this health information.”*? The court also wrote that,
“[t]herefore, even if HIPAA did not expressly alow [the Secretary] to regulate the trans-
mission of non-electronic as well as electronic health information, the provisions of the

8 45 C.FR. § 160.103 (2004).
9 45 C.FR. § 164.514 (2004).

10 See S.C. Med. Ass'n v. Thompson, 327 F.3d 346, 353-354 (4th Cir. 2003); Ass'n of Am. Physicians &
Surgeons, Inc. v. U.S. Dept. of Health & Human Services, 224 F. Supp. 2d 1115 (S.D. Tex. 2002).

1 SC. Med. Ass'n, 327 F.3d at 353 (quoting 42 U.S.C.A. § 1320d(4) (2003)) (emphasis deleted); Ass' n of
Am. Physicians & Surgeons, 224 F. Supp. 2d at 1127.

2 Ass'n of Am. Physicians & Surgeons, 224 F. Supp. 2d at 1127.
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Privacy Rule promulgated by [the Secretary] arereasonably related to the purpose of HIPAA,
the enabling legislation, and should be sustained.”*®

The Fourth Circuit held that Congress did not unconstitutionally delegate legislative
power to the Secretary and that the HIPAA preemption provisions are not impermissibly
vague under the Due Process Clause of the Fifth Amendment.** Further, a challenge to the
validity of HIPAA under the First, Fourth, and Tenth Amendments also has failed.*

Il.
OVERVIEW OF THE “PRrivacYy RULES’

In general, the Privacy Rules provide that a “covered entity” may disclose protected
health information to the patient,*® in compliance with aHIPAA compliant authorization,*’
for the treatment, payment, or management of health care operations,*® and pursuant to an
agreement between the covered entity and the patient.® The Privacy Rules also permit
disclosure of otherwise protected health information in the context of judicial and adminis-
trative proceedings.

With regard to the latter, disclosure specifically is permitted in response to a court
order.? Further, disclosure is permitted in response to a “subpoena, discovery request, or
other lawful process’ if either the “covered entity receives satisfactory assurance . . . that
reasonable efforts have been made by such party to ensure that the individual who is the
subject of the protected health information that has been requested has been given notice of
the request” or “the covered entity receives satisfactory assurance . . . that reasonable ef-
forts have been made . . . to secure a qualified protective order.” 2 In short, without a court
order, the HIPAA regulations require a party to a litigation seeking protected health infor-
mation to choose between providing the covered entity with proof of “notice” to the pa-
tients at issue that the information has been requested, or seeking a “qualified protective
order.”%

18 1d. (citation omitted).
¥ SC. Med. Ass'n, 327 F.3d at 349-52, 354-55.

%% In Ass' n of Am. Physicians & Surgeonsthe district court held that the plaintiffs did not have standing to
sue. Seeid.

16 45 C.FR. § 164.502(a)(1)(i) (2004).
17 45 C.FR. §8§ 164.502(a)(1)(iv), 164.508 (2004).

18 45 C.FR. §8§ 164.502(a)(1)(ii), 164.506 (2004).

19 45 C.FR. §8 164.502(a)(1)(v), 164.510 (2004).

2 45 C.FR. § 164.512(€) (2004).

2 45 C.FR. 88 164.512(e)(1)(i), 164.512(e)(1)(ii) (2004).

2 g,

2 65 F.R. 82462; see Campos V. Payne, 766 N.Y.S. 2d 535, 538 (Civ. Ct. 2003).
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The regulations provide that a“covered entity” receives “ satisfactory assurances’ that
the patients affected by the disclosure of the health information have notice when the cov-
ered entity receives a “written statement and accompanying documentation” that demon-
strates the following:

(A) The party requesting such information has made a good faith attempt to pro-
vide written notice to the individual (or, if the individual’s location is un-
known, has mailed a notice to the individual’s last known address);

(B) The natice included sufficient information about the litigation or proceeding
inwhich the protected health information is requested to permit theindividual
to raise an objection to the court or administrative tribunal; and

(C) Thetime for the individual to raise objections to the court or administrative
tribunal has elapsed, and:

(1) No objections were filed; or

(2) All objectionsfiled by the individual have been resolved by the court or
the administrative tribunal, and the disclosures being sought are consis-
tent with such resolution.?

The Privacy Rules also provide that a covered entity “receives satisfactory assurance”
that reasonabl e efforts have been made to secure a qualified protective order if:

(A) Thepartiesto thedispute giving riseto therequest for information have agreed
toaqualified protective order and have presented it to the court or administra-
tive tribunal with jurisdiction over the dispute; or

(B) The party seeking the protected health information has requested a qualified
protective order from such court or administrative tribunal.»

A “qualified protective order” is defined in the Privacy Rules as an order of a court or
of an administrative tribunal or astipulation by the partiesto thelitigation or administrative
proceeding that:

(A) Prohibitsthe partiesfrom using or disclosing the protected health information
for any purpose other than the litigation or proceeding for which such infor-
mation was requested; and

2 45 C.FR. § 164.512(e)(1)(iii) (2004).
% 45 C.FR. § 164.512(e)(1)(iv) (2004).
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(B) Requiresthereturn to the covered entity or destruction of the protected health
information (including all copies made) at the end of the litigation or pro-
ceeding.?®

The Privacy Rules also permit disclosure for law enforcement purposes in compliance
with a court-ordered warrant, a subpoena or summonsissued by ajudicial officer, agrand-
jury subpoena, or an administrative request, such as an administrative subpoena or sum-
mons, and a civil or an authorized investigative demand.?

There is no federal physician-patient privilege, either by statute or at common law.?
Further, in general, the federal courts have not recognized a constitutional right to privacy
in one's medical records.?® Rather, Congress primarily has l€ft it to the states to determine
the level of privacy afforded to medical information maintained by health care entities.®
The HIPAA Privacy Rulestherefore could potentially protect a patient’s medical recordsin
federal question cases when that protection otherwise would not occur.®! Although a num-
ber of states have enacted legislation protecting patients' medical information,* the HIPAA
regulations impact the discovery of health information in state court litigation, aswell asin
federal courts applying state law, because of the HIPAA preemption provision.® Specifi-
cally, a state privacy statute is preempted by HIPAA unless “the provision of State law
relates to the privacy of individually identifiable health information and is more stringent
than a standard, requirement, or implementation specification” of the Privacy Rules.®*

% 45 C.FR. § 164.512(e)(1)(v) (2004).
27 45 C.FR. § 164.512(f)(1) (2004).

% See Whalen v. Roe, 429 U.S. 589, 602 n.28 (1977); Gilbreath v. Guadalupe Hosp. Found. Inc., 5 F.3d
785, 791 (5th Cir. 1993).

2 SeeWhalen, 429 U.S. at 589; Doe v. Wigginton, 21 F.3d 733, 740 (6th Cir. 1994); Taylor v. Best, 746
F.2d 220, 225 (4th Cir. 1984); Adamsv. Drew, 906 F. Supp. 1050 (E.D. Va. 1995); but see Doe v. City of
New York, 15 F.3d 264, 267 (2d Cir. 1994) (holding that “individuals who are infected with the HIV virus
clearly possess a constitutional right to privacy regarding their condition”); A.L.A. v. West Valley City, 26
F.3d 989, 990 (10th Cir. 1994) (“There is no dispute that confidential medical information is entitled to
constitutional privacy protection.”) (citation omitted).

% See Confidential Medical Information, Hearing Before the Senate Comm. on Labor & Human Re-
sources, 105th Cong. (1997) (testimony of Donna Shalala, Sec'y of Health & Human Servs.), available at
1997 WL 566029 (F.D.C.H.); Wymore, supra note 7.

81 United States v. Sutherland, 143 F. Supp. 2d 609, 612 (W.D. Va. 2001) (the regul ations promulgated by
the Secretary indicate a“ strong federal policy to protect the privacy of patient medical records’); United
States ex. rel. Mary Jane Stewart v. Louisiana Clinic, 2002 U.S. Dist. LEXIS 24062 (E.D. La. 2002).

% For analysis on the diversity of state statutes covering the privacy of medical records, see Wymore,
supra note 7.

% 45 C.FR. § 160.203 (2004).
% 45 C.FR. § 160.203(b) (2004).
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Covered entities were not required to comply with the Secretary’s regulations until
April 13, 2003.% Despite this compliance date, some courts required that covered entities,
when disclosing health information, comply with the Privacy Rules on grounds that the
privacy regulations manifested a strong federal policy towards protecting the privacy of a
patient’s medical records.®® One court, however, when presented with the issue of whether
a criminal defendant’s medical records should be suppressed because the disclosure of
these recordsto law enforcement personnel did not accord with the Secretary’s regulations,
would not ground its decision on the Privacy Rules because the disclosure was done in the
“pre-enforcement stage.” The court reasoned that such disclosure would risk an impermis-
sible advisory opinion by the court.®”

Although HIPAA does not create a private right of action,® “covered entities’ that
were not parties to the litigation have refused to disclose health information in that litiga-
tion, fearing penalties for impermissible disclosure either under state laws or HIPAA.*®
Given these circumstances, courts thus far have been willing to craft protective orders
requiring disclosure of pertinent health records to the parties involved in litigation while
simultaneously ensuring that the privacy rights of non-parties are protected in accord with
the Privacy Rules.®

% 45 C.F.R. § 164.534 (2004); “Small Health Plans,” however, which are defined under 45 C.F.R. §
160.103 as health plans with annual receipts of $5 million or less, are not required to comply with these
regulations until April 14, 2004.

% See United States v. Sutherland, 143 F. Supp. 2d 609, 612 (W.D. Va. 2001); United States ex rel. Mary
Jane Stewart v. Louisiana Clinic, 2002 U.S. Dist. LEXIS 24062 (E.D. La. 2002).

87 Tapp v. Texas, 108 S.W.3d 459, 462-63 (Tex. App. 2003). However, since the medical records in this
case were obtained by a grand-jury subpoena, the disclosure of the medical records was authorized under
45 C.FR. 8 164.512(f)(2)(ii)(B) (2004). For example, in Harmon v. Texas, 2003 Tex. App. LEXIS 6172
(Tex. App. 2003), acriminal defendant drove his car into aconcrete barrier in April of 2001. The defendant
was taken to the hospital where a blood test was performed, revealing that his blood a cohol content was
0.18. The prosecution obtained a grand-jury subpoena for his medical records. The defendant moved to
suppresstherecords, in part, under HIPAA. The court held that even if the HIPAA regulations were “ effec-
tive” at the time the grand-jury subpoena was issued, disclosure “under HIPAA is permissible without an
individual’s permission when the information is disclosed for law enforcement purposes and is obtained
pursuant to a grand-jury subpoena.” Id. at * 6-7 (footnote omitted; citation omitted).

% Swift v. Lake Park High School Dist., 2003 U.S. Dist. LEXIS 18684 (N.D. I1l. 2003); see J.S. Christie,
Jr., The HIPAA Privacy Rulesfroma Litigation Perspective, 64 ALa. Law. 126, 133 (2003) (suggesting that
since the HIPAA Privacy Rules create duties of care with respect to health information, “ one might expect
to see the HIPAA Privacy Rules used as part of state law tort actions.”).

%9 See United Statesv. Sutherland, 143 F. Supp. 2d 609, 612 (W.D. Va. 2001); Hutton v. City of Martinez,
2003 U.S. Dist. LEX1S 19852 (N.D. Cal. 2003).

40 See Sutherland, 143 F. Supp. 2d 609; Hutton v. City of Martinez, 219 F.R.D. 164 (N.D. Cal. 2003); see
also 45 U.S.C. 88 1320d-5, 1320d-6 (2004) (provides the monetary penalties and periods of incarceration
that can be assessed for a covered entity’s non-compliance or wrongful disclosure of protected health
information).
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Some parties to litigation also have objected to the scope of health information disclo-
sure under the HIPAA Privacy Rules* In these cases, the courts have been unwilling to
permit a litigant to use the protections afforded by the Privacy Rules as a shield to deny
adversaries access to health information that is relevant to the litigation.

I1.
ImMpACT OF HiPAA’ s PrRIVACY RULES ON DiscovERY OR DURING LITIGATION

Turning now to the extant cases concerning the scope and effect of HIPAA regulations
on the collection of medical recordsin litigation, the following cases are relevant as of this
writing. In National Abortion Federation v. Ashcroft,*? a lawsuit was commenced by a
“professional organization of abortion providers’ and seven physicians in the Southern
District of New York challenging the constitutionality of the Partial Birth Abortion Ban Act
of 2003 (“PBABA"). PBABA prohibits certain late-term abortion procedures. One of the
physicians, Dr. Hammond, was an attending at Northwestern Memorial Hospital. In sup-
port of plaintiffs motion for atemporary restraining order, Dr. Hammond asserted that he
performed PBABA-banned abortions on women with a variety of medical conditions for
the protection of their health.

The government served Dr. Hammond with a demand to identify the relevant patient
medical record numbers for the “medically necessary abortion procedures’ allegedly per-
formed by Dr. Hammond and to produce the medical records concerning those patients.
The court wrote that the government’s demand was designed to obtain impeachment mate-
rial against Dr. Hammond.

Dr. Hammond responded to the government’s demand by asserting that he did not
possess or control the records requested. The government then served Northwestern Me-
morial Hospital (“Northwestern”) with a subpoena under Federal Rule of Civil Procedure
45. The subpoenawas accompanied by an order signed by the district court judge sitting in
New York who presided over the action. The order authorized Northwestern to disclose the
records, and the government agreed to accept records that redacted any identifying infor-
mation.

Northwestern moved to quash the subpoena on grounds that the records were privi-
leged under HIPAA and Illinoislaw. The court held that the subpoena complied with HIPAA
because a court order authorizing disclosure was attached.”®* However, the court recogni zed

4 See United States ex rel. Mary Jane Stewart, et al. v. The Louisiana Clinic, 2002 U.S. Dist. LEXIS
24062 (E.D. La. 2002); Horn v. Hernandez, N.Y.L.J., October 15, 2003, at 19 (Sup. Ct.); Lewisv. Clement,
766 N.Y.S.2d 296 (Sup. Ct. 2003).

2 2004 U.S. Dist. LEXIS 1701(N.D. I1l. 2004), aff'd, 302 F.3d 923 (7th Cir. 2004).
© Citing 45 C.FR. § 164.512(€)(1)(i).
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that “a contrary state health information privacy law will not be preempted by a HIPAA
regulation if the state law is‘more stringent’” than the HIPAA regulation.* The court held
that Illinois statutory law did not permit disclosure of the records, even if the identifying
information was redacted. The court therefore granted Northwestern’s motion to quash.

In A Helping Hand, LLC v. Baltimore County, Maryland,* the plaintiff, “A Helping
Hand,” alleged that the defendant violated the Americans with DisabilitiesAct and the Due
Process Clause of the Fourteenth Amendment. Arguing that the defendants improperly
prevented it from locating a methadone treatment clinic in Baltimore County, the plaintiff
moved for a protective order to bar defendants from obtaining medical information con-
cerning Helping Hand's patients during discovery. The court considered this information
important because whether Helping Hand's patients were “individuals with disability” un-
der the ADA was a threshold issue in the litigation. If they were not, then plaintiff had no
grounds to argue that the defendants interfered with the ADA rights of plaintiff’s patients.

Defendants countered that since the issue whether a person was afforded “disability
status’ required “individual assessment,” they were entitled to the information about
Helping's Hand's clients. Helping Hand responded that the information was privileged
under HIPAA and Maryland's patient-psychotherapist privilege.

The court determined that HIPAA did not prevent disclosure of the information to
defendants. The court held that, “[€]ven assuming the patient data is covered by HIPAA,
the HIPAA regulations permit discovery of protected health information so long as a court
order or agreement of the parties prohibits disclosure of the information outside the litiga-
tion and requires return of the information once the proceedings are concluded.”*® The
court reasoned that, “while no such order or agreement is yet in effect, the parties presum-
ably could obtain one.”#

The court also held that the Maryland provision cited by plaintiff did not apply since
the lawsuit was governed by federal law under Federal Rule of Evidence 501. Given that
the privilege for confidential communications between a patient and a psychotherapist ap-
plied under federal law, state law would not apply. And, since Helping Hand had not even
asserted the federal privilege, disclosure of the records was warranted.

Notwithstanding its determination regarding the privilege, the court noted that it would
be sufficient for purposes of the lawsuit if defendants were to obtain only: (1) Helping
Hand's general policies and practices in accepting patients, and (2) the typical characteris-
tics of the patients served by Helping Hand. The court reasoned that the “general” informa-

“ 2004 U.S. Dist. LEXIS 1701 at *8 (citing 45 C.F.R. § 160.203 (b)).
% 295 F.Supp.2d 585 (D.C. Md. 2003).

“ |d. at 592 (citing 45 C.F.R. § 164.512(e)).

a1,
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tion about the “typical patients’ served by Helping Hand was sufficient in light of the
“extremely sensitive’ nature of theinformation and because “ association with even asingle
person meeting the statutory criteria may afford Helping Hand a claim.” %

The issue now dominating this analysis is whether these two cases can be reconciled.
The court in both engaged a balancing test by weighing the probative value of the informa:
tion requested with the privacy concerns at stake. Both courts likewise reasoned that the
information requested was extremely sensitive. However, the probative value varied with
each determination.

The court in National Abortion Federation stated that a woman’s decision to undergo
an abortion involves “issues indisputably of the most sensitive stripe.” The court then bal-
anced this privacy concern against the minimal, “ any probative value,” that the informa-
tion might have on the case and “the ready availability of information traditionally used to
challenge the veracity of Dr. Hammond's scientific assertions and medical opinions.”*° The
court reasoned that, “when contrasted with the potential loss of privacy that would ensue
were these medical records used in a case in which the patient was not a party, the balance
of harms resulting from disclosure severely outweighs the loss to the government through
non-disclosure.”* In A Helping Hand, however, the court recognized that the information
requested was probative to a“threshold issue” in the case, i.e., whether the clients of Help-
ing Hand were “individuals with disability” under the ADA.

A further discrepancy between the cases concerned the issue of HIPAA preemption.
The court in A Helping Hand stated that the Maryland privacy provisions did not apply
because federal and not state law governed the lawsuit. The court did not analyze whether
the Maryland provisions were more stringent than HIPAA. In contrast, the court in Na-
tional Abortion Federation rested its federal decision on state privacy statutes, despite its
determination that a federal physician-patient privilege existed concerning awoman'’s de-
cision to undergo an abortion. It is at least arguable that each court’s decision on the pre-
emption issue was predetermined by the balancing act.

In another relevant decision, the defendant physician in United Sates v. Sutherland®!
was accused of unlawfully distributing and dispensing controlled substances. The govern-
ment i ssued subpoenasto anon-party hospital to compel production of the pharmacy records
of the defendant’s patients. The hospital moved to quash the subpoena on grounds that
disclosure of the requested information would subject it to civil liability under state law in
West Virginia

“ |d. at 593.

© 2004 U.S. Dist. LEXIS 1701, at *19.
0 |d,

51143 F. Supp. 2d 609 (W.D. Va. 2001).
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The district court reasoned, however, that as “thisis a federal crimina matter[;] state
laws of procedure do not apply,” and “patients have no expectation of privacy in medical
records with regard to federal criminal proceedings because there is no federal physician-
patient privilege.” 2 Although compliance with the Secretary’s regul ations was not required
at the time the subpoenaissued, the district court considered the regulations to be “ persua-
sive in that they demonstrate a strong federal policy of protection for patient medical
records.”

The court held that the government in this criminal proceeding had a “compelling
interest” in obtaining the prescription records.> Since the government’s subpoena was not
accompanied by a court order and was not a grand-jury subpoena, however, the court did
not rely on Section 164.512(e)(1)(i) or 164.512(f) to justify disclosure of the pharmacy
records at issue. |nstead, consistent with Section 164.512(€)(ii), the court crafted a protec-
tive order it considered sufficient to provide “reasonable assurances’ to the hospital that
the affected patients would have notice and an opportunity to object to the disclosure of
their records.

“[ITn accord with the Standards issued by the Secretary,” the court ordered the govern-
ment to “provide written notice prior to production of the subpoenaed records to the last
known address of each individual whose records are sought under the subpoena.”* The
court also ruled that any “notice must inform the individual that he or she may object to the
disclosure within five business days’ and that “all objections by the government or by
affected individuals” would be resolved prior to the start of trial .

The case of Hutton v. City of Martinez® islikewise relevant. The plaintiff there alleged
that his civil rights were violated when an out-of-shape police officer shot him in the back
because the officer was incapable of pursuing the plaintiff on foot. The police officer was
named as a defendant. Plaintiff served various discovery demands seeking information
about the officer's physical condition on the day of the alleged shooting. The officer’s
worker’s compensation carrier, however, declined to produce any medical records con-
cerning the officer’swork-related back injury. (Apparently, the defendant-officer raised no
objection to the production of these records for the purposes of thislitigation). The plaintiff
also subpoenaed for deposition the claims person who handled the officer’s worker’s com-
pensation claim regarding the back injury. When the claims person was produced for the

52 1d. at 611 (citations omitted).

% 1d. at 612.

% |d. at 613.

% Id.

% |d.

57 219 F.R.D. 164 (N.D. Cal. 2002).
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deposition, however, her attorney instructed her not to answer any questions regarding the
officer’'s worker’'s compensation file on grounds that such testimony was not permitted
under HIPAA.

The court held that HIPAA did not preclude the production of the records requested in
the case at issue because, consistent with Section 164.512(e)(iv), the parties agreed to a
protective order that would adequately safeguard the defendant officer’s privacy interests.
Although the court’s decision did not state the terms of the protective order, the order
presumably required that the information be used only within the pending litigation and
that the material be returned to the covered entity or destroyed at the end of thelitigation, in
keeping with the spirit of 45 CFR Section 164.512(e)(v).

In Lemieux v. Tandem Health Care of Florida, Inc.,* the plaintiff wasinvolved in acar
accident and was hospitalized at Lakeland Regional Medical Center (hereinafter “Lake-
land”). A non-party, Dr. Greenberg, treated him at that site. The patient later wastransferred
to Arbors, an in-patient rehabilitation facility and a named defendant in the case. While at
Arbors, the plaintiff was treated by non-party Dr. Fielding. The plaintiff also received treat-
ment at Arbors from non-party Dr. Goll, the physician who eventually discharged him from
Arbors. Drs. Goll, Greenberg, and Fielding were not employees or agents of Arbors.

The plaintiff sued Arborsfor negligent hiring and retention, and “for various violations
of Chapter 400 of the Florida statutes.”*® During discovery proceedings, the plaintiff filed a
motion seeking court approva to conduct ex-parte discussions with the aforementioned
physicians. Florida's physician-patient privilege, grounded in statutory law,*® authorizes
disclosure of apatient’s medical records under four circumstances:. (1) to other health care
providers involved in the care and treatment of the patient; (2) if permitted by written
authorization from the patient; (3) if compelled by subpoena; and (4) to attorneys, experts,
and other individuals necessary to defend the physician in a medical negligence action in
which the physician is or expects to be a defendant.5!

58 862 So. 2d 745 (Fla. Dist. Ct. App. 2003).

59 |d. at 747; see FLA. StaT. ch. 400.0061 (“ Chapter 400 of the Florida statutes” refers to laws governing
the“ safety, and welfare of the residents’ of long-term carefacilities.). Although the court aso noted that it
was“[g]ermaneto our analysis’ that the complaint did not state a cause of action for medical malpractice,
the decision does not address why the analysis would have been different if this claim had been alleged.
Lemieux, 862 So. 2d at 747.

8 FLA. StaT. ch. 456.057(6) provides that:

Except in amedical negligence action or administrative proceeding when a health care practitioner
or provider is or reasonably expects to be named as a defendant, information disclosed to a health
care practitioner by a patient in the course of the care and treatment of such patient is confidential
and may be disclosed only to other health care practitioners and providersinvolved in the care and
treatment of the patient, or if permitted by written authorization from the patient or compelled by
subpoena at a deposition, evidentiary hearing, or trial for which proper notice has been given.

& Id.
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Under the Florida statute, the court determined that Drs. Goll, Fielding, and Greenberg
could not engage in an ex parte discussion with Arbors' attorneys since the physicians were
not employees of Arbors and were not currently treating the patient. Furthermore, the dis-
closure was not made from one health care provider to another; instead, it was made from
one health care provider to the attorney of another health care provider. The court also
noted that nothing prevented Arbors from serving the treating physicians with a subpoena
to appear for a deposition.

In a footnote, the court wrote that HIPAA did not preempt Florida's statutory physi-
cian-patient privilege even though the Florida statute did not require that the entity disclos-
ing medical information provide written notice to the patient that the patient could object to
the disclosure. The court reasoned that the Florida statute, although “procedurally” less
strict, was “substantively” more strict than the Privacy Rules because 45 CFR Section
164.512(e)(1)(ii) requires only that a covered entity receive “satisfactory assurance” that
the patient who is the subject of the protected health information has been given notice of
the intended disclosure. Under the Florida statute, however, disclosure based on notice
alone was not permitted.

The court in United Sates ex rel. Mary Jane Sewart v. Louisiana Clinic® addressed
similar issues. The plaintiffsin that case brought a qui tam action alleging that the defen-
dant-physicians and medical clinic defrauded the federal government by presenting false
claims for reimbursement of medical services provided to Medicare and Medicaid partici-
pants. The plaintiff requested various medical records concerning non-party patients. The
defendant Dr. Flood moved for a protective order, asserting that the medical records would
result in civil liability to the non-party patients under Louisiana state law if produced with
patient identifying information.

In that regard, a Louisiana statute provided that disclosure of medical records was
authorized only “after acontradictory hearing with the patient . . . and after afinding by the
court that the release of the requested information is proper.”® The court held that the
Louisiana statute did not apply, however, because the action was commenced under the
authority of afederal statute, giving rise to exclusive federal question jurisdiction. It was
also preempted by HIPAA. The court reasoned that since the Louisiana statute permitted
disclosure under the given facts without the patient’s consent, it did not adequately address
the “form, substance, or the need for express legal permission from an individual, who is

62 2002 U.S. Dist. LEXIS 24062 (E.D. La. 2002).
8 La. Rev. Stat. § 13:3715.1(B)(5) (2004).
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the subject of the individually identifiable health information,” as required by 45 CFR
Section 160.202(4).%*

Nevertheless, the court held that disclosure of the medical information at issue was
permitted under 45 CFR Section 164.512(e). It observed that since the plaintiffs and defen-
dants “have complied with the HIPAA regulations at issue by seeking an appropriate pro-
tective order and that the court has authority to order disclosure of nonparty patient infor-
mation, subject to such a protective order, without conducting a contradictory hearing or
having the parties obtain the patients’ consent,” disclosure was warranted.®

The court therefore crafted a protective order that required a “twofold” production of
the records. First, the defendants were required to provide a set of “unredacted” documents
to plaintiffs' counsel. The court reasoned that the plaintiffs “must be alowed to see the
patient names so that they can investigate the validity of the claims for servicesrendered to
those patients.” % Second, a set of “redacted” records were to be provided and were permit-
ted to be used by any party for any pretrial purpose.

The court order also provided that “no more than two paralegals employed by counsel
of record and one expert per party retained in connection with thislitigation” should review
those records.®” Further, “[a]ll persons to whom such information is disclosed must sign an
affidavit that must be filed into the record, agreeing to the terms of the protective order and
submitting to the jurisdiction of this Court for enforcement of those terms.”® Finally, the
court ordered that the scope of health information disclosure was restricted only to the
litigation at hand.

In Horn v. Hernandez,% the plaintiff commenced an actionin New York State Supreme
Court to recover damages arising from two motor vehicle accidents. The plaintiff alleged in
the bill of particulars that she became “sick, sore, lame and disabled . . . and suffers great

6 45 U.S.C. § 160.202 (2004) provides, in pertinent part:

More stringent means, in the context of a comparison of a provision of State law and a standard,
reguirement, or implementation specification adopted under subpart E of part 164 of this subchap-
ter, a State law that meets one or more of the following criteria: . . . (4) With respect to the form,
substance, or the need for express legal permission from an individual, who is the subject of the
individually identifiable health information, for use or disclosure of individually identifiable health
information, provides requirements that narrow the scope or duration, increase the privacy protec-
tions afforded (such as by expanding the criteriafor), or reduce the coercive effect of the circum-
stances surrounding the express legal permission, as applicable.

& Stewart, 2002 U.S. Dist. LEXIS 24062, at *16-17.
% |d. at *19.

5 Id. at *20 (quoting protective order).

& 1d.

8 N.Y.L.J., October 15, 2003, at 19 (Sup. Ct.).
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physical and mental pains.””® One of the defendants requested that the plaintiff provide an
authorization for her psychiatric records. In response, the plaintiff moved for a protective
order, claiming that the court was without authority to compel production of the authoriza-
tions because of HIPAA preemption.

The court rejected plaintiff’s argument that it was without jurisdiction to require the
release of her psychiatric records. It stated that the Privacy Rules specifically permitted the
court to compel production of the authorization under Section 164.512(€)(1)(i). The court
reasoned that HIPAA does not impede “the authority of this court to order a party in action
beforeit to disclose medical, dental or other health information and/or recordsto adversarial
parties by directing the party whose physical, emotional and/or mental condition isin con-
troversy to execute authorizations permitting the release of health information deemed con-
ditionally protected under the general provisionsof HIPAA and itsregulatory framework.” ™
The court held that since the plaintiff had placed her mental and emotional condition in
controversy in the lawsuit, she waived her psychiatrist-patient privilege. Consequently, it
ordered production of an authorization for the release of those records.

The case of Lewis v. Clement™ involved the dissolution of a dental partnership. The
issue before the New York State Supreme Court was whether the plaintiff, who was one of
the group’s partners, was entitled to the patient records of the other members of the dental
practice. The defendants asserted that the plaintiff was only entitled to the records of those
patients that he actually treated while a partner with the group. In its decision, the court
recognized the New York common law principle that aformer partner isonly entitled to the
records of patients with whom a patient-physician relationship was created during the ex-
istence of the partnership.

The defendants, however, also argued that under HIPAA they were not permitted to
share any files with the plaintiff. The court ruled that since the “parties herein do not dis-
pute that [the group] transmitted health information in electronic form,” the partnership
group was a “covered entity” under HIPAA.”™ The court held that the records relating to
plaintiff’s patients required disclosure to the plaintiff since “HIPAA cannot be used as a
sword or shield in disputes between partners asit relatesto the sharing of patient records.” ™
The court continued, noting that if “the physician (the covered entity) has a relationship
with a patient, the remaining partners may not refuse to provide files by virtue of HIPAA,”
as long as there was a physician-patient relationship.”™

™ |d,

7od,

72 766 N.Y.S.2d 296 (Sup. Ct. 2003).
7 |d. at 298.

" 1d.

s 1d.
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V.
ANALYSIS

As of thiswriting, the date by which ‘ covered entities’ were required to comply with
the HIPAA Privacy Rules is eight months passed. This article has discussed each of the
reported decisions addressing the impact of the Privacy Rules on the discovery of health
information during litigation. Of course, these decisions are few. However, the practical
effects of the Privacy Rules already have impacted litigation practice.

TheHIPAA regulations have changed the way that defense firms gather medical records,
protect those records once gathered, send records to experts and others for review, and
ultimately dispose of those records. In those jurisdictions where ex parte communications
with treating physicianswere permitted, that practice must bere-examinedin light of HIPAA
regulations.

Another area of potential concern for covered entities and their business associates is
civil tort liability for impermissible disclosure of identifiable health information. As dis-
cussed above, the Privacy Rules expressly state that no federal private right of action has
been created. The question whether a state law cause of action existswill depend, of course,
on each individual state. One commentator acknowledges the potential for such an action,
since the HIPAA Privacy Rules create duties of care with respect to health information.™
To date, however, there are no reported cases in this regard.

As demonstrated by the holdings in Sutherland and Louisiana Clinic, some federal
courts have interpreted HIPAA as creating a ‘pseudo’ federal statutory physician-patient
privilege. The HIPAA Privacy Rules only restrict the disclosure of health information by
“covered entities.” In both cases, the courts determined that the health information at issue
was relevant and material. However, instead of simply ordering the covered entity to dis-
close the health information, which would have addressed the concerns of the “covered
entities” under Section 164.512(e)(1), the courts used the Privacy Rules as a guideline to
impose conditions on disclosure in order to protect the privacy of non-parties.

Oneimportant question left unanswered by the decision in United Sates of America V.
Sutherland is the following: What grounds, if asserted by a non-party, would be sufficient
to deny a party to alitigation access to health information of a non-party that is otherwise
material and relevant? Although this question remains open, the potential clearly existsfor
significant litigation delays based on this court’s interpretation of HIPAA. The court or-
dered that, insofar as a non-party objects to the disclosure of hisor her health information,
apre-trial hearing must “resolve” the issue. Depending on the number of non-parties ob-
jecting to the disclosure of their health information, the burden of such additional litigation

6 See Christie, note 38 supra.
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could be significant. In contrast, the court in Louisiana Clinic did not allow for the possibil-
ity of severa pre-trial “hearings’ to determine whether non-parties’ heath information is
discoverable. That court, however, crafted a“twofold” protective order and limited access
of theserecordsto two paralegal s and one expert within each party’slaw firm. The question
that remains affecting this limitation is what relief will be available if a further expert is
needed. One surmises that at least they will be required to show cause why additional
disclosure of the health information is necessary.

These issues, however, do not appear to surface when the health information involves
aparty. As demonstrated by the Hutton and Horn decisions, alitigant will not be permitted
to use HIPAA as a means to deny access to material health information to an adversary. As
demonstrated in Hutton, however, a litigant must be required at a minimum to obtain an
authorization or seek a “qualified protective order” before obtaining health information
from anon-party “covered entity.”

Although published decisions concerning application of the Privacy Rules during liti-
gation are few in number, it is clear that the Privacy Rules must be addressed by litigants
whenever the potential exists to discover health information for the prosecution or defense
of their cases. For this reason, it is important for all practitioners to become reasonably
acquainted with the Privacy Rules and understand their potential impact. Further, insofar as
covered entities are potentially exposed to statutory penalties under HIPAA and state tort
claims, covered entities should ensure that their legal departments remain abreast of the
Privacy Rules and corresponding case law.

Until the HIPAA Privacy Rulesare addressed with greater frequency by appellate courts,
some degree of uncertainty for litigants and non-party “covered entities” will continue.
Issues regarding when or under what conditions identifiable health information must be
properly disclosed under the Privacy Rules will predominate.
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Trade Meetings and the Antitrust Laws;
What Business Competitors Need to Know
About Antitrust Liability

Bradley C. Nahrstadt

People of the same trade seldom meet together, even for merriment and
diversion, but the conversation ends in a conspiracy against the public,
or in some contrivance to raise prices.

—Adam Smith
THE WEALTH oF NATIONS (1776)

l.
INTRODUCTION

From its very inception, this country has been dedicated to the principles of capitalism
and the free market economy. And undoubtedly, one of the cornerstones of these principles
isopen competition in the marketplace. We as a nation are so concerned about the ability of
market competitors to take advantage of free and open competition that for more than 100
yearsthe executive, legislative and judicial branches of government have used their consti-
tutional powers to protect and advance free competition and to regulate those business
activities viewed as having harmful market effects.

1 Indeed, the Supreme Court has suggested that competition policy is so significant that it rises to the
level of constitutional importance. In United States v. Topco Assoc., Inc., 405 U.S. 596 (1972), the Su-
preme Court stated that “[a] ntitrust lawsin general, and the Sherman Act in particular, arethe Magna Carta
of free enterprise. They are asimportant to the preservation of economic freedom and our free-enterprise
system asthe Bill of Rightsisto the protection of our fundamental personal freedoms.” Topco, 405 U.S. at
610.
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Thereis, as ageneral rule, nothing worrisome or sinister about members of the same
trade meeting to discuss mutually beneficial interests. Indeed, trade meetings can allow
members to, among other things, disseminate trade information, encourage product stan-
dardization through the promulgation of industry standards, and regulate and police the
actions of trade members. However, trade meetings, since they attract competitors within a
particular industry, can also, absent proper guidance, serve as the catalyst —intentionally or
unintentionally — for numerous antitrust violations. The purpose of thisarticle isto apprise
those who wish to meet as a group of what generally can and cannot be discussed in accor-
dance with the applicable antitrust laws.

Il.
THE ReELEVANT FEDERAL ANTITRUST LAWS

A. The Sherman Antitrust Act

The Sherman Antitrust Act,? the very first federal antitrust statute, was passed in 1890
in order to promote full and fair competition in the interstate and overseas commerce of the
United States.® Various analysts have categorized the Sherman Act as a natural outgrowth
of common law concerns with restraint of trade;* as apolitical response to the Populist and
other agrarian political forces of the late Nineteenth Century;® as an effort to protect small

2 15U.S.C. 8§88 1-7 (1994).
8 Northern Pacific Ry. Co. v. United States, 356 U.S. 1, 4 (1958).
4 See eg., George J. Stigler, The Origin of the Sherman Act, 14 J. LecaL Stup. 1 (1985).

5 See, eg., Hans B. THoreLLI, THE FEDERAL ANTITRUST PoLicy: ORGANIZATION OF AN AMERICAN TRADITION
58-60 (1955).

194



TrRADE MEETINGS AND THE ANTITRUST LAWS

businesses from rampant monopolization;® and, as an attempt to maximize consumer wel-
fare.” No matter what the reason for its enactment, one thing is certain; the Act was given a
broad, conceptual wording. As a result, courts and legislators have been able to fashion
multitudinous remedies under the Act to protect competitive activity in an ever-evolving
marketplace. In short, the Sherman Act continues to “retain[] its vitality and effectiveness
... dmost a century after its enactment.”®

Section 1 of the Sherman Act prohibits agreements that unreasonably restrain trade.® It
provides as follows:

Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is
declared to beillegal. Every person who shall make any contract or engage in any
combination or conspiracy hereby declared to beillegal shall be deemed guilty of
a felony, and, on conviction thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other person, $350,000, or by imprison-
ment not exceeding three years, or by both said punishments, in the discretion of
the court.®®

Section 2 of the Sherman Act outlaws monopolies and attempts or conspiracies to
monopolize. It states:

Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign nations, shall be deemed guilty
of afelony, and, on conviction thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other person, $350,000, or by imprison-
ment not exceeding three years, or by both said punishments, in the discretion of
the court.*

6 See eg., WiLLiam F. BaxTeR, THE PoLiTicaL Economy oF AnTiTRusT (Robert D. Tollison, ed., 1980).

7 See, eg., Robert H. Bork, Legislative Intent and the Policy of the Sherman Act, 9 J. L. & Econ. 7
(1966).

8 See, eg., David E. Ledman, Northwest Wholesale: Group Boycott Analysis and a Role for Procedural
Safeguardsin Industrial Self-Regulation, 47 Onio Sr. L. J. 729, 732 (1986).

s 15U.SC. §1(1994).
0 |d,
1 15U.S.C. § 2 (1994).
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Asthe reader can discern, the Sherman Act sets forth both civil sanctions and criminal
penalties for those individuals or corporations found guilty of violating its provisions. In
addition, plaintiffs who prove direct damages because of antitrust violations can recover
three times the actual damages (treble damages) from the offending party or parties.*?

In practice, the Sherman Act is subjective and relatively lenient, requiring actual ad-
verseimpact on competition before finding a violation and subjecting the violator to crimi-
nal penaltiesand civil suits.®* Thefederal courts, ininterpreting the application of the Sherman
Act, havefound most restraints of trade to belawful if (1) they are connected to alegitimate
business purpose, and, (2) they are deemed, asinterpreted by the courts, to be economically
efficient.*

That is not to say, however, that all agreements among competitorswill be viewed with
afavorable eye. Sometypes of agreements are deemed to be automatic (“ per se”) violations
of the Act. In other words, proof of the wrongful act automatically proves an antitrust
violation.®s Actions that are deemed to be illegal under the per se rule are price fixing,
group boycotts, production quotas, certain horizontal territorial limitations or market divi-
sions, and some “tying arrangements.” These per se violations are discussed in greater
detail subsequently.

B. The Clayton Act

In 1914, in an effort to “arrest the creation of trusts, conspiracies, and monopoliesin
their incipiency and before consummation,”® Congress passed the Clayton Act.” That Act
is much more strict on allegedly monopoalistic activities than is the Sherman Act, since
Clayton Act violations require only a probable adverse impact on competition (i.e., anti-
competitive tendencies) rather than proof of completed anticompetitive effects.®

2 15 U.S.C. § 15 (1994).
¥ Rosert W. EMERSON & JoHN W. HarDwickE, Business Law 443 (4th ed. 1997).
1“4 d.

5 As one court has noted, “[p]er se treatment is warranted, in certain areas because ‘there are certain
agreements or practices which because of their pernicious effect on competition and lack of any redeeming
virtue are conclusively presumed to be unreasonable and therefore illegal without elaborate inquiry asto
the precise harm they have caused or the business excusefor their use.”” Ron Tonkin Gran Turismo, Inc. v.
Fiat Distributors, Inc., 637 F.2d 1376, 1382 (9th Cir. 1981) (quoting Northern Pac. Ry. Co. v. United
States, 356 U. S. 1, 5 (1958)).

%6 S, Rep. No. 63-698, at 1 (1914).
7 15U.S.C. § 12 - 27 (1996).
18 Emerson & Hardwicke, supra note 13, at 447.
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The government or private parties can obtain federal court injunctions for the follow-
ing practices that the Clayton Act forbids:

1. Exclusive dealing and tying arrangements for the sale of commodities when
such contracts may substantially reduce competition or tend to create monopo-
lies;

2. Two or more significantly competing companies having the same individual
serve as adirector or high-level officer chosen by the board of directors;*® and

3. Monopolistic mergers that substantially lessen competition or tend to create
monopoliesin either a product market or a geographic market. The three types
of forbidden monopolistic mergers are horizontal mergers (where the merged
entities operate the same type of business at the same level), vertical mergers
(where the merged entities operate the same type of business, but at different
levels), or conglomerate mergers (where the merged entities are in unrelated
businesses).

C. The Federal Trade Commission Act

The Federal Trade Commission Act,? also passed in 1914, outlaws “unfair or decep-
tive [business] practices’ and “unfair methods of competition.”?? The Act grants the Fed-
eral Trade Commission sole authority to investigate possible violations and to enforce the
law. The Federal Trade Commission essentially considers the following factors when de-
ciding whether a business activity violates the Act: (1) Isit against public policy? (2) Isit
immoral, oppressive, unscrupulous, or otherwise unethical ? and (3) Does it cause substan-
tial harm to consumers?®

¥ This type of interlocking directorship is unlawful if each company has capital, surplus and undivided
profits exceeding $10,000,000. “ Significant competition” means that competing activities account for at
least 4% of one company’s total sales and — for each company— the directly affected sales amount to
more than $1,000,000 and at least 2% of total sales. Emerson & Hardwicke, supra note 13, at 447.

It should be noted that a 1990 Clayton Act amendment requires that each year, starting in 1991, these
figures ($10,000,000 and $1,000,000, respectively) are to increase by a percentage amount equal to the
percentage increase in gross national product. Id.

2 Emerson & Hardwicke, supra note 13, at 448.
2 15U.S.C. 88 41-51 (1994).
2 15 U.S.C. § 45 (2004).

= Emerson & Hardwicke, supra not 13, at 450.
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The Federal Trade Commission has been empowered to stop unfair or deceptive busi-
ness practices and unfair methods of competition through a variety of enforcement mecha-
nisms. In order to eliminate unfair business activity, the Federal Trade Commission can
issue advisory opinions counseling businesses on the legality of a proposed activity, issue
consent decrees (wherein the Federal Trade Commission agrees not to impose severe pen-
alties on the business in return for its agreement to stop engaging inillegal activity), issue
cease and desist orders telling businesses to stop breaking certain laws (violations can
subject the offending businesses to fines of up to $10,000 per day), or take “extreme mea-
sures’ (e.g., require divestiture of a business' assets or subsidiaries or order that the busi-
ness be dissolved).?

D. The Robinson-Patman Act

The Robinson-Patman Act was passed by Congress in 1936.% The Act forbids price
discrimination, which occurs when a seller charges different prices to different buyers for
commodities of like grade and quality. Section 1 of the Robinson-Patman Act prohibits:

[Dliscriminat[ion] in price between different purchasers of commodities of like
grade and quality . . . where the effect of such discrimination may be substantially
to lessen competition or tend to create a monopoly . . . or to injure, destroy, or
prevent competition with any person who either grants or knowingly receives the
benefit of such discrimination, or with customers of either of them ... .%

The Robinson-Patman Act is invoked when sellers in interstate commerce make sales
that occur fairly close in time and if the effect of those sales may be to substantially lessen
competition, to tend to create a monopoly, or to otherwise harm or prevent competition.?”
As alegal matter, price differences are usually only alowed if they result from disparities
in costs (e.g., shipping or manufacturing expenses), from a good-faith reductionin price to
meet competition in a particular region, or from changing market conditions (e.g., immi-
nent deterioration of perishable goods, distress sales, or end-of-season sales of obsolete
goods).%

2 1d. at 451.

% 15U.S.C. §8 13(a), 13(b), 21(a) (2004).

% 15U.S.C. § 13 (1996).

27 Emerson & Hardwicke, supra note 13, at 449-50.
% 1d.
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[1.
THE Bic FIvE: Per Se VioLaTioNs OF THE FEDERAL ANTITRUST LAaws

As the author previously mentioned, the courts and regulatory agencies deem five ac-
tivitiesto be per se violations of the federal antitrust laws. Those activities are price fixing,
group boycotts, production quotas, horizontal territorial limitations, and some tying ar-
rangements. Each of these per se violations will be addressed seriatim.

A. PriceFixing

Price fixing is, at its most basic, the setting of prices for products or services in the
marketplace. It should be noted that the courts have broadly defined the term “price-fix-
ing.” For example, credit terms and discounts cannot be fixed, since they are inextricably
related to price.® The same holds true for agreements to set freight prices, since such ar-
rangements can eliminate competition based upon a purchaser’s distance from a supply
source.® |n addition, agreements among competitors to set a price ceiling (i.e., maximum
price agreements) are illegal, since fixing low prices can drive out competitors from the
market and reduce non-price competition for product services or optional benefits.®* More-
over, competitors may not agree among themselves to buy any excess amounts of their
commodities nor may they exchangeinformation or disclose or discussfuture actions, plans,
intentions or recommendations regarding employee compensation, salaries or benefits.®

It is also important to note that competitors need not meet and explicitly fix prices or
related terms in order to be found guilty of price-fixing. If only afew companies control a
given market, those companies, if they follow the pricing policies of the leading firmin that
industry — or otherwise mimic one another’s pricing behavior — may effectively restrict
competition.®® This type of conscious paralelism is legal only if there is no evidence of
arrangements, understandings, or practices, however informal, that take from each indi-
vidual businessits capacity to set pricesindependent of what other businesses have done or
may do.*

The Department of Justice and the Federal Trade Commission recognize that certain
activities among competitors that may, at first glance, appear to have anti-competitive ten-
dencies, can occur as long as certain “antitrust safety zone” guidelines are followed.® Two

2 1d. at 443.
© |d.
1d.
2 |d.
B 1d. at 444.
*1d.

% See Anthony J. Dennis, Assessing the Risks of Competitive Intelligence Activities Under the Antitrust
Laws, 46 S.C. L. Rev. 263, 280 (1995).
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of those activities are the exchange of information about wages, salaries or benefits and the
creation and endorsement of joint purchasing agreements.® In order for surveys regarding
wages, salaries, benefits, prices or costs to comply with the antitrust laws, they must have
all of the following characteristics:

e The survey should be in writing;

* It must be managed by athird party (e.g., a consultant, a government agency,
academic institution, or trade association);

» Thedatacollected and analyzed in the survey must be at least three months old;

e There must be at least five companies reporting data upon which any dissemi-
nated statistic is based,;

» Noindividual company’sdatamay represent morethan 25 percent on aweighted
basis of each statistic reported; and

* Any information disseminated through the survey must be sufficiently aggre-
gated such that the recipients cannot identify the prices charged or compensa-
tion paid by any particular company.*

Informal phone surveys of competitors do not meet these requirements.® Nor do sur-
veysreporting results on an identified individual company basis, either by name or by code
(e.g., A, B, C).*® Such informal surveys must be avoided. In addition, the Department of
Justice and the Federal Trade Commission have stated that exchanges of information asto
future prices for services or goods or exchanges as to future compensation of employees
are very likely to be considered anti-competitive since they might lead to coordination
among competitors on price or other commercially sensitive variables.*

% On September 15, 1993, the Department of Justice and the Federal Trade Commission jointly issued six
statements of antitrust enforcement policy for health care organizations. See 1993 Department of Justice
and Federal Trade Commission Antitrust Enforcement Policy Statementsin the Health Care Area, 4 Trade
Reg. Rep. (CCH) (Trade Cas.) 1-13 (1993). These antitrust guidelines wereissued to reduce uncertainty by
“describing the circumstances under which the Agencies will not challenge conduct as violative of the
antitrust laws as amatter of prosecutorial discretion.” Dennis, supra note 35, at 278.

Although the guidelinesissued by the Department of Justice and the FTC were specifically aimed at the
health care industry, the FTC has recognized that these antitrust policy statements can be applied to com-
petition issues faced by any trade group or association. Id. at 280.

S 1d. at 281.

% TheresaJ. Arnold, The How To's of Salary Surveys, Amaco NewsLETTER (Oct. 24, 1997).
% d.

4 Dennis, supra note 35, at 281.

200



TrRADE MEETINGS AND THE ANTITRUST LAWS

Agreements among competitors to combine their purchases and jointly acquire goods
and services have generally been upheld by the courts in part due to the recognition that
they can lower the buyers' costs, which can in turn be passed on to the ultimate consum-
ers.* The guidelines issued by the Department of Justice and the Federal Trade Commis-
sion provide an antitrust safety zone for joint purchasing arrangements that meet “ both of
thefollowing criteria: (1) The purchases account for less than thirty-five percent of thetotal
sales of the purchased product or servicein the relevant market; and (2) The costs of prod-
ucts and services purchased jointly account in the aggregate for |ess than twenty-five per-
cent of the total revenue from all goods or services. . . sold by each competing participant
in the arrangement.” 42

It should be noted that joint purchasing agreements falling outside of the safety zone
would not necessarily result in antitrust liability. The Department of Justice and Federal
Trade Commission policy sets forth three means of lessening potential liability for joint
purchasing agreements that do not meet the criteria set forth above. A joint purchasing
agreement is likely to meet with Department of Justice and Federal Trade Commission
approval if (1) membersare not required to use the arrangement for all of their purchases of
a particular product or service, (2) negotiations are conducted by an intermediary rather
than an employee of a participant, and (3) communications between the purchasing group
and each individual participant are not disseminated to other participants.*®

B. Group Boycotts

A group boycott is defined as a concerted refusal to deal among traders with the intent
or foreseeable effect of exclusion from the market of direct competitors of some of the
conspirators or a concerted refusal to deal with the intent or foreseeable effect of coercing
the trade practices of third parties.** Almost all such activity is deemed to be illegal under
the Sherman Act.®

Aswith every general rule, thereis an exception to the prohibition against group boy-
cotts. Boycotts organized for non-economic political expression are protected under the
First Amendment of the Constitution. This protection of political boycottsis often referred
to as the Noerr-Pennington immunity doctrine.

4 Murray S. Monroe & William J. Seitz, Health Care Under the Antitrust Guidelines, 64 U. Cin. L. Rev.
71, 87 (1995).

2 1d.

4 1d.; seed so, Statement of Department of Justice and Federa Trade Commission Enforcement Policy on
Joint Purchasing ArrangementsAmong Health Care Providers, 4 Trade Reg. Rep. (CCH) (Trade Cas.) 113,
152 (Sept. 30, 1994).

4 See BLack’s Law DicTionARY 169 (1979).

% Congress, in Section 20 of the Clayton Act, has exempted labor “boycotts’ from antitrust liability. 15
U.S.C. § 52 (1996).
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The Noerr-Pennington doctrine is the culmination of three separate Supreme Court
cases. Eastern Railroads Presidents Conference v. Noerr Motor Freight, Inc.,* United
Mineworkers of America v. Pennington,*” and California Motor Transport Co. v. Trucking
Unlimited.® In the Noerr case, the Supreme Court stated that the Sherman Act does not
prohibit two or more persons from associating together in an attempt to persuade the legis-
lature or the executive branch to take a particular action with respect to a law that would
produce a restraint on trade or a monopoly.® The Court further stated that the right to
petition the government is one of the essential freedoms protected by the Bill of Rightsand,
as such, the Court would not impute to Congress an intent to invade that freedom when it
passed the Sherman Act.%°

The scope of the petitioning immunity first recognized in Noerr was further extended
by the Court in the Pennington case. To begin with, the Pennington decision extended the
Noerr holding to include lobbying efforts to influence executive officials who exercise
commercial functions.®® In addition, the Supreme Court further broadened the scope of
Noerr immunity by holding that theintent of the actor wasirrelevant, stating, “ Noerr shields
from the Sherman Act a concerted effort to influence public officials regardless of intent or
purpose.” 2

Inthe California Transport case, the plaintiff filed acomplaint asserting that the defen-
dant had instituted anumber of administrative proceedingsto resist and defeat the plaintiff’s
applicationsfor operating rights as ahighway carrier. The Supreme Court concluded that it
would be “destructive of rights of association and of petition to hold that groups with
common interests may not, without violating the antitrust laws, use . . . state and federal
agencies and courts to advocate their causes and points of view respecting resolution of
their business and economic interests vis-a-vis their competitors.” % Accordingly, the Court
extended the Noerr-Pennington immunity doctrine to apply to the petitioning of courts and
regulatory agencies.

Product manufacturers and service providers should not assume that as long as they
include a political element with their boycotts they would be immune from antitrust liabil-
ity. In fact, competitors may not engage in boycotts, or other activity that may be cloaked

4 365 U.S. 127 (1961).

47381 U.S. 657 (1965).

4 404 U.S. 508 (1972).

4 See Noerr, 365 U.S. at 136.

%0 Seeid. at 138.

51 See Pennington, 381 U.S. at 670.

%2 d.

58 California Transport, 404 U.S. at 510-11.
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with the protection of the First Amendment, where anti-competitive consequences are the
direct result of the seemingly protected activity. As the Court noted in California Trans-
port, “First Amendment rights may not be used as the means or the pretext for achieving
‘substantive evils'. . ..”> When an injury to a business competitor is the direct result of an
antitrust defendant’s petitioning the government, rather than from a government decision,
the courts will find the petitioning activity to be a sham and will impose liability. Some
activities found to be “shams’ include:

opposing administrative agency approval of some new device or process with no
realistic hope of success; opposing agency action in order to delay competitive
entry [into the marketplace]; initiating administrative actions against a competitor,
knowing that the agencies involved lack jurisdiction over the dispute; filing tariffs
that effectively force a competitor to litigate in 49 different forums in order to
establishitsrights. . . ; taking up the time of federal and state regulatory processes
to such an extent as to deny competitors access to the same agencies; instituting
judicia proceedings “without probable cause and in complete disregard of the law
in order to interfere with the business relationships of acompetitor . ..”; imposing
heavy legal costs on the competitor in the hope of deterring it and other firmsfrom
[entering the marketplace]; and sending copies of a judicial complaint to the
competitor’s customers.®

It appears from reviewing the applicable case law that in order for Noerr-Pennington
immunity to apply, the political speech component of aboycott or other petitioning activity
must outweigh the antitrust interests.® “For example, if a number of companies entered
into a horizontal agreement to have an industry board set rates in the hopes of having those
rates adopted by the government, the courts would be [in al likelihood] hesitant to grant
antitrust immunity.”> However, “if an interest group representing an industry successfully
lobbies the government to set rates, rather than a number of companies setting prices on
their own inthe hopes of persuading the government to adopt those prices, Noerr-Pennington

5 |d. at 515 (citation omitted).

% James S. Wrona, A Clash of Titans: The First Amendment Right to Petition vs. the Antitrust Laws, 28
New En. L. Rev. 637, 644 n.38 (1994) (quoting PHiLLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW
20-21 (Supp.1992)).

% See Crown Cent. Petroleum Corp. v. Waldman, 486 F. Supp. 759 (M.D.Pa. 1980); Video Int’l Prod.,
Inc. v. Warner-Amex Cable Communications, Inc., 858 F.2d 1075 (5th Cir. 1988).

57 Wrona, supra note 55, at 646-47.

203



FDCC QuARTERLY/WINTER 2005

immunity would most likely apply.”® The key element necessary to maintain immunity
under the Noerr-Pennington doctrine is that the discussions must relate to plans to support
or oppose legislation, regulatory action or judicia proceedings through traditional [obby-
ing methods.

C. Production Quotas

Production quotas are, as the name implies, an arbitrary restriction in the supply of
certain goods in order to increase prices. Since production quotas have the effect of artifi-
cidly inflating the prices that are charged for certain goods, they are deemed to be illegal
under the Sherman Act.*®

D. Horizontal Territorial Limitations or Market Divisions

Thisillegal activity refersto competitors dividing up and retaining control of exclusive
geographic areas for the sale of their products. This type of market division effectively
restricts the number of competitors dealing in a particular region or with specific custom-
ers. As such, thisterritorial allocation or division of marketsisillegal per se sinceit gives
the producer for each distinct market segment an effective monopoly.®°

E. Tying Arrangements

Tying arrangements occur when vendors will sell one product (the tying product) only
on the condition that the buyer also purchases another, different product (the tied prod-
uct).s Usualy, the tying product is the more highly desired of the two. An illegal tying
arrangement has two anticompetitive impacts: it forecloses the seller’s competitorsin one
market (the tied market) through the use of market leverage and power developed in an-
other market (the tying market) and it compels the purchaser to buy a product it may not
want in order to obtain oneit desires.®? Some examples of tying arrangements deemed to be

% 1d. at 647-48.

% 1d.

% Emerson & Hardwicke, supra note 13, at 444.

6 N.W. Contrals, Inc. v. Outboard Marine Corp., 333 F. Supp. 493, 494 (D. Del. 1971).
& d.
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illegal by the courts include conditioning the sale of highly successful dry cleaning fran-
chises on the purchase of a package of dry cleaning equipment and incidental materials*®
and requiring purchasers of electric shift outboard and stern drive boat engines to also
purchase remote control engine cables.® A tying arrangement is essentialy illegal if it
affects a substantial portion of commerce in the tied product and if the seller has strong
economic power in the tying product’s market, that is, it can force atie-in due to a patent or
to alarge market share in the tying product.®

V.
PracTicaL ADvICE

Obviously, the most practical advice for business competitors who are meeting as a
group is to avoid, at all costs, discussion of the five areas that are deemed to be per se
violations of the antitrust laws. In addition, when business competitors meet asagroup, itis
advisable for the group to appoint someone who, ideally, isfamiliar with the antitrust laws
and their implications and can thereby serve as an informal compliance officer. The com-
pliance officer is charged with steering the discussions away from any of the areas of po-
tential antitrust liability. Also, an antitrust attorney should review the meeting agenda, in
order to insure that none of the per seillegal activities are included therein. Moreover,
competitors are well advised to stay within the formal agenda of the meeting and to avoid
any forma or informal discussions relating to illegal topics or specific company plans.
Finally, if minutes of the meeting are kept, they should be reviewed by an attorney who is
familiar with antitrust regulations in order to insure that information which does not give
rise to an antitrust violation has not been inadvertently characterized in such away that an
argument could be made that an antitrust violation has occurred.

8 See, Northern v. McGraw-Edison Co., 542 F.2d 1336 (8th Cir. 1976).
8 See, N.W. Contrals, Inc., 333 F. Supp. 493.

% Emerson & Hardwicke, supranote 13, at 445. If thetying or tied products are “goods, wares. . . or other
commodities,” the case falls within the ambit of the Clayton Act and the plaintiff need only show that “a
substantial volume of commerceinthe ‘tied’ product isrestrained.” Times-Picayune Publ’g Co. v. United
States, 345 U.S. 594, 608-09 (1953). If the tie does not involve acommodity but concernsland, services or
credit, which do not fit the Clayton Act’s language, the case is governed by the Sherman Act and the
plaintiff is required to bear the additional burden of proving that the defendant’s economic power with
respect to the tying product is sufficient to produce an appreciable restraint. However, the “sufficient
economic power” test for per seillegality may be inferred if it appears that the seller has the power to
impose other burdensome terms, such as atie-in, with respect to any appreciable number of buyerswithin
the market. N.W. Controls, Inc., 333 F. Supp. at 500.
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V.
CoNcLUSION

Not all meetings and discussions between competitors result in monopolistic activities
or the fixing of prices. Oftentimes, meetings of members of the same trade result in an
increased awareness of the marketplace, increased safety and uniformity of products, and
the sharing of information which directly benefits consumers. For these reasons, meetings
of business competitors, and the sharing of information between competitors, when gov-
erned by the principles set forth herein, should be actively encouraged and supported.
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LimiTING CorRPORATE LIABILITY FOR PuNITIVE DAMAGES

The FDCC Quarterly is pleased to continueitsinclusion of analytical
perspectives on punitive damages. Given the severity of their impact on
corporate liahility, the three punitive damage articles featured within this
issue discuss strategies for limiting or challenging corporate liability for
punitive damages. Proving once again the value of symposiadiscussions
of such important topics, these articles result from presentations at the
FDCC Corporate Counsel Symposium held at the Milwaukee Hilton on
September 9-10, 2004. The Editors join in thanking the authors for their

submissions.

Eds.
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Problemswith Plaintiffs Expertsand
Punitive Damagesin ClassAction
and Mass Tort Litigation

William V. Johnson

l.
INTRODUCTION

In recent years, astonishing amounts of punitive damages have been awarded nation-
wide in mass tort cases. In a 1999 diet drug case, $20 million in punitives were awarded.
Asbestos defendants were hit with punitive damages totaling $100 million in 2001.2 That
same year, in atobacco industry case, plaintiffs were awarded $1.45 hillion in punitives.
Then in 2003, in the widely publicized Price v. Phillip Morris case, $3 billion in punitive
damages were entered against tobacco industry defendants.* This steady increase in puni-
tive damage awards in class action and mass tort cases gives defendants good reason for
concern. Thisis especialy truein light of the recent Dukes v. \Wal-Mart® decision.

On June 21, 2004, in what may be the largest employment discrimination class action
in this country’s history, United States District Court Judge Martin Jenkins certified a na-
tionwide class of over one-and-a-half million current and former female Wal-Mart employ-
ees. In addition to its massive class size, Dukes v. Wal-Mart could potentially be the very
first billion-dollar employment discrimination case ever. With so much at stake, it isimpor-
tant to address the impact this case will undoubtedly have on future class actions.

1 Lovett v. Wyeth Ayerst, No. 97-00665 (County Ct. Van Zandt County, Tex. Aug. 1999).

2 Béll v. Dressler Indus., No. A-920, 961-SC-19 (128th Judicia Dist. Ct., Orange County, Tex. Sept. 12,
2001).

8 Englev. R.J. Reynolds Tobacco Co., No. 94-08273 CA-22 (Miami-Dade County Cir. Ct., Fla. July 17,
2000).

4 Pricev. Phillip Morris, Inc., No. 00-L-112 (Madison County Cir. Ct., Ill. Mar. 31, 2003).
5 Dukesv. Wal-Mart Stores, Inc., 222 F.R.D. 137 (N.D. Cal. 2004).
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William V. Johnson is president of Johnson & Bell, Ltd., one
of Chicago'spremier litigation law firms. During his 38-year
career he has handled numerous large exposure jury cases
invirtually all areas of tort law, including product liability,
medical malpractice, fire, bad faith, pharmaceutical, and pre-
scription errors, as well as chancery, professional liability
and business transaction lawsuits. In 2003 Mr. Johnson was
recognized by CHicaco LawyER magazine as one of the top
twenty defense lawyers in the city.

Il.
Misuse oF ExperT OPINIONS IN CLASS ACTIONS

A. Dukesv. Wal-Mart

In the Wal-Mart opinion, Judge Jenkins focused mainly on issues of “commonality”
and “manageability.” In support of their commonality claim, the plaintiffs presented three
types of evidence: (1) facts and expert opinions that support the existence of company-
wide policies and practices that are discriminatory against women; (2) expert statistical
evidence of class-wide gender disparities that are attributable to discrimination; and (3)
anecdotal evidence of class members from all over the country of discriminatory attitudes
held or tolerated by management.® As to their manageability claim, the plaintiffs experts
offered aformula, as opposed to individualized findings, to be used in the determination of
damages. A significant portion of the opinions of the plaintiffs’ experts was based on sub-
jective reasoning and questionable methodol ogy. Hence, the acceptance of this evidence as
reliable expert testimony is, at the very least, controversial.

Perhaps the most problematic evidence proffered by the plaintiffs was the testimony of
their sociology expert, Dr. Bielby:

In sum, consistent with the organizational research on this topic, Wal-Mart's dis-
tinctive corporate culture is sustained by focused efforts of the firm through on-

going training and socialization, communication specifically designed to reinforce
itsdistinctive elements, promotion from within and rel ocating managersfrom store

6 1d. at 143.
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to store, and shared experiences among empl oyees that build commitment to shared
beliefs and values. As aresult of these efforts, employees achieve a common un-
derstanding of the company’s ways of conducting business.”

Judge Jenkins acknowledged the deficiencies in the opinions of the plaintiffs’ sociol-
ogy expert by stating, “it istrue that Dr. Bielby’s opinions have a built-in degree of conjec-
ture. He does not present a quantifiable analysis, rather, he combines the understanding of
the scientific community with evidence of Defendant’s polices and practices, and con-
cludesthat Wal-Mart is‘ vulnerabl e’ to gender bias.”® Yet, after brushing asidethe defendant’s
challenges that Dr. Bielby’s opinions were “ unfounded and imprecise,” he determined that
the opinions “could add probative value to the inference of discrimination that plaintiffs
allege.”®

Additionally, Judge Jenkins accepted the external benchmarking analysis of a labor
economist, Dr. Bendick. This data, which compared Wal-Mart to twenty other large retail-
ers, was proffered in support of an inference that if Wal-Mart had given women the chance
to apply for management positions, acertain percentage would have.® The defendant opined
that Dr. Bendick had biased his analysis by “cherry-picking” the companies to be included
in the comparison.* Nonetheless, the Dr. Bendick’s criteria were found to be sufficient.

The defendant disputed other statistical experts’ methodology and opinions on several
grounds. For example, the defendant contested the aggregation of dataat the regional rather
than the store, or store department, level. In addition, the defendant made the following
challengesto the opinions of the plaintiffs’ experts: failing to use actual applicant flow data
when considering promotions, ignoring the key variables of recent promotion or demotion,
excluding seniority from analyses, and neglecting to use the size of each storein arriving at
pay conclusions. Unacceptably, all of these arguments were rejected and the biased testi-
mony in support of the plaintiffs’ allegations was accepted.

In Wal-Mart, the plaintiffs' experts were permitted to offer evidence that flies in the
face of the traditional requirements for expert testimony. While Wal-Mart involved expert
opinions at the class certification stage, the court’s acceptance of such questionable testi-
mony is good cause for concern at the pre-trial and trial stagesin class actions. Thus, it is
imperative for defense counsel to realize the Wal-Mart decision’s sweeping ramifications
in order to protect against future misuse of experts by plaintiffsin class actions.

7 1d. at 152.
8 1d. at 154.
° 1d. at 143.
0 |d. at 164.
1 |d. at 165.
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B. Defending Misuse of Expert Opinionsin Class Actions

Wal-Mart may well have opened the floodgates for an increased use of the opinions of
plaintiffs experts in class actions. However, there are severa tactics available to defen-
dants who wish to nullify an opinion of the plaintiffs expert. These techniques, while
practical at the class certification stage, are most useful for keeping the plaintiffs experts
opinions out of trial through motionsin limine.

1. Rule 702 or Equivalent State Rule

Onetechnigqueisto attack an expert’stestimony under Rule 702 of the Federal Rules of
Evidence, or under an equivalent state rule where appropriate. Defense counsel can argue
that the expert is testifying as to issues of law, which is prohibited under 702.22 Rule 702
mandates a quantitative rather than a qualitative analysis.

If scientific, technical, or other specialized knowledge will assist thetrier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto
inthe form of an opinion or otherwise, if (1) the testimony is based upon sufficient
facts or data, (2) the testimony is the product of reliable principles and methods,
and (3) the witness has applied the principles and methods reliably to the facts of
the case.’®

When a plaintiff’s expert’s opinion is based on highly subjective, unquantifiable data, the
opinion may be considered an opinion of law. As such, this testimony should be excluded
under 702. Thisis because while experts “may provide an opinion to aid ajury or judge to
comprehend complex facts, experts may not testify as to the ultimate legal conclusions
based on those facts.” 4 An attack under 702 will, at the very least, create uncertainty asto
the reliability of the plaintiff’s expert testimony.

2. Daubert Challenges

In addition to an attack under Rule 702, defense counsel should challenge the expert
on Daubert grounds.*® While a Daubert inquiry is not ordinarily appropriate at the class

2. Dwight J. Davis & Karen Kowalski, Use and Misuse of Expert Opinions at the Class Certification
Sage, 69 Der. Couns. J. 285 (July 2002).

13 Fep. R. Evip. 702.

14 Davis & Kowalski, note 12 supra, at 290 (citing United States v. Bilzerine, 926 F.2d 1285, 1294 (2d
Cir. 1991)).

5 Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993).
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certification stage,'® Daubert challenges should be considered indispensable tools during
pre-trial and trial. It should also be noted that while Daubert is proper in federal actions,
not all states use the Daubert standard. Still, many states will conduct a similar inquiry
under the Frye standard, or an essentially similar test. The Frye standard is atest of “gen-
eral acceptance,” whereby the scientific principles on which an expert relies must be “gen-
erally accepted” by the expert’s peers within that particular field of science.'” The Daubert
and Frye tests are fundamentally the same; they mandate an inquiry into the reliability of
expert testimony. In fact, the Frye “general acceptance” test isincorporated into the fourth
factor of the Daubert test.

In Daubert v. Merrell Dow Phar maceutical s,*® the Supreme Court articulated four spe-
cific factors to be considered when assessing the reliability of scientific expert testimony.
The factors announced by the Daubert Court are:

e Whether a“theory or technique . . . can be (and has been) tested”;
*  Whether it “has been subjected to peer review and publication”;

*  Whether, in respect to a particular technique, there is a high “known or poten-
tial rate of error” and whether there are “ standards controlling the technique’s
operation”; and

e Whether thetheory or technique enjoys* ‘ general acceptance’ ” withinthe* ‘rel-
evant scientific community.’ "%

Daubert devel oped the four-factor inquiry into the reliability of a scientific expert. In 1999,
The Supreme Court expanded the holding of Daubert to non-scientific expert testimony in
Kumho Tire Co. v. Carmichael.° There the Court held that the Daubert factors could apply
when assessing the reliability of a non-scientific expert’s testimony, depending on “the
particular circumstances of the particular case at issue.”%

6 At the class certification stage, some courts have rejected the use of afull Daubert inquiry. Others have
determined that alower Daubert standard is appropriate at this stage. See Thomas & Thomas Rodmakers,
Inc. v. Newport Adhesives& Composites, Inc., 209 FR.D. 159, 162-63 (C.D. Cal. 2002); see al so O’ Connor
v. Boeing N. Am,, Inc., 184 FR.D. 311, 321 (C.D. Cal. 1998) (Daubert inquiry inappropriate at class
certification stage).

7 See Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

8 509 U.S. 579 (1993).

1 Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 149-50 (1999) (quoting Daubert v. Merrell Dow
Pharms., Inc., 509 U.S. 579, 592-94 (1993)).

2 |d.
2 ]d. at 150.
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In response to the Daubert and Kumho Tire cases, Rule 702 was amended to reflect the
higher standard imposed upon non-scientific expert testimony. The 2000 amendment “re-
jects the premise that an expert’s testimony should be treated more permissively simply
because it is outside the realm of science.”?? Since non-scientific subject matter callsfor a
less technical analysis, “the expert may not be able to resort to the classic methodology of
controlled experimentation and induction. Nevertheless, logic dictates that there be some
showing that the use of the theory or technique enables the expert to accurately make the
determination the proponent offers the opinion to establish.”#

To challenge expert testimony in federal cases under Daubert, or in state cases under
Frye or an anal ogoustest, defense counsel should be prepared to demonstratethat aplaintiff’s
experts have applied methodol ogies that are not recognized in the particular field in which
they are testifying. For example, “[i]n Illinois, the admission of expert testimony is gov-
erned by the Frye standard: whether the methodology or scientific principle upon which
the opinion is based is sufficiently established to have gained general acceptance in the
particular field in which it belongs.”? Therefore, defense counsel, when trying an Illinois
case, would contest the admissibility of the opinion of a plaintiff’s expert on ground that
the methodol ogy used by the expert does not enjoy “general acceptance” withinits particu-
lar field. Defense counsel would then, under the Frye standard, attack the testimony of a
plaintiff’s expert on grounds that the expert had chosen an unconventional method as op-
posed to those “generally accepted.”

More reprehensible than choosing a lesser used methodology, is the instance in which
an expert exploits specific techniques that have been created for the sole purpose of achiev-
ing a result most favorable to the plaintiff. Also known as “junk science,” this type of
methodology purportsto prove a particular result through the use of unfounded tactics. For
example, a “defendant’s future dangerousness based on the contours of the defendant’s
skull”?® would constitute “junk science” under Daubert, Frye, or other similar standards.
Whether under Daubert, Fry, or an analogous state law standard, challenges should be
viewed as an effective technique for keeping the “junk science” of a plaintiff’s expert out.

2 Fep. R. Evip. 702 (advisory committee’s notes).

% Edward J. Imwinkelried, What is the Question? What is the Answer? How Should the Court Frame a
Question to Which Sandards of Reliability Are to be Applied? Commentary and Question: The Relativity
of Reliability, 34 Seton HaLL L. Rev. 269, 276 (2003).

2 In re Commitment of Field, 813 N.E.2d 319, 325 (lIl. App. Ct. 2004) (citing Donaldson v. Cent. IlI.
Pub. Serv. Co., 767 N.E.2d 314, 324 (lII. 2002)).

% Gen. Elec. Co. v. Joiner, 522 U.S. 136, 154 (1997).
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3. Use of Defense Experts

Another approach to attacking the validity of aplaintiff’s expert isthe use of adefense
expert. While it is true that many courts try to avoid a “battle of the experts,”% defense
counsel should at least offer their own expert for the purpose of making arecord. This can
be a highly effective tactic, for even if a court denies a motion to strike or exclude the
testimony of aplaintiff’s expert, the record will force “the court to examine, and the plain-
tiff to defend, the reliability and the methodology employed by the plaintiff’s expert.”?” In
addition to attacking the opinion of aplaintiff’s expert, the defense expert should attack the
steps taken by the plaintiff’s expert in arriving at the opinion.

It iswise for defense counsel to work with defense experts “from the inception of the
case” and to keep theminvolved “in all major aspects’ of the proceedings.® Thiswill yield
more efficient results than would the hiring of defense expertsin the later stages of litiga-
tion. By keeping a defense experts involved, the quality and lucidity of the experts’ testi-
mony will be enhanced; they will have gained a thorough understanding of various aspects
of the litigation.

Finally, the use of adefense expert is critical when preparing to depose or cross-exam-
ineaplaintiff’s expert. Not only should defense counsel have the defense expert assist with
preparing for a deposition, consideration should be given to having the defense expert
present when deposing the plaintiff’s expert.?® This will ensure that the defense expert has
immediate notice of any unexpected information revealed by the plaintiff’s expert during
the deposition.

[1.
PuniTivE DAMAGES IN CLASS ACTIONS

Defendants involved in masstort litigation are often faced with the prospect of paying
an enormous amount of punitive damage awards. Consequently, defendants are continually
pressured into settlement agreements. Thisisespecially true when class-wide punitive dam-

% Dukesv. Wal-Mart, Inc., 222 FR.D. 189, 191 (N.D. Cal. 2004) (citing Caridad v. Metro-North Com-
muter R.R., 191 F.3d 283, 292-93 (2d Cir. 1999) (district court cannot weigh conflicting expert evidence or
engagein “statistical dueling” of experts)).

27 Davis & Kowalski, supra note 12, at 295.

% Joel S. Feldman, et al., Expert Witnesses in Insurance Class Actions and Individual Cases—Defense
Perspective, 80 A.L.1. 249, 303 (2000).

2 |d.
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ages are viable. With the recent certification of a class of over one-and-one-half million
plaintiffs, Dukes v. Wal-Mart* has the potential of becoming a billion-dollar case. Defen-
dants, then, have good reason to be concerned about the “ sky rocketing amount of punitive
damage awards’ being awarded to plaintiffsin class actions.®

A. History of Punitive Damages

In 1989, the Supreme Court, for the first time, addressed the issue of due processin
relation to punitive damages in Browning-Ferris Industries of Vermont v. Kelco Disposal.*
The defendant challenged punitive damages under the Excessive Fines Clause of the Eighth
Amendment. The Court rejected the defendant’s challenges and held that the Excessive
Fines Clause was inapplicable to “awards of punitive damages in cases between private
parties.”* Additionally, the Court held that punitive damages are not limited by federal
common law.®* However, the Court decided to leave open the inquiry into when the impo-
sition of punitive damages by a state violates the Due Process Clause of the Fourteenth
Amendment.*®

Then in 1991, the Court upheld a punitive damages award four times greater than the
amount of compensatory damages awarded in Pacific Mutual Life Insurance Co. v. Hadlip.*
Initsopinion, the Court explained that due process would act as a“meaningful constraint”
on punitive awards that would be deemed unacceptable.*” The Court reasoned that the
punitive damages in this case, however, did “not cross the line into the area of constitu-
tional impropriety.” %

However, just two years later, in TXO Production Corp. v. Alliance Resources Corp.,*
the Court upheld a punitive damages award 526 times greater than the compensatory dam-
ages awarded by the jury. Thisdecision istroubling because it seems to undermine the due

%0 Dukesv. Wal-Mart Stores, Inc., 222 F.R.D. 137 (N.D. Cal. 2004).

81 Kenneth R. Meyer & Jennifer A. Schettino, Campbell v. Sate Farm: A Ray of Hope for Mass-Tort
Defendants in Punitive Damage Cases, Int'l Ass'n of Def. Couns. Newsl., Toxic and Hazardous Sub-
stances Litigation Committee, June 2002, No. 5, at 1, available at, http://www.iadclaw.org/pdfs/
ToxicJunel ssueb.pdf.

2 492 U.S. 257 (1989).
% 1d. at 260.
% 1d. at 279.

% |d. at 277; see also id. at 280 (Brennan, J., concurring) (emphasizing decision in Browning-Ferris
“leaves the door open” for later due process challenges to punitive damages).

% 499 U.S. 1 (1991).
I 1d. at 22,

® 1d. at 24.

% 500 U.S. 443 (1993).
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process limits imposed on punitive damage awards in Pacific Mutual. If a punitive dam-
ages award 526 times greater than the compensatory damagesis acceptabl e, then when will
the “meaningful constraint” of due process kick in?

The Court finaly began to apply that “meaningful constraint” in 1994. In Honda Mo-
tor Co. v. Oberg,* the Court considered a provision of the Oregon Constitution that prohib-
ited judicial review of excessive punitive damage awards “unless the court can affirma-
tively say thereis no evidence to support the verdict.”* The Court held that it violated the
Due Process clause of the Fourteenth Amendment. It reasoned that “[jJudicial review of the
size of punitive damages awards was a safeguard against excessive awards.”* With this
decision, the Court took its first affirmative step towards limiting excessive punitive dam-
age awards.

Finaly, in BMW of North America, Inc. v. Gore,® the Court reversed an award of
punitive damages 500 times the amount of the compensatory award on grounds that it was
“grossly excessive.”* In Gore, an Alabama Jury had awarded $4,000 in compensatory
damages and $4 million in punitive damages. Even though the Alabama Supreme Court
had already reduced the punitive award to $2 million, the United States Supreme Court
determined that the reduced amount violated due process. Justice Stevens outlined three
prongs, or “guideposts,” to be used when evaluating an award of punitive damages:

(1) the “degree of reprehensibility” of the defendant’s conduct;

(2) the “disparity between the harm or potential harm suffered” by the plaintiff
and the “punitive damages award”; and

(3) the difference between the punitive damages and “the civil penalties autho-
rized or imposed in comparable cases.”*®

The defendant’s misconduct in Gore was failing to disclose to the buyer of a car that it had
been repainted prior to its sale. Since the misconduct in this case caused economic as
opposed to physical injury, the “degree of reprehensibility” under the first prong was low.

© 512 U.S. 415 (1994).
“ |d, at 435.

2 |,

% 517 U.S. 559 (1996).
“ |d, at 574.

 |d. at 574-75.
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In addition, there was a “breathtaking” ratio, 500 to 1, of punitive to compensatory dam-
ages, establishing great disparity under the second prong.* Finaly, the civil penalty Ala
bama could have imposed on BMW's conduct was only $2,000, and the highest fine in
other states was $10,000. Thus, the Court concluded that these civil penalties did not pro-
vide BMW with fair notice that its conduct “might subject them to a multimillion dollar
penalty.” 4’

While Gore stands for the proposition that the Supreme Court can, and will, reverse
punitive damages when they are excessive under the three “guideposts’ test, the opinion
left several important questions unanswered. First, Gore involved relatively harmless con-
duct. The Court offered little guidance on how to address misconduct of a more serious
nature. In addition, the Court failed to address the “scope of conduct a state may legiti-
mately punish, both in the state (harm to people other than the plaintiff) and outside the
state (where defendant’s out-of-state conduct is unlawful.)*® Finally, Gore offered no in-
sight into resolving the complex issues surrounding punitive damages in the context of
class actions or mass torts. The Court, however, would be forced to revisit the issue of
punitive damages again in Sate Farm Mutual Automobile Insurance Co. v. Campbell.*

B. Sate Farmv. Campbell

In Sate Farm, after an investigation concluded that the insured, Campbell, was re-
sponsible for an automobile accident that killed one person and disabled another, State
Farm, hisinsurer, contested liability.® State Farm refused to settle the claimsfor the amount
of the policy limit and took the caseto trial. Thejury ended up returning averdict morethan
three times the policy limit. After refusing to appeal, State Farm’s counsel suggested to the
insuredsthat they should sell their housein order to pay the damages entered against them.!
Although State Farm paid the entire amount of the judgment, the insureds sued the insurer
for fraud, bad faith, and intentional infliction of emotional distress.

At trial, the insureds were permitted to introduce evidence of State Farm’s national
practices. In their opening statement, counsel for the insureds told the jury that they would

4 1d. at 583.
47 1d. at 584.

% Laura J. Hines, Due Process Limitations on Punitive Damages: Why Sate Farm Won't be the Last
Word, 37 Akron L. Rev. 779, 786 (2004).

© 538 U.S. 408 (2003).
0 |d,
s |d, at 413.
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be “evaluating and assessing, and hopefully requiring State Farm to stand accountable for
what it's doing acrossthe country, which isthe purpose of punitive damages.” % State Farm’s
motion to exclude such evidence, under BMW\v. Gore, wasdenied. Initially, thejury awarded
$2.6 million in compensatory damages and $145 million in punitives.

Although the trial court reduced those awards to $1 million and $25 million, respec-
tively, the Utah Supreme Court reinstated the jury’s original award of $145 million in puni-
tive damages. After agrant of certiorari, the Supreme Court used the “guideposts’ set forth
in Gore to strike down $145 million in punitives in a decision that was “neither close nor
difficult.”

The Court recognized that the Utah “courts awarded punitive damages to punish and
deter conduct that bore no relation to the [insureds'] harm.”®* State Farm, then, was being
punished for its nationwide practices that had absolutely nothing to do with their treatment
of the plaintiffs. The Court’s holding illuminates the purpose of punitive damages; to pun-
ish the defendant for its misconduct as it affects only the plaintiffs. “Due process does not
permit courts, in the calculation of punitive damages, to adjudicate the merits of other
parties hypothetical claimsagainst adefendant under the guise of thereprehensibility analy-
Sis”%

While Sate Farm involved individua plaintiffs, the “decision bodes well for defen-
dantsin masstort cases, as the guidelines for the award of punitive damages enunciated by
the Supreme Court could result in more reasonable punitive damage awards in mass tort
cases.” % Perhaps most promising isthe Court’s treatment of thefirst prong, or “guidepost,”
of the Gore excessiveness test for punitive damages. In its opinion, the Court reiterated the
issues to be considered under the “most important indicium of a punitive damages award’s
reasonableness,”%’ the defendant’s reprehensibility. Under this first prong of the Gore in-
quiry, “a court must consider whether: the harm was physical rather than economic; the
tortious conduct evinced an indifference to or areckless disregard of the health or safety of
others; the conduct involved repeated actions or was an isolated incident; and the harm
resulted from intentional malice, trickery, or deceit, or mere accident.”%® Hence, the Sate

52 1d. at 420.

% 1d. at 418.

5 1d. at 422.

% 1d. at 423.

% Meyer & Schettino, supra note 31, at 1.
5 Gate Farm, 538 U.S. at 409.

% 1d. (citing Gore, 517 U.S. at 1515-16).
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Farm court concluded that punitive damages are only appropriate in situationsin which the
defendant’s conduct is so reprehensible that sanctions beyond compensatory damages are
necessary to achieve punishment or deterrence.

It follows, then, that when punitive damage awards are at issue in the context of class
actionsand masstorts, acourt should carefully examine the precise nature of the defendant’s
conduct in making its determination. For example, in class actions and mass torts, if a
defendant’s misconduct was an accidental, isolated incident, a court should exercise ex-
treme care when determining punitive damages. |n such asituation, punitive damages may
not even be appropriate. Still, the Goreinquiry isintended for use when acourt isreviewing
an award of punitive damages. Therefore, it isincredibly important that defense counsel be
prepared to fight punitive damages well before they are awarded.

C. Defending Class-Wde Punitive Damages

Onetrend in class action and mass tort litigation is for plaintiffs to present evidence of
adefendant’s historical pattern of conduct. In cases involving conduct within one state or
region, plaintiffs may aso introduce an expert’s analysis of adefendant’s conduct in differ-
ent states, regions, or across the country.*® Thisis highly prejudicial towards defendantsin
the jury’s determination of punitive damages, because they will undoubtedly factor this
evidence into their decision. Even with alimiting instruction, it may be difficult for ajury
to resist the opportunity to “punish” a defendant for other conduct that had nothing to do
with the plaintiff.% Thisiswhy it iscrucial that such evidenceisexcluded before ajury ever
has the opportunity to hear it. The most effective weapon in the fight against soaring puni-
tive damages isthe motion in limine.

1. Motionsin Limine

Under Sate Farm, punitive damages should only reflect a defendant’s “direct con-
duct” toward plaintiffs.5! Defense counsel has the best opportunity to attack punitive dam-
ages before trial even begins by filing motions in limine. By excluding evidence of a
defendant’s non-related conduct pre-trial, the opportunity for outrageous punitive damages
decreases. Since a defendant’s reprehensibility is the single most important factor when
determining punitive damages, it is critical for defense counsel to attack every piece of
evidence that points to conduct that did not specifically affect the plaintiffs. Through mo-
tionsin limine, defense counsel may effectively eliminate, or at least limit, evidence that is
impermissible under the Sate Farm framework.

% Meyer & Schettino, supra note 31, at 4.
80 1d.
6 d.
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2. Appeals

When punitive damages have been arbitrarily imposed, defense counsel may have sev-
eral grounds to appeal. Under Sate Farm, defense counsel can challenge the award on
grounds that it is “duplicative, either because the defendant has already been punished
through the compensatory damages award or because of the likelihood of multiple punish-
mentsfor the same act.” ® Sate Farm could also be used to support areduction of punitives
as they were applied to specific, individual plaintiffs within the class. Finaly, a general
appeal premised on the “trend towards soaring punitive damages awards’ may result in a
reduction of the amount.

V.
CoNcLUSION

While Wal-Mart may have lowered the standard for the testimony of plaintiffs experts
in class actions to some degree, the decision involved opinions at the class certification
stage. The standards for expert testimony at the pre-trial and trial stages remain more strin-
gent. Federal Rule 702, Daubert, and Fry (or other state rules) remain available astoolsfor
keeping unreliable expert testimony and “junk science” away from the ears of the jury. In
addition, defense counsel can always offer defense experts, evenif solely for the purpose of
making the record.

The trend of larger punitive damage awards in class actions, is cause for concern.
However, Sate Farm can be used effectively to defend against outrageous awards. The use
of motions in limine, coupled with creating a solid record for appeal, may assist defense
counsel to bring the cost of punitive damages back down to acceptable amounts.

Due to the influx of class action and mass tort litigation, limiting the size of punitive
damages awardsis more important than ever. With theincreased use of expert testimony by
plaintiffs, the threat of excessive punitive damages remains great. Any permanent solutions
to the problem of excessive punitive damages awards will have to come from the courts.
Until then, defense counsel must continue to develop strategies to limit punitive damages
on a case-by-case basis.

€ |d. at 7.
& 1d.
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Making the Most of Your Opportunities:
State Farm-Based Litigation and
Non-Litigation Strategies
to Limit Corporate Liability
for Punitive Damages'

Timothy A. Pratt
Laura Clark Fey

l.
INTRODUCTION

Punitive damages|iability remains one of the most important contemporary issues affect-
ing corporate litigation. Even within the last two decades, punitive damage awards have
become more common and more sensational. Asthe dollar value of punitive damage awards
has skyrocketed, it has become increasingly important for corporate counsel to develop
innovative strategies to confront punitive damages proactively. In 2003, the Supreme Court
addressed some of the punitive damages issues facing corporate defendants in Sate Farm
Mutual Automobile Insurance Co. v. Campbell.! In Sate Farm, the Supreme Court over-
turned a $145 million punitive damage award against State Farm |nsurance Company. In
doing so, the Supreme Court articulated certain principles and guidelines that can be used
by corporate defendants to circumscribe rising punitive damage awards. This article exam-
ines how Sate Farm assists in that effort, identifying in particular the due process prin-
ciples that govern and limit punitive damage awards. The article also identifies litigation
strategies available to reduce corporate exposure to, and liability for, punitive damages.
Consistent with the dictates of State Farm, it concludes by offering a series of non-litiga-
tion law reformsthat corporations might support to strengthen and complement Sate Farm's
due process protections.

T This article is submitted by the authors on behalf of the FDCC Drug, Device and Biotech Section.
Specia thanks go to William Northrip and Scott Kaiser, associates at Shook, Hardy and Bacon L.L.P,
whose contributions helped make this article possible.

1 538 U.S. 408 (2003).
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Il.
DuEe Process AssiSTANCE TO CORPORATE DEFENDANTS

With its opinion in Sate Farm, the Supreme Court cited several principles that can
assist corporate counsel in defending against punitive damage claims. The Court focused
on issues affecting jury instruction and the admissibility of misconduct evidence, which
have adverse impact upon corporate defendants in the trial courts. The Court also estab-
lished a context for these issues by clarifying the guideposts in BMW of North America v.
Gore,? providing lower courtswith clearer directivesfor review of punitive damage awards.®

A. The Supreme Court’s Approach — Refine and Clarify the Gore Guideposts
1. Reprehensibility
Critical to its analysis and to the general premise of corporate defense, Sate Farm
stressed the high level of reprehensibility required before punitive damages can be used to
punish corporate misconduct. In that regard, the Supreme Court emphasized that the repre-
hensihility of a defendant’s conduct is “[t]he most important indicium of reasonableness’

of a punitive damage award.* Thus, when analyzing reprehensibility, courts should con-
sider whether: (1) “the harm caused was physical as opposed to economic;” (2) the conduct

2 517 U.S. 559, 575 (1996).

3 LauraClark Fey, Scott D. Kaiser & William F. Northrip, The Supreme Court Raised Its Voice: Are the
Lower Courts Getting the Message? Punitive Damages Trends after Sate Farmv. Campbell, 56 BavyLor L.
Rev. 807 (2004).

4 Gate Farm, 538 U.S. at 419 (quoting BMW, 517 U.S. at 575).
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evinced “an indifference to or areckless disregard of the health or safety of others;” (3) the
target of the conduct was financialy vulnerable; (4) the conduct was repeated or isolated,
and (5) the harm resulted from “intentional malice, trickery, or deceit” or was accidental.®
In addition, the Court stated that a jury may not award damages to punish conduct that
bears no relationship to the plaintiff’s harm: “ A defendant should be punished for the con-
duct that harmed the plaintiff, not for being an unsavory individual or business.”®

2. Ratio

Sate Farm's ratio guidepost assists corporate counsel by using a multiple of compen-
satory damages to impose an outer limit on the amount of punitive damages. Although the
Supreme Court declined to “impose a bright-line ratio which a punitive damages award
cannot exceed,” it noted that “few awards exceeding a single-digit ratio between punitive
and compensatory damages, to asignificant degree, will satisfy due process.”” On the other
hand, greater ratios “may comport with due process where ‘ a particularly egregious act has
resulted in only asmall amount of economic damages.’” 8 And alesser ratio, “ perhaps only
equal to compensatory damages, can reach the outermost limit of the due process guaran-
tee” when substantial compensatory damages are awarded.®

5 Id.

5 Id. at 423.

7 1d. at 425.

8 Id. (quoting BMW, 517 U.S. at 581-82).
9 Id. at 425.
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3. Comparable Penalties

Likeitsratio guidepost, Sate Farm's comparabl e penalties guidepost offers additional
assistance by establishing a reference point from which to judge the constitutionality of a
punitive damage award. The Supreme Court stressed that lower courts must examine the
difference between a punitive award and the civil penalties authorized or imposed in com-
parable cases. Although courts have cited to and compared criminal penalties in the past,
the Court noted in Sate Farm that while “[t]he existence of a crimina penalty does have
bearing on the seriousness with which a State views the wrongful action,” it has “less
utility” in determining the amount of a punitive damage award.*°

4, Dissimilar Conduct

Sate Farm's discussion of dissimilar conduct is likewise helpful by limiting the type
of corporate conduct punishable by an award of punitive damages. Sate Farm holds that a
defendant may be punished only for conduct having “a nexus to the specific harm suffered
by the plaintiff.”** “A defendant’s dissimilar acts, independent from the acts upon which
liability was premised, may not serve asthe basisfor punitive damages. A defendant should
be punished for the conduct that harmed the plaintiff, not for being an unsavory individual
or business.”*?

This oft-cited Sate Farm nexus requirement in fact offers atest for whether conduct is
sufficiently similar to warrant punishment. The “evidence of other acts need not be identi-
cal;” rather, it must be “similar to that which harmed the [plaintiff].”*® In Sate Farm, the
Utah courts had erred by failing to apply this nexus requirement since they “awarded puni-
tive damages to punish and deter conduct that bore no relation to the Campbells' harm.” 4

5. Out-of-State Conduct

In the same manner, Sate Farm's discussion of out-of-state conduct servesto limit the
kind of conduct for which a corporate defendant can be punished by an award of punitive
damages. Reaffirming Gore's ruling that “[a] State cannot punish a defendant for conduct
that may have been lawful whereit occurred,” the Supreme Court in Sate Farm found that
lawful out-of-state conduct may not be used to support the imposition of punitive dam-
ages.” Moving beyond Gore, however, the Supreme Court al so addressed punishment based
on unlawful out-of-state conduct, an issue left unanswered in Gore.'® In Sate Farm, the

10 |d, at 428.

n|d, at 422.

2 |d, at 422-23.

18 |d, at 423-24.

1 |d. at 422.

15 |d. at 421 (citing BMW, 517 U.S. at 572).

% BMW, 517 U.S. at 573 n.20 (1996) (“[W]e need not consider whether one State may properly attempt to
change atortfeasor’s unlawful conduct in another State.”).
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Supreme Court observed generally that a state has no “legitimate concern in imposing
punitive damages to punish a defendant for unlawful acts committed outside of the State’'s
jurisdiction.”*” Thus, ageneral rule emergesindicating that out-of -state conduct — whether
lawful or unlawful — may not be used as a basis for awarding punitive damages.

Notwithstanding this general limitation, the Supreme Court did allow an exception
(with the requisite nexus to plaintiff’s harm) for the limited purpose of proving reprehensi-
bility: “Lawful out-of-state conduct may be probative when it demonstrates the deliberate-
ness and culpability of the defendant’s action in the State where it is tortious, but that
conduct must have a nexus to the specific harm suffered by the plaintiff.”® While the ma-
jority did not elaborate on this measure, it did cite BMW v. Gore, which offers that out-of-
state conduct “may be relevant to the determination of the degree of reprehensibility of the
defendant’s conduct.”*® Moreover, in her Sate Farm dissent, Justice Ginsburg suggested
that the reference to “ deliberateness and culpability” is another way of asking whether “the
harm was aresult of intentional malice, trickery or deceit, or mere accident” — the factors
likewise contained in the reprehensibility analysis.®® Accordingly, Sate Farmimplies that
out-of -state conduct with the requisite nexus to plaintiff’s harm may be used to prove rep-
rehensibility (though not for the purpose of imposing punishment) by showing that the
conduct in the case at hand was, for example, a“ repeated action” or committed with “inten-
tional malice.”#

17 538 U.S. at 421.

18 1d. at 422.

® BMW, 517 U.S. at 574 n.21.

2 Gate Farm, 538 U.S. at 437 (Ginsburg J., dissenting) (internal quotations omitted).

2l |d. To appreciate the distinction between proving reprehensibility and imposing punishment, consider
the following example. In Sand Hill Energy, Inc. v. Smith, 142 S\W.3d 153 (Ky. 2004), the court vacated
and remanded a $15 million punitive damage award in awrongful death action against Ford Motor Com-
pany because the trial court failed to instruct jurors that they could not punish the company based on out-
of -state conduct. At thetrial, nationwide evidence had been introduced concerning the numbers of vehicles
sold with defective transmissions, similar incidents of actual malfunctions, and individuals killed. While
the court noted that there was a nexus between those nationwide acts and the specific harm suffered by the
plaintiff, the court held that those acts should have been considered only to “determin[e] Ford's cul pabil-
ity,” and found that anew trial was necessary because there were “ no limitations on extraterritorial punish-
ment.” Id. at 157. In ordering a new trial, the court suggested that an instruction providing a “safeguard
from extraterritorial punishment” would resemble the following jury instruction provision:

Evidence of Ford Motor Company’s conduct occurring outside Kentucky may be considered only in

determining whether Ford Motor Company’s conduct occurring in Kentucky was reprehensible,

and if so, the degree of reprehensibility. However, you must not use out-of-state evidence to award

the Estate of Tommy Smith punitive damages against Ford Motor Company for conduct that oc-

curred outside Kentucky.

Id. at 167.
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.
LITIGATION STRATEGIES

A. Addressing Punitive Damage Claims in the Answer

1. Challenging the Constitutionality of Punitive Damages

A corporate defendant’s challenge to the constitutionality of punitive damages begins
with its answer. By asserting in an affirmative defense that an award of punitive damages
will violate procedural due process, substantive due process or its equal protection rights, a
corporate defendant demonstrates at the outset that it intends to vigorously challenge any
punitive damage claims. The parameters articulated in Sate Farm provide the framework
for making this constitutional challenge. Thus, a corporate defendant should consider rais-
ing the following defensesin its answer: (1) there can be no punishment for legal conduct,
such as the mere selling of alegal product;? (2) punishment may not be based on a corpo-
rate defendant’s extraterritorial conduct; (3) the existing pattern jury instructions provide
unconstitutional standards for determining punitive damages;?* and (4) punitive damages
expose the corporate defendant to multiple punishments and fines for the same act.®

2. Raising Substantive State Law Issues

The answer aso provides a corporate defendant with the first opportunity to empha-
size the high burden of proof placed on any plaintiff who will succeed on a claim for
punitive damages under the respective state law.? Thus, depending on the law of the forum

2 GateFarm, 538 U.S. at 421. (“ A State cannot punish adefendant for conduct that may have been lawful
whereit occurred.”).

= |d. (“Nor, as a general rule, does a State have a legitimate concern in imposing punitive damages to
punish a defendant for unlawful acts committed outside of the State’s jurisdiction.”).

2 |d. at 418 (“Vagueinstructions, or those that merely inform the jury to avoid ‘ passion or prejudice’ . . .
do littleto aid the decision maker initstask of assigning appropriate weight to evidencethat isrelevant and
evidence that istangential or only inflammatory.”).

% |d. at 423 (“Due process does not permit courts, in the cal cul ation of punitive damages, to adjudicate the
merits of other parties hypothetical claims against a defendant under the guise of the reprehensibility
analysis. . . . Punishment on these bases creates the possibility of multiple punitive damages awardsfor the
same conduct; for in the usual case nonparties are not bound by the judgment some other plaintiff ob-
tains.”).

% See, eg., Letz v. Turbomeca Engine Corp., 975 SW.2d 155, 164 n.5 (Mo. Ct. App. 1997) (“Because
punitive damages are extraordinary and harsh, the Missouri Supreme Court recently concluded that the
higher ‘ clear and convincing’ standard of proof isrequired. . . . The clear and convincing standard of proof
does not apply to this case, however, because the issue was not raised or preserved.”).
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state, the affirmative defenses might include a claim that the plaintiff cannot present evi-
dence sufficient to overcome the exceedingly high burden of proof required to support his
or her punitive damage claim.

B. Sriking Punitive Damage Claims

A corporate defendant also should seek to strike punitive damage claims where appro-
priate. Moreover, to the extent that the following arguments do not coincide with the com-
mon law of aparticular state, they may be raised as good-faith argumentsto change the law.

1. Defendant’s Conduct Is Not Sufficiently Reprehensible

Motions to strike punitive damages should focus on the specific state’'s underlying
requirements for punitive damages. Currently, state standards prescribing the conduct nec-
essary to support punitive damages run from “gross negligence” to “actual malice.” Puni-
tive damages are meant to punish the most egregious misconduct. Claims based on strict
products liability theories generally will fall short of this requirement. Thisis particularly
true when the product is heavily regulated, must meet governmental safety standards, or
must be approved by a governmental body. If facts support the position, a corporate defen-
dant should argue that its conduct, as aleged by the plaintiff in the particular case, does not
justify a punitive award. Conduct that is not reprehensible cannot support punitive dam-
ages. Thus, mere negligence should fall short of this standard as well.

2. Punitive Damages Would Create Multiple Punishments

The Supreme Court in Sate Farm determined that punitive damage awards based on
evidence of harm to nonparties areimproper because they create the possibility of multiple
punitive damage awards for the same conduct. A corporate defendant who aready has paid
punitive damages should seek to strike punitive damage claims in future cases based on
multiple punishment. The corporate defendant should argue that multi ple punishments con-
travene the goals of punishment and deterrence. One award of punitive damages is suffi-
cient to accomplish both goals, and any subsequent award would lead to over-deterrence
and excessive punishment. Thisargument is particularly appropriate in the context of prod-
ucts liability litigation since a corporate defendant may be punished repeatedly through
different individual judgments for the same product design or warnings.?’

27 For further discussion of the problems caused by multiple punitive damage awards based on the same
conduct, see Victor E. Schwartz & Leah Lorber, Death by a Thousand Cuts: How to Sop Multiple Impo-
sition of Punitive Damages, National Legal Center for the Public Interest, Perspectives on Legidation,
Regulation, and Litigation, No. 12 (2003), available at http://www.nl cpi.org/books/pdf/Briefly-Dec03.pdf.
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3. Punitive Damages Are Not Necessary

Punitive damagesareonly justified to punish or deter. When circumstances have changed
so that the likelihood of repeated misconduct is low, and the need for punishment has
diminished, the corporate defendant should seek to strike punitive damages because they
are not necessary for deterrence. A variety of factors can contribute to changed circum-
stances. These include the passage of time, previous punitive damage awards, a changein
management or personnel, the discontinuation of a product line, or a product recall. Par-
ticularly in the context of afraud claim, external factors such as widespread disclosure and
dissemination of the allegedly concealed or misrepresented information can make contin-
ued perpetration of the same alleged fraud impossible. Punishment is not necessary when a
corporation is no longer selling the disputed product or when the persons who managed the
company when the conduct took place are no longer with the company. When circum-
stances have changed, a corporate defendant should seek to have punitive damage claims
dismissed because they are no longer “reasonably related to the goals of deterrence and
retribution.”

C. Excluding or Limiting Use of Certain Punitive Damage Evidence

1. Sate Farm and Punitive Damage Evidence

Sate Farm requires that trial courts exclude or limit certain types of punitive damage
evidence. The forum state cannot punish a corporate defendant for conduct occurring out-
side that state, or for conduct that was lawful where it occurred.?® Sate Farm recognizes
that adefendant risks being punished repeatedly for the same conduct if juriesroutinely are
permitted to hear evidence of other claims against the same defendant. For evidence of
other bad acts to be admissible, there must be a nexus with the specific harm the plaintiff
suffered.® Finally, a corporate defendant’s weal th can never be used to justify an otherwise
uncongtitutional award.*

% Pac. Mut. LifeIns. Co. v. Hadlip, 499 U.S. 1, 21 (1991).

% SateFarm, 538 U.S. at 421 (“A State cannot punish adefendant for conduct that may have been lawful
whereit occurred.”).

%0 |d. at 422 (“[C]onduct must have a nexus to the specific harm suffered by the plaintiff.”).

8L 1d. at 427 (“The wealth of a defendant cannot justify an otherwise unconstitutional punitive damages
award.”).

230



LimiTING CorPORATE LiABILITY FOR PuNITIVE DAMAGES

2. Consideration of Various Motions In Limine

Motionsin limine should be filed at the outset to control the admissibility of unconsti-
tutional punitive damage evidence. Such motions also can be used as a vehicle for educat-
ing a court on Sate Farm limitations or state-law jurisprudence regarding the application
of punitive damages to a particular case before the litigation enters its fina stages. For
example, a corporate defendant should consider filing motions that seek to exclude the
following: (1)evidence of the corporate defendant’s out-of-state business or sales practices,
(2) evidence of the corporate defendant’s nationwide net worth; (3) arguments for punitive
damages that exceed the compensatory damage award (e.g., a 1:1 ratio between punitive
and compensatory damages); (4) evidence unrelated to plaintiff’s alleged harm; (5) evi-
dence regarding plaintiff’s intended use of any punitive damage award; (6) statements that
thejury should increaseitsaward asa* safety valve” in the event the award islater reduced,;
and (7) statements urging the jury to punish lawful conduct (i.e., selling alawful product).
Defense counsel aso should object to introduction of that evidence during trial, or request
limiting instructions as necessary and appropriate.

D. Proposing Sate Farm-Compliant Jury Instructions

Sate Farm provides corporate defendants with the opportunity to argue for more spe-
cificjury instructions, sincethe Supreme Court criticized vagueinstructionsin Sate Farm.*
Subsequent lower-court decisions have held that jury reform is necessary to make state
instructions comport with Sate Farm. Many states have adopted pattern jury instructions
from which trial courts typically will not deviate. In states with pattern jury instructions,
initiatives should be taken with the drafters to make those instructions compliant with Sate
Farm. Furthermore, while trial judges in these states may reject a Sate Farm-compliant
jury instruction that deviates from the pattern instruction, Sate Farm-compliant instruc-
tions nevertheless should be proposed at trial in order to preserve any appellate argument
that the state pattern instructions are unconstitutional. In states where trial judges have
greater flexibility, defense counsel must be prepared to propose and vigorously argue for
Sate Farm-compliant punitive damage jury instructions. Defense counsel also must be
aware that the instructions proposed, like the themes adopted and the arguments advanced,
may differ depending on whether the tria is bifurcated. Because many of the instructions
imperative to mitigating a punitive damage award hinge on the evidence presented during
the liability phase of a bifurcated trial, a corporate defendant should prepare its proposed
jury instructions well before trial, carefully considering the type of evidence necessary to
assure that afactual basisislaid to support those instructions.

%2 1d. at 417 (“Jury instructionstypically leave the jury with wide discretion in choosing amounts, and the
presentation of evidence of adefendant’s net worth creates the potential that jurieswill usetheir verdictsto
express biases against big businesses, particularly those without strong local presences.”) (internal quota-
tions omitted).
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Theissues surrounding punitive damages often are confusing. Jury instructions should
guide the jury and should be written in lay terms to the extent possible. Instructions also
should be concise and to the point, imparting the legal framework necessary to render a
verdict. A corporate defendant must appreciate the dynamics between jury instruction for-
mat and the process by which jurors make decisions. Ideally, punitive damage instructions
should frontload threshold issues, making it clear that the analysis need proceed no further
unless the jurors respond affirmatively to the threshold issues. Using this approach avoids
jury confusion and prevents threshold issues from becoming lost in the debate about repre-
hensihility and the size of a punitive award. Given these concerns, a corporate defendant
should consider addressing the following factors in its proposed jury instructions.

1. Punitive Damages Are Not Favored

Juries should be instructed that punitive damages are not favored; they are an extraor-
dinary remedy for extraordinary conduct.® Jurors should know that the plaintiff is not en-
titled to an award of punitive damagesjust because thejury finds an entitlement to compen-
satory damages. Juries should be instructed that the plaintiff receives complete compensa:
tion by an award of compensatory damages, and it is permissible for them to award no
punitive damages at all. Accurate and precise instructions al so should articulate the burden
of proof necessary for the plaintiff to succeed on the punitive damage claim, reminding the
jury about the high degree of reprehensibility plaintiff must show before the defendant’s
conduct can be sanctioned by a punitive award. The instructions should emphasizein plain
language that an assessment of punitive damages is not required simply because the plain-
tiff has made such a claim.

2. High Standard for Any Punitive Award

A corporate defendant should ensure that jury instructions focus on the proper stan-
dards for awarding punitive damages. These standards differ from state to state. Punitive
damage standards run from gross negligence to intentional malice. A growing number of
states have adopted a clear-and-convincing evidentiary standard. Juries should be advised
that if the plaintiff cannot meet these standards, no award of punitive damages is permis-
sible.

3 1d. at 419 (“[PJunitive damages should only be awarded if the defendant’s cul pability, after having paid
compensatory damages, is so reprehensible as to warrant the imposition of further sanctions to achieve
punishment or deterrence.”).
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3. Punitive Damages May Be Unnecessary

Juries should be instructed that punitive damages exist to punish and deter. If these
goals are adequately served by the compensatory damage award, thereis no need for puni-
tive damages. Furthermore, in Sate Farm, the Supreme Court recognized that some forms
of compensatory damages, such as damages for emotional distress, contain a punitive ele-
ment.3* |f appropriate, a corporate defendant should argue for an instruction about the de-
terrent effect provided by an award of compensatory damages. Furthermore, jurors should
be reminded that the plaintiff will be made whole by the imposition of a compensatory
award, and a punitive damage award may not be made for the purpose of providing addi-
tional compensation to the plaintiff.

4. No Punitive Damages for Lawful Conduct

Some jurors may believe that, although lawful, the conduct of the corporate defendant
should be outlawed. It istherefore important that jurors areinstructed not to award punitive
damages for lawful conduct. Sate Farm reinforces that a jury may not punish a defendant
for lawful conduct.®

5. Reasonable Relationship Between Harm Suffered and Punitive Damages

In accord with Sate Farm, jurors should be instructed that a punitive damage award
must be reasonably related to the harm plaintiff suffered. Juries cannot base their punitive
damage awards on speculation or on arbitrary factors. Sate Farm's ratio guideline assists
in keeping the jury properly focused on the rel ationship between punitive damages and the
harm suffered by the plaintiff. If the punitive damage award is based on factors such as the

3 1d. at 426. The Court stated the following:
The compensatory damages for the injury suffered here, moreover, likely were based on a compo-
nent which was duplicated in the punitive award. Much of the distress was caused by the outrage
and humiliation the Campbells suffered at the actions of their insurer; and it is a major role of
punitive damages to condemn such conduct. Compensatory damages, however, aready contain this
punitive element.

Id.

% 1d. at 421 (“A State cannot punish a defendant for conduct that may have been lawful where it oc-
curred.”).
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defendant’s profit, harm to persons other than the plaintiff, or the net worth of the defen-
dant, the jury’s award may have no relationship to the harm suffered and may be unconsti-
tutional .

6. Wealth and Net Worth

Juries should be instructed that they cannot use the wealth of a corporate defendant to
justify an excessive punitive damage award. Under Sate Farm, the wealth of the defendant
cannot justify an otherwise unconstitutional award. Despite this proscription, some courts
still allow juriesto consider net worth when fixing an award of punitive damages. In those
jurisdictions, a corporate defendant should consider arguing for instructions informing the
jury that it cannot baseits punitive damage award solely on the defendant’swealth, and that
the punitive damage award cannot be excessive when compared to the plaintiff’s harm.
Corporate defendants might even propose an instruction suggesting that jurors can con-
sider wealth only for purposes of determining a punitive damage amount within arange of
constitutional amounts that are controlled by their ratio to compensatory damages.

7. Out-of-State Conduct

In cases where evidence of a corporate defendant’s out-of-state conduct is admitted,
the jury should be instructed that it may not award an amount of punitive damages to pun-
ish the defendant for out-of-state conduct. The instruction should explain to jurors that the
out-of state conduct cannot be used as an independent basis for punishment by punitive
damages.®” Under Sate Farm, a state has no interest in punishing a defendant for out-of-
state conduct. The jury therefore must understand that it cannot punish the corporate defen-
dant for any alleged harm to personsin other states.

% Whileratio is a helpful tool for explaining that a reasonable relationship is required between the harm
suffered and punitive damages, plaintiffs may cite Sate Farm's “harm, or potential harm” language to
“pump up” the compensatory side of the ratio with potential harm or other damages not reflected in the
jury’s compensatory award. See Editorial, Punitive Justice, WALL ST. J,, Dec. 1, 2003, at A14 (“[T]hetort
bar and activist courts turned their clever minds to figuring out ways to skirt [Sate Farm]. One popular
strategy has beento add in all kinds of creative ‘damages’ to the compensatory portion of awards, thereby
pumping up the base number and justifying much larger punitive handouts.”). This tactic of plaintiffsis
designed to keep the punitive-to-compensatory ratio within the constitutionally permissible single digits.
In Alabama v. Exxon Corp., the court considered Exxon’s motion for remittitur based on $102.8 millionin
compensatory damages and $11.8 billion in punitive damages— a punitive-to-compensatory damagesratio
of amost 115:1. See No. 99-2368, dlip op. at 1 (Montgomery County Ct., Ala. Mar. 29, 2004). But only
$45.5 million of the $102.8 million was attributable to fraud; the remaining damages were allocated for
breach of contract. Id. In applying Sate Farm, the court examined the potential harm “likely to result”
from Exxon’sfraud. Id. at 50. After remitting the punitive damagesto $3.5 billion, the court concluded that
the true ratio was only 3.75:1, after $930 million in “anticipated gains’ (i.e., potential harm) was consid-
ered. Id. at 57. The court concluded that the ratio was constitutional because it was approximately 3.75:1 —
the ratio of $3.5 billion to $930 million.

87 See, eg., discussion suprain Part 11 A.5.
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8. Punishing Only for Harm to the Plaintiff

If the court allows evidence of harm to persons other than the plaintiff, a corporate
defendant should propose instructions noting that harm to persons other than the plaintiff
may not be used to calculate the corporate defendant’s punishment. It is important for
jurorsto understand the limitations on the consideration of conduct affecting other persons
in determining the reprehensibility of the corporate defendant’s conduct toward the plain-
tiff.%® Sate Farm emphasized that punitive damages may only punish adefendant for harm
to the plaintiff.

E. Developing Winning Themes and Revisting Those Themes

A corporate defendant must devel op compelling themes for its punitive damage cases.
These themes must be woven into voir dire, presented in opening statements and re-empha-
sized throughout thetrial. They should be reiterated and driven homein closing arguments.
Themes should be carefully selected based on the facts of the case — awinning themein
one case can be aloser in another. Defense counsel should be aware of the facts and of the
strengths and weaknesses of particular themes before selecting them in a particular trial.
The themes outlined below may hold a certain potential.

1. No Windfall to Plaintiff

Jurors may be disinclined to financialy reward a plaintiff who is viewed as undeserv-
ing. In some cases, it makes sense, therefore, to communicate the concept that a large
punitive damage award will only offer awindfall to the plaintiff, who has been fully com-
pensated already in the liability phase for his or her injuries.

2. Vigorous Defense of Corporate Conduct

If thefactsare present, counsel should vigorously defend the corporate conduct through-
out trial. There is strong empirical evidence suggesting that liability drives punitive dam-
ages, and that a corporate defendant’s punitive damage case must begin at theliability stage
with a vigorous defense of the corporate conduct, insofar as that conduct can be credibly
defended.

3. “Mea Culpa’/Changed Conduct

If the facts demonstrate that relevant company conduct has changed for the better over
time, counsel may want to consider a“mea culpa’ or changed conduct approach. Existing
empirical evidenceindicatesthat demonstrating abreak with past conduct or implementing
correctional policies and practices can assuage juror anger and eliminate the need for puni-
tive damages as a means of deterring future misconduct. On the other hand, this approach

% For an example of such an instruction, see the discussion of Sand Hill, supra note 21.
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may meet with skepticism if the corporate defendant suffers from compromised credibility.
Jurors may view even substantive changes as hollow gestures if they believe them to be
motivated by expediency rather than asincere repudiation of the past. In addition, although
it may obviate the need to deter future misconduct, this approach does little to address the
punishment aspect of punitive damages.

4. Message Received

If the facts support it and the corporate defendant agrees, counsel should consider
arguing that the corporate defendant has “ gotten the message” communicated by jurorsvia
the compensatory verdict awarded in the case. (Of course, thistheme can be utilized only in
abifurcated trial where liability is decided in the first phase of the trial and the amount of
punitive damages is decided subsequently). When this approach is taken, counsel must be
certain that the corporate defendant’s actions, press releases, and appellate strategy are
consistent with this theme.

F.  The Punitive Damages Argument

Closing argument at the end of trial, or at the end of the punitive damages phase of a
bifurcated trial, provides onelast opportunity to counter alarge award of punitive damages.
The argument should revisit defendant’s primary themes, introduce the jury to key jury
instructions, weave in key defense evidence, and lay the roadmap for the jury to follow in
deciding against punitive damages (or depending on the stage of the trial, against awarding
alarge amount of punitive damages). While the punitive damages argument will, of course,
largely be dictated by the facts of the particular case, agood argument should incorporate a
few general strategies and themes.

1. Provide Clarity and Limits

The punitive damage phase of a bifurcated trial can be more confusing than at any
other trial phase because the punitive damage jury instructions often are incomprehensible.
Where jurors are confused, they are apt to superimpose their own ideas onto the legal
framework with the “likely” result of a higher punitive damage award. It is therefore im-
perative for defense counsel to provide structure, clarity and limitationsto the extent that is
possible.

2. Empower the Jurorsto Say “No”

Jurors should be reminded that punitive damages are disfavored. Therefore, it is ac-
ceptable to award no punitive damages even when the evidentiary predicate for an award
has been established.

3. Explain the Make-Up of “The Company”

Some jurors may have limited awareness of how a large company operates, or the
potential effects of a large punitive damage award on a company, its shareholders and
consumers. Particularly in the context of a publicly held company, it may be helpful to
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address the ownership profile of the corporate defendant, especialy if that ownership is
largely composed of mutual funds (including funds owned by persons in the community)
and institutional investors, as opposed to corporate “insiders.” The fact that a company
employs thousands, or even tens-of-thousands, of “real people”’ aso may be useful to bring
beforethejury. Courts should allow acorporate defendant to explain “who the company is’
so that the jury understands who is being punished.

4, Be Passionate

Plaintiffs’ lawyers are often masters at arguing with passion. A closing argument pre-
sents defense counsel with the same opportunity to be passionate in defense of the corpo-
rate client. Often, the defendant is agood corporate citizen with agood story to tell regard-
ing its conduct. In such circumstances, counsel should passionately defend their client.

5. Appeal to Reason

At the sametime, defense counsel should appeal to thejurors' reason by stressing their
chargeto follow the law asinstructed, reminding them to base their verdict on the evidence
and to resist plaintiff’srhetoric and emotional appeals. Even in this situation, defense coun-
sel can be passionate while appealing to reason.

V.
OTHER STRATEGIES FOR LIMITING CORPORATE PUNITIVE LIABILITY

A. Company Conduct Solutions

First, corporations must be aware of the types of conduct and records that support an
award of punitive damages. Company policies should demonstrate that the company has
high expectations regarding appropriate employee conduct. Company policies and com-
munications should accurately and fully set forth their intended message so asto minimize
the likelihood of future misinterpretation.

B. Other Non-Litigation Solutions

Secondly, corporations should consider supporting legisative initiatives aimed at rea-
sonable measures to limit punitive damage awards. These efforts are best focused on state
legislatures, but counsel may pursue arguments for changing the law in the trial and appel-
late courts. In that regard, the following reform initiatives hold some potential.

1. Eliminate Punitive Damages Where the Product Conforms with Government
Standards

Punitive damages should not be available when a corporate defendant’s product com-
plies with federal regulations or has been approved by a governmental agency. For ex-
ample, the New York State Assembly recently considered and referred to thejudiciary abill
that would prohibit punitive damages against the makers of drugs or medical devices that
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have acquired FDA approval.*® This bill can be used as a model in other states for similar
legislation. Notwithstanding the example, however, these reforms need not and should not
be limited to the context of prescription drugs. Many products are subject to governmental
regulation and must conform to government standards. A manufacturer who conforms to
these regulations and standardsin good faith should not later beliable for punitive damages
when that product is used as allowed.

2. Seek a Statute of Repose on Punitive Damages

Corporations should consider encouraging state legislatures to adopt statutes of repose
that limit the time period during which a defendant may be subject to punitive damages for
its conduct. To serve the goals of deterrence and punishment, punitive damages should be
temporally related to the reprehensible conduct. There islittle sense in punishing a corpo-
rate defendant for conduct that took place many years ago if the employees and supervisors
involved have left and company policies have changed. A statute of repose does not harm
the plaintiff who will still receive complete compensation through compensatory damages.
At the very least, the age of the misconduct and the absence of wrongdoers in the current
company hierarchy should be mitigating factors in cal culating any punitive damage award.

3. Raise the Standard for Punitive Damages

Punitive damages devel oped as part of the common law surrounding intentional torts.
Over time, the intent requirement has dissipated and has been replaced by a variety of
lesser standards. Corporations should consider asking state legislatures to raise their puni-
tive damage standards so that those standards more closely reflect historical intentional tort
requirements. When punitive damages are used to punish unintentional conduct, they cre-
ate the potential for over-deterrence, leaving corporate defendants with little or no ability to
control their exposure to ruinous judgments. To the extent that states allow punitive dam-
ages for less than intentional acts, the corporate defendant’s liability should be absolutely
clear before punitive damages are recoverable.

4. Raise the Burden of Proof for Punitive Damages

Several states have considered legislation that raises the burden of proof on a punitive
damage claim from preponderance of the evidenceto clear and convincing evidence. Many
states already embrace this higher standard. In other states where similar efforts are under-
way, those efforts should be supported.

% See Bill No. A04476, NY Assembly (2004), available at http://assembly.state.ny.us/leg/?on=A04476
(last visited Dec. 29, 2004).
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5. Implement Punitive Damage Limitations

Corporations aso should consider supporting efforts to set appropriate limits on the
amount of punitive damage awards. Sate Farm'sratio provisions provide corporate defen-
dants with additional authority to argue for tort reform legislation that limits the amount of
punitive damagesto afixed multiple of compensatory damages. Severa states have consid-
ered and adopted such reforms.* Although punitive damage caps linked to a multiple of
compensatory damages are helpful and should be considered, they may lose their value if
the plaintiff’scounsel attemptsto circumvent those reforms by inflating compensatory dam-
ages. Addressing this problem to some extent will involve seeking traditional damage caps
that also serve as an absolute maximum for punitive damages. While a few states have
adopted rigid punitive damages caps,* there is need for greater reform in this area.

V.
CoNCLUSION

Punitive damages stand at the forefront of important litigation issues facing corpora-
tions today. In the last two decades, punitive damage awards have skyrocketed and ap-
peared with greater frequency. The Supreme Court’s decision in Sate Farm v. Campbell
provides useful refinements on the principles and guidelines that circumscribe this trend,
and numerous lower courts have reduced the size of punitive damage awardsin the wake of
the Sate Farm decision. Corporate defendants should embrace Sate Farm's guidelines as
welcome tools in defending against punitive damage claims.

0 See, eg., CoLo. Rev. Stat. § 13-21-102 (2004) (limiting the amount of punitive damages to no more
than the amount of compensatory damages); Conn. Gen. StaT. § 52-2406 (2004) (limiting punitive damage
awards to twice compensatory damages).

“ See, eg., Va. ConE § 8.01-38.1 (2004).
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Punitive Damages. A National Trend

Edward B. Ruff, Il1
Michael A. Hayes

l.
History oF PuNITIVE DAMAGES

The modern concept of punitive damages developed in Thirteenth Century England.
Amercements and monetary penalties were imposed at the discretion of the court or alord,
or were arbitrarily assessed by the peers of delinquent taxpayers. This system led to abuses
later to be countered by provisions in the Magna Carta requiring a reasonable, propor-
tional, and sensible relationship between the offense and its consequential punishment.
Such provisions were justified by the offender’s need to continue to earn aliving in his
trade. The Eighth Amendment to the United States Constitution was based upon these
provisions of the Magna Carta. Punitive damageswerefirst and formerly recognized by the
United States Supreme Court in 1818; however, punitive damage demands were rare until
recent years. If punitive damages were sought, they were usually denied by the court prior
to trial.

Il.
THE CURRENT TREND

Punitive damage awards are an ever-present possibility in the world of tort litigation.
Plaintiffs actively seek them. The United States General Accounting Office conducted a
study of 305 product liability cases filed in five states during the mid-1980’s. Of those
cases surveyed, 108 (35%) sought punitive damages.! Thus, for the trial practitioner, the
availability of punitive damages within thetrial courts has become afact of life. In the past,
punitive damage awards were limited to outrageous acts or other intentional or reckless
acts of great consequence. However, these parameters shifted in the late 1950's and early
1960's. As the consumer movement gained strength, large companies were subject to puni-
tive damage awards for unsafe or impure products arising from design defects, testing or
manufacture, or for their failure to warn consumers of known or inherent risks.

1 Product Liability: Verdicts and Case Resolution in Five Sates, GAO/HRD-89-99.
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Modern business has felt the affects of these increased punitive damage awards, espe-
cialy as punitive damages have grown to exceed by many times the compensatory dam-
ages awarded. Since a defendant’s financia status is often scrutinized by the plaintiff in
court to support these awards, the jury is given to understand the defendant’s weal th, creat-
ing an opportunity to “send a message” to the defendant by means of a large punitive
damage verdict.

The United States Supreme Court has recognized the escalating problem of runaway
punitive verdicts in two noteworthy decisions, issued within the last several years:

* Hondav. Oberg,? (the Supreme Court ruled that, as amatter of federal constitu-
tional law, judicial review of the amount of a punitive award assessed by ajury
is required).

2 512 U.S. 415 (1994).
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* BMW of North America v. Gore,?® (the Supreme Court held that a $2 million
punitive damage verdict against BMW was unconstitutionally excessive, out-
lining general guidelinesfor reviewing courts when evaluating whether a puni-
tive damage award is excessive.

Both of these decisions demanded that reviewing courts articulate a meaningful basis for
affirming an award for punitive damages.

State legislatures reacted by passing laws that limit the frequency and size of punitive
damage verdicts. The following restrictions exemplify the type of statute most frequently
enacted: (1) defendant must have acted with malice; (2) plaintiff must prove the required
conduct by clear and convincing evidence; (3) a monetary ceiling is placed on punitive
damage awards, (4) trials are bifurcated, and (5) punitive damage awards are apportioned
for some placement in a state fund.

1.
SEVERITY AND FREQUENCY OF PuniTiVE DAMAGES

Since the late 1970's, severa punitive damage verdicts have been highly publicized.
Texaco was subject to a $10 hillion punitive award for tortious interference in the merger
between Getty Oil Company and Pennzoil Company in 1986.4 As aresult, Texaco filed for
bankruptcy. In 1978, the jury awarded a punitive verdict of $120 million in a personal

3 517 U.S. 559 (1996).
4 784 F.2d 1133 (2d Cir. 1986).
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injury case. Grimshaw v. Ford Motor Co.® involved but asingle injured claimant. The case
tested automobile crash worthiness and resulted in an enormous verdict against Ford.

A. Rand Corporation Sudy

The Rand Corporation’s Institute for Civil Justice conducted a study of the mean puni-
tive damage verdicts in San Francisco County, California, and in Cook County, Illinais,
over the course of the 1980’s. This study found that in San Francisco County, the median
punitive damage award was $63,000, and in Cook County it was $43,000. Moreover, from
1985 to 1994, punitive damages were awarded in 20% of the cases in general and 2% of
products liability cases, within selected jurisdictions. The trend demonstrated that punitive
damage awards generally increased from 1985 to 1989 and from 1990 to 1994.

Furthermore, in a 1990 article analyzing the future of punitive damages,’ the authors
predict that the frequency and severity of punitive damages will continue to increase. This
increase will be evident especially in bad faith, medical malpractice, and products liability
claims.

B. Early Frequency of Punitive Damages

Inasimilar five-state study of 305 product liability casesfrom 1983 to 1985, alluded to
earlier, the United States General Accounting Office found that compensatory damages
were awarded in only fifty-five of those cases. What's more, punitive damages also were
awarded in only twenty-three of thosefifty-five (41%) cases.® The punitive damage awards
ranged from $500 to $7 million. These awards, however, manifested a high correlation
between the size of the compensatory damages and the punitive damages. Furthermore,
from 1965 to 1980, only six punitive damage awards occurred in products liability casesin
Cook County and San Francisco County.®

V.
TriAL PHAasING oF PuniTive Damace CASEs

A. Preparing for Appeal

The United States Supreme Court in BMW v. Gore essentially recognized three guide-
posts for reviewing the size of any punitive damage award:

5 174 Cal. Rptr. 348 (Ct. App. 1981).

¢ R-3311-I1CJ.

7 Stephen Daniels & Joanne Martin, Myth and Reality in Punitive Damages, 75 Minn. L. Rev. 1 (1990).
8 Product Liability: Verdicts and Case Resolution in Five Sates, GAO/HRD-89-99.

° 1d. at 29.
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(1) reprehensibility of the defendant’s conduct;
(2) ratio between punitive and compensatory damages; and

(3) comparison to fines or penalties assessed for similar conduct.

All of these factors must be evaluated in determining whether the punitive damage award is
excessive. Typically, partieswill probe al three factors at trial to preserve the appea of the
punitive damage award.

Given these parameters, the most efficient trial strategy occurs in three phases:

(1) determining liability and compensatory damages;
(2) determining whether punitive damages are to be awarded; and

(3) assessing the amount of any punitive damages awarded.™

Thus, judicial resources are preserved by reserving evidence and testimony regarding
punitive damages until a determination is made that liability exists for compensatory dam-
ages. The same holds for the amount of the punitive damage award.

B. Dictating the Trial Phasing

Eighteen states (Alaska, California, Connecticut, Georgia, Kansas, Louisiana, Minne-
sota, Mississippi, Missouri, Montana, Nevada, New Jersey, New York, North Carolina,
North Dakota, Oklahoma, Texas, and Virginia) have adopted statutes that codify trial phas-
ing.! These statutes range in their requirements. Typically, they require that the tria pro-
ceed in two to three phases; that the trial proceed in phasesif the defendant requestsit; that
the trial proceed in phasesif any party requestsit; that the amount of punitive damages be
decided apart from liability for punitive damages, and that compensatory and punitive damage
liability and/or their respective amounts be decided independently.

Minimizing the potential for bias that attached to information regarding a defendant’s
wealth was critical to the Supreme Court determination in Honda v. Oberg.*2 Punitive dam-
ages pose an acute danger of arbitrary deprivation of property. Jury instructions typically
leave the jury with wide discretion in choosing amounts, and the presentation of evidence
of adefendant’s net worth creates the potential that juries will use their verdicts to express
biases against big businesses, particularly those without strong local presence.®

1 RicHARD L. BLATT ET AL., PuniTivE DAMAGES: A STATE-BY-STATE GUIDE TO LAW AND PRACTICE § 1.7 (2004).
nod.

2 512 U.S. 415 (1994).

B |d. at 432.
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Federal courts are permitted to conduct trialsin as many phases as they deem appropri-
ate in the interests of furthering convenience, avoiding prejudice and promoting judicial
economy. Most states have adopted Federal Rule of Civil Procedure 42(b), allowing the
courtsto exercise discretion in this matter. Federal Rule of Civil Procedure 42(b) provides:

The court, in furtherance of convenience or to avoid prejudice, or when separate
trials will be conducive to expedition and economy, may order a separate tria of
any claim, cross-claim, counterclaim, or third-party claim, or of any separate issue
or of any number of claims, cross-claims, counterclaims, third-party claims, or
issues, always preserving inviolate the right of trial by jury as declared by the
Seventh Amendment to the Constitution or as given by a statute of the United
States.

Only Connecticut, lllinois, Louisiana, Nevada, and New Hampshire have failed to adopt a
similar provision.

C. Recovery of Punitive Damages

There is a similar range of conduct required in order to recover punitive damages
against a defendant. The standards typically require malice, conduct more egregious than
gross negligence but not requiring proof of malice, or gross negligence. Other conduct may
be deemed sufficient as identified by statute or arbitration.

1. Malice

Twelve states employ a standard of malice, defined by statute. These are: Arizona,
Cdlifornia, Delaware, Kentucky, Maine, Maryland, Montana, Nevada, North Dakota, Ohio,
Rhode Island, and Virginia** An injured party must show that the alleged wrongdoer in-
tended to harm the injured party.

2. Conduct More Egregious than Gross Negligence but Not Requiring Proof
of Malice
There are twenty-five states that employ a statutory standard requiring conduct more
egregious than gross negligence, exclusive of malice. These are: Alabama, Alaska, Arkan-
sas, Colorado, Connecticut, Georgia, Hawaii, ldaho, Indiana, lowa, Kansas, Minnesota,
Missouri, New Jersey, New Mexico, New York, Oklahoma, Oregon, Pennsylvania, South
Carolina, South Dakota, Utah, Vermont, Wisconsin, and Wyoming.® An injured party must

14 BLaTT, supra note 10, § 3.2 (2004).
% d.
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show that the alleged wrongdoer intentionally acted with wanton or reckless disregard for
therights of others. Proof of cul pability exceeding gross negligenceis needed, and in many
of the states enumerated, proof of gross negligence is sufficient to award punitive dam-
ages.’® This standard is less difficult to meet than the standard of malice because willful
indifference, or wanton or reckless conduct, is sufficient to satisfy the standard.'’

3. Gross Negligence
Seven states employ gross negligence as defined by statute. These include: Florida,
Illinois, Missouri, North Carolina, Tennessee, Texas, and West Virginia.®® Theinjured party
must show that the alleged wrongdoer was unusually careless in disregarding the possible
injurious conseguences that could result from his or her conduct. There is no requirement
of showing that the alleged wrongdoer had any intention of harming the injured party.*®

4. States with Statutes Requiring Proof of Varying Types of Conduct

Other states require conduct of a varying nature in order to sustain an award for puni-
tive damages. L ouisiana and Massachusetts are typical of these states.

V.
JURY INSTRUCTIONS

Jury instructions are intended to assist the members of the jury in reaching averdict by
applying the necessary legal requirements to the facts of the case. Jury instructions can be
divided into the following categories: those providing virtually no guidance; those listing
factors for consideration; those providing substantive guidance, and those with no pub-
lished standards.*

A. Instructions that Provide Virtually No Guidance (Illinois)
The standard punitive damagejury instruction for fifteen states offersvirtually no guid-

ance on the amount of the punitive damages to award. For example, the standard jury
instruction in Illinois provides as follows:

% ]d.
7 od.
8 ]d.
®]d.
2 d.
2 1d., §33.
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If you find that the defendant’s conduct was wilful and wanton and proximately
caused injury to the plaintiff, and if you believe that justice and the public good
require it, you may, in addition to any damages to which you find the plaintiff
entitled, award an amount which will serve to punish the defendant and to deter
others from similar conduct.?

Because of thelack of guidancein thistype of jury instruction, the punitive damage awards
within the jurisdiction are susceptible to constitutional challenge as excessive. Further-
more, the punitive damage awards arguably can be challenged as resulting from bias or
passion, or some otherwise improper condition.?

B. Instructions that Specify Factors for Consideration

There are twenty-two states that specify factors for consideration in awarding punitive
damages. These include: Alabama, Alaska, Arizona, Arkansas, California, Florida, Idaho,
lowa, Kentucky, Maine, Maryland, Minnesota, Nevada, New Jersey, New Mexico, Ohio,
Oregon, Pennsylvania, South Carolina, South Dakota, Wisconsin, and Wyoming.

The standard jury instructions for Arkansas, Florida, |daho, Maryland, New Jersey and
Wyoming alow the defendant’s financial condition to be used by the jury in determining
the amount of any punitive damage award.?* Such latitude is sometimes viewed as permit-
ting jurorsto redistribute wealth rather than prescribing a punishment that fits the conduct.
For example, aNew Mexico instruction provides:

In the event you find that plaintiff should recover actual or nominal damages, and
if you further find that the acts of defendant were [wilful, wanton, malicious, reck-
less, grossly negligent, fraudulent and in bad faith], then you may award exem-
plary or punitive damages. Such additional damages are awarded for the limited
purposes of punishment and to deter from the commission of like offenses.

The amount of exemplary or punitive damages must be based on reason and jus-
tice taking into account al the circumstances, including the nature of the wrong
and such aggravating and mitigating circumstances as may be shown. The amount
awarded, if any, must be reasonably related to the actual damages and injury and
not disproportionate to the circumstances.®

2 L. PaTTERN JURY INSTR.— Civ. 35.01 (2005 ed.).
3 BLATT, supra note 10, § 3.3.

2 1d.

% |d.
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Likewise, a Floridainstruction provides:

If you find for (claimant) and find also that [the defendant] [any defendant whom
you find to beliableto (claimant)] acted with malice, moral turpitude, wantonness,
willfulness or reckless indifference to the rights of others, you may, in your discre-
tion, assess punitive damages against such defendant as punishment and as a de-
terrent to others. If you find that punitive damages should be assessed against [the]
[any] defendant, you may consider the financial resources of such defendant in
fixing the amount of such damages. [You may assess punitive damages against
one defendant and not the other(s) or against more than one defendant in different
amounts].?

C. Sates Providing Substantive Guidance

Three states (Connecticut, Kansas, and Oklahoma) provide substantive guidance by
which to determine an amount which may be awarded as punitive damages. A formulais
specified for calculating damages or applying alimit on the amount of any punitive damage
award. Challenges to punitive damages lodged in these jurisdictions appear as challenges
to the judicially imposed caps that violate due process requirements.?’

By way of example, a Connecticut instruction provides:

If the plaintiff has proven to you that the conduct of the defendant had any one of
these characteristics, then he is entitled to have you add to the damages given in
compensation for his losses and injury an additional sum as exemplary damages.
The measure of these damages is the reasonable expense which he has incurred,
including counsel fees, in prosecuting this action, less taxable costs, which if he
recovers, will beincluded in the judgment, and which I instruct you, will amount
to$ 28

D. Sateswithout Published Sandard Jury Instructions

There are ten states (Delaware, Hawaii, Louisiana, Massachusetts, Michigan, Nevada,
Rhode Island, Utah, Vermont, and Washington) without any published jury instructions on
punitive damages. Constitutional challenges vary from case to case depending upon the
language contained within the instructions given to the jury at the timeit is instructed.?
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VI.
CHALLENGES To PuniTive DaAMAGES

A. Constitutional Amendments

The First Amendment guarantees freedom of speech and freedom of the press. In the
case, Gertz v. Robert Welch, Inc.,* the Supreme Court observed:

... [a] jury['s] discretion to award punitive damages unnecessarily exacerbatesthe
danger of media self-censorship . . . [t]hey are not compensation for injury. In-
stead, they are private fines levied by civil juries to punish. In short, the private
defamation plaintiff who establishes liability . . . may recover only such damages
as are sufficient to compensate him for actual injury.®

The Eighth Amendment commands that excessive bail shall not be required, nor exces-
sive fines imposed, nor cruel and unusua punishments inflicted. Finally, the Fourteenth
Amendment states that all persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or immu-
nities of citizens of the United States, nor shall any State deprive any person of life, liberty
or property, without due process of law; nor deny any person within its jurisdiction the
equal protection of the laws.

B. Supreme Court Cases

The Supreme Court has considered several relevant cases within the context of puni-
tive damages. In Aetna Life Insurance Co. v. Lavoie,* the Court suggested in dictathat the
constitutionality of large punitive damage awards was subject to question. This pronounce-
ment has cleared the way generally for numerous cases challenging the constitutionality of
punitive damage awards. Though provided with an initial opportunity, the Supreme Court
failed to rule on the issue of the constitutionality of punitive damages in Bankers Life &
Casualty Co. v. Crenshaw.® Later, in Browning-Ferris Industries of Vermont v. Kelco Dis-
posal, Inc.,* the Court rejected the Eighth Amendment challenge to punitive damages, but
expressly allowed for afuture challenge under the Fourteenth Amendment.

2 418 U.S. 323 (1974).
3 |d. at 350.

2 475U.S. 813 (1986).
3 486 U.S. 71 (1988).
% 492 U.S. 257 (1989).
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Furthermore, in Pacific Mutual Life Insurance Co. v. Hadlip,® the Supreme Court ad-
dressed that Fourteenth Amendment challenge, holding that large punitive damage awards
do not violate the Due Process Clause of the Fourteenth Amendment per se. However,
because this decision only validated the Alabama scheme for assessing punitive damage
awards, it did not finally decide all aspects of a Fourteenth Amendment challenge. Instead,
and moreimportantly, it allowed for constitutional challengeto any state schemethat framed
a process for assessing punitive damages.

Considering a broadened spectrum of constitutional issuesin TXO Production Corp. V.
Alliance Resources,* the Supreme Court observed that there is no mathematical “bright
line” between an award that is constitutionally acceptable and one that is not. In Haslip the
Court had observed that a punitive damage award four timesthat of compensatory damages
was “closetotheling” of “constitutional impropriety.”*” However, in TXO it affirmed puni-
tive damages that were 526 times greater than the actual damages. The Court found such an
award to be reasonable in that it might deter the defendant from engaging in the same
potentially harmful conduct. In determining whether such a punitive damage award was
excessive, the Court adopted a reasonabl eness standard, rather than specific objective cri-
teria, to guide lower courts as they review punitive damage awards. Such a standard takes
full account of a lower court’s determination concerning the potential harm that might
result from the defendant’s conduct. Furthermore, where the actual or potential harm stem-
ming from the defendant’s conduct is great, a disproportional punitive damage award also
may be reasonable.

Subsequently, in Honda v. Oberg,®® the Supreme Court reasoned that a 1910 amend-
ment to the Oregon Constitution, which prohibited judicial review of ajury’s punitive dam-
age award “unless the court can affirmatively say there is no evidence to support the ver-
dict,” violated the Due Process Clause of the Fourteenth Amendment. Thus, the Fourteenth
Amendment imposed some limitation on the size of a punitive damage award. Most impor-
tantly, it required that the courts engage in a meaningful review of the punitive damage
award. Any restriction on the ability of a court to review the amount of such an award is
unconstitutional.

Finally, in BMW of North America v. Gore,* the Court invoked the notice requirements
of the Fourteenth Amendment and determined that a punitive damage award might be un-
constitutional because the defendant “did not receive adequate notice of the magnitude of

499 U.S. 1 (1991).

% 500 U.S. 443 (1993).
9 Hadlip, 499 U.S. at 24.
% 512 U.S. 415 (1994).
% 517 U.S. 559 (1996).
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the sanction.”“° As such, punitive damages could not be imposed by state courts for out-of-
state conduct. The Court also introduced three guideposts to be used by trial and appellate
courts in evaluating whether a punitive damage award was unconstitutionally excessive.
Appellate courts might substitute their own judgment for such punitive damage awards
when lower courts exceed the range of the guideposts. These guideposts were identified by
the BMW Court as follows:

(1) the reprehensibility of the defendant’s conduct;
(2) the ratio between punitive and compensatory damages awards; and

(3) the comparison with criminal finesor civil penalties available for similar con-
duct.

1. Reprehensibility of the Conduct

This guidepost requires an independent evaluation of the nature of defendant’s con-
duct. The conduct is not considered reprehensible when it reflects reasonable executive
decisions or an intention to comply with existing laws. BMW had attempted to comply
with the relevant disclosure laws; therefore, a punitive damage award based upon BMW'’s
conduct was improper.

2. Ratio between Punitive and Compensatory Damage Awards

A reviewing court must evaluate the ratio between punitive and compensatory dam-
ages. In BMW, the $2 million punitive damage award, when compared with the $4,000
compensatory damages award, was 500 to 1. Such awards must “raise a suspicious judicial
eyebrow”* to warrant invalidation on this ground.

3. Comparison with Criminal Fines or Civil Penalties Available for
Similar Conduct

A punitive damage award exceeding the maximum statutory civil or criminal fine for
similar conduct may be unconstitutional. The Court found that the $2 million punitive
damage verdict was substantially greater than statutory fines available in Alabamaor else-
where for similar conduct. In the absence of a history of noncompliance with known statu-
tory requirements, there is no basis for assuming that a more modest sanction would not
have been sufficient to motivate full compliance with the disclosure requirement imposed
by the Alabama Supreme Court in this case.

© |, at 574,
“ |d. at 583 (quoting TXO, 509 U.S. at 481).
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In Cooper Industries, Inc. v. Leatherman Tool Group, Inc.,*? the Supreme Court ruled
that reviewing courts must apply a de novo standard when examining the constitutionality
of punitive damage awards. The Court, therefore, reversed the Ninth Circuit’s application
of abuse of discretion in affirming a jury award of $50,000 compensatory damages and
$4.5 million in punitive damages. Unlike the measure of actual damages suffered, which
presents a question of historical or predictive fact, the level of punitive damages is not a
factual issue tried by the jury in the same manner. The Court therefore ordered remand,
noting that “our own consideration of each of the three Gore factors reveals a series of
guestionable conclusions by the District Court that may not survive de novo review.”*
Thus, appellate courts must apply the three guideposts identified in BMW v. Gore for the
purpose of effecting de novo review.

C. Most Recent Pronouncements
The Supreme Court’s most recent pronouncement in this area occurred in the case of

Sate Farm Mutual Automobile Insurance Co. v. Campbell.** The Court there re-empha-
sized the principles by which punitive damage awards must be scrutinized:

(1) degree of reprehensibility of the defendant’s misconduct;

(2) disparity between the actua or potential harm suffered by plaintiff and the
punitive damages awarded; and the

(3) difference between the punitive damage award and any civil penalties im-
posed in comparable cases.

Given this analysis, the Court in Sate Farm held that the $145 million punitive damage
award was grossly excessive and violated the Due Process Clause of the Fourteenth Amend-
ment. Sate Farm involved the claim by an insured against the insurer alleging bad faith,
fraud and intentional infliction of emotional distress. The Court’s comments on the three
factors or guideposts are instructive.

1. Reprehensibility of Defendant’s Conduct

“The most important indicium of the reasonableness of a punitive damages award is
the degree of reprehensibility of the defendant’s conduct:”*

2 532 U.S. 424 (2001).
@ 1d. at 441.
“ 538 U.S. 408 (2003).
 1d. at 419.
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The Court went on to note that the State does not “have a legitimate concern in imposing
punitive damages to punish a defendant for unlawful acts committed outside of the State’s

We haveinstructed courts to determine the reprehensibility of a defendant by con-
sidering whether: the harm caused was physical as opposed to economic; the tor-
tious conduct evinced an indifference to or a reckless disregard of the health of
others; the target of the conduct had financial vulnerability; the conduct involved
repeated actions or was an isolated incident; and the harm was the result of inten-
tional malice, trickery, or deceit, or mere accident. The existence of any one of
these factors weighing in favor of plaintiff may not be sufficient to sustain a puni-
tive damages award; and the absence of all of them renders any award suspect. It
should be presumed [that] a plaintiff has been made wholefor hisinjuries by com-
pensatory damages, so punitive damages should only be awarded if the defendant’s
culpability, after having paid compensatory damages, is so reprehensible as to
warrant the imposition of further sanctions to achieve punishment or deterrence.*

jurisdiction.”#

When calculating punitive damages, due process does not permit the courts of one
jurisdiction to adjudicate the merits of other parties' hypothetical claims against a given
defendant under the guise of the reprehensibility analysis. “A defendant’s dissimilar acts,
independent from the acts upon which liability was premised, may not serve asthe basisfor

punitive damages.”*®

47

48

49

2. Size of Punitive Damage Awards
Addressing the second guidepost, the Supreme Court in Sate Farm declared:

We decline again to impose a bright-line ratio which a punitive damages award
cannot exceed. Our jurisprudence and the principles it has now established dem-
onstrate, however, that, in practice, few awards exceeding a single-digit ratio be-
tween punitive and compensatory damages, to a significant degree, will satisfy
due process. In Hadlip, in upholding a punitive damages award, we concluded that
an award of more than four times the amount of compensatory damages might be
close to the line of constitutional impropriety. . . . When compensatory damages
are substantial, then a lesser ratio perhaps only equal to compensatory damages,
can reach the outermost limit of the due process guarantee. . . . In sum, courts must
ensure that the measure of punishment is both reasonable and proportionate to the
amount of harm to the plaintiff and to the general damages recovered.®®

Id.

Id. at 422.

Id. at 425-26.
Id. at 425.
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3. Disparity between Punitive Damages and Similar Civil Penalties
Likewise, when addressing the third guidepost, the Court asserted:

Great care must be taken to avoid use of the civil processto assess criminal penal-
ties that can be imposed only after the heightened protections of a criminal trial
have been observed, including, of course, its higher standards of proof. Punitive
damages are not a substitute for the criminal process, and the remote possibility of
acriminal sanction does not automatically sustain a punitive damages award.*

Punitive damages should only be awarded in narrow circumstances where the plaintiff
has established particularly egregious behavior on the part of the defendant, which is also
part of a pattern of similar conduct and which is unlikely to be deterred by an award of
compensatory damages alone. Moreover, where punitive damages are awarded, such an
award must be reasonable and must be proportional to the harm caused and the compensa-
tory damages awarded. Asthe Supreme Court has noted, punitive damages are not a substi-
tute for criminal penalties; those penalties may be awarded only upon a criminal trial with
all its due process protections and heightened burden of proof.

VII.
DeveLoPMENTS BEYoND StaTE FARM v. CAMPBELL:
CHALLENGING THE GUIDEPOSTS

A. Reprehensibility of Defendant’s Conduct

As a post-script to the decision in Sate Farm, some courts have yet to interpret what
conduct warrants punitive damages. Lower courts have applied different guidelinesin de-
termining reprehensible conduct. As such, the Sate Farm reprehensibility guidepost has
not become a national standard in determining what conduct is sufficiently reprehensible to
warrant a punitive damage award.

In Werremeyer v. K.C. Auto Salvage Co.,* a couple sought damages after buying an
automobile at a salvage auction and later learned that the automobile had been created in a
“chop shop.” The court affirmed a punitive damage award of fourteen times the compensa-
tory award. Acknowledging that the plaintiffs suffered no physical harm, the court deter-
mined that the defendant’s actions were singularly reprehensible because the automobile
held the possibility of creating a future safety risk. Furthermore, although the court ac-
knowledged that the plaintiffs were not financially vulnerable, it ruled them to be so be-
cause they were individuals rather than a corporate or government entity.

%0 |d. at 428.
51 No. WD61179, 2003 Mo. App. LEXIS 1074 (Mo. Ct. App., June 30, 2003).
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Addressing the same reprehensibility guidepost in Roth v. Farner-Bocken Co.,* the
court there used a different rational e to interpret Sate Farm. In Roth, an employer opened
a package from a lawyer addressed to the plaintiff at the employer’s office. The package
returned notes and a tape recording of a meeting between the employer and the plaintiff
during which the plaintiff was fired. After copying the contents of the package and for-
warding them to higher managers, the materials were re-packaged so asto conceal that they
had been opened and sent on to the plaintiff. The jury awarded the plaintiff $25,000 in
compensatory damages and $500,000 in punitive damages. Since the award represented a
twenty-to-oneratio of punitive to compensatory damages, the case was remanded for anew
trial on damages. The court noted that the initial intrusion was not intentional, since the
package was opened in the ordinary course of business, the package bore the employer’s
business address, and the package was not marked “personal and confidential.” However,
reading and photocopying the contents of the package exceeded company policy. Never-
theless, this had been only the second occurrence. Furthermore, there was no threat to any
person’s health or safety; the harm was purely economic. Thus, in terms of areprehensibil-
ity analysis, the punitive damage award might be excessive.

B. Ratio between Punitive and Compensatory Damages

Since the decision in Sate Farm, one-third of al cases where the punitive damage
award exceeded a nine-to-one ratio have been affirmed. In Mathias v. Accor Economy
Lodging Inc.,? the plaintiffs sued after they were bitten by bedbugs while spending a night
at aMotel 6 in Chicago. Each plaintiff was awarded $5,000 in compensatory damages and
$186,000 in punitive damages by the jury — aratio in excess of 37-to-1. The Seventh
Circuit affirmed the decision athough the bedbug bites resulted in no lasting harm. The
conseguential injuries consisted of short-term minor discomfort and itching. The court ruled,
however, that the hotel’s history of past conduct warranted the punitive award. In 1998 the
exterminator noticed bedbugs and recommended spraying the entire motel, at a cost of
$500. The motel refused. In 1999, motel personnel paid to spray a specific room after
finding bedbugs yet again. The same personnel then asked the exterminator to spray the
rest of the motel at no charge. The exterminator refused. In 2000, the motel management
subsequently became aware of frequent room refunds after customer complaints of bug
bites. Thereafter, the motel maintained a“do not rent” list of infested rooms. However, they
routinely rented rooms on this list when other rooms were not available.

%2 667 N.W.2d 651 (S.D. 2003).
%3 347 F.3d 672 (7th Cir. 2003).
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In affirming the award, the Seventh Circuit first noted that the Supreme Court had not
established firm limits on theratio of punitive to compensatory damages; rather, it had only
set guidelines. The court then looked to longstanding principles of law to justify affirming
the punitive damage award. First, the “punishment must fit the crime,” i.e., it should be
proportional to the wrongfulness of the defendant’s actions. Second, defendants are en-
titled to reasonabl e notice of the sanction for specified wrongful acts, and third, the punish-
ment must be based on the wrong done, not the status of the defendant. When considering
the facts of the case in light of these principles, the court affirmed the punitive damage
award.

C. Comparison with Criminal Fines or Civil Penalties for Smilar Conduct

Very few courts have had occasion to interpret this Sate Farm guidepost. However,
when confronted with it, many courts misinterpret it. In Motherway, Glenn & Napleton v.
Tehin,> the court affirmed a punitive damage award after comparing the punitive damage
award to the criminal sanction for theft. The court reasoned that since the punitive award
was only six timesthe theft sanction, it was reasonabl e since it was considerably lower than
the ratios (over 100-to-1) at issue in BMW v. Gore and Sate Farm.

Similarly, in Romo v. Ford Mator Co.,* the plaintiffs sued Ford after they suffered
injuries in an automobile collision that killed their brother and parents. The plaintiffs al-
leged a defective design in their used 1978 Ford Bronco, with aroof that was two-thirds
fiberglass. The jury awarded plaintiffs $6.2 million in compensatory damages as well as
$290 million in punitive damages, finding that Ford executives had acted with malice in
failing to warn buyers about alack of rollover protection. The 5th District upheld the puni-
tive damage award, which was later denied review by the California State Supreme Court.
In light of its Sate Farm ruling, the United States Supreme Court remanded the case for
further review. The court of appeals then reduced the punitive damage award from $290
million to nearly $23.7 million, a five-to-one ratio of punitive to compensatory damages.
Following an extensive review of the analysis in Sate Farm and a look at the history of
punitive damages, the California appeals court held that the high court had “impliedly
disapproved” of the broad view “of the goal and measure of punitive damages’ as accepted
in California, adopting instead a constitutional view that the permissible punishment is
restricted to “the harm inflicted on the present plaintiffs.” %

5 No. 02-C-3693, 2003 U.S. Digt. I1l. LEXIS 10928 (N.D. 11, June 26, 2003).
55 6 Cal. Rptr. 3d 793 (Ct. App. 2003).
5 |d. at 801.
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The court noted that, under this standard, deterrence “arises as a natural result of im-
posing damages over and above traditional compensatory damages, not from the imposi-
tion of sanctionsin anindividual case that are actually disabling to the defendant.”” While
the court of appeal s recognized the United States Supreme Court’s view that most punitive
awards should be limited to single-digit multipliers of compensatory damages, it made an
exception for the wrongful-death causes of action, where the trial court could not award
damages for pain and suffering. “[P]ublic policy and legitimate interests of the state in the
protection of its people require a mechanism to punish and deter conduct that kills people.
It would be unacceptable public policy to establish a system in which it is less expensive
for a defendant’s malicious conduct to kill rather than injure avictim.”®

Alluding to the further prohibition against punishing adefendant for everything it might
have done wrong,® Justice Steven Vartabedian noted that this decision marked a substan-
tial change in California punitive damages law from that outlined in the 1981 ruling in
Grimshaw v. Ford Motor Co.%° Punitive damages may be awarded only in relation to the
harm done to the plaintiffsin a particular case — not as a bludgeon to deter similar actsin
the future. The court also remarked that a defendant’s general wealth can be considered
only to determine the appropriate punishment for any particular malicious conduct, not for
its conduct across-the-board.

The 5th District also released an unpublished companion ruling. In Johnson v. Ford
Motor Co.,* the court used its rationale about Sate Farm to reduce a punitive damages
award of $10 million to approximately $53,000 in alemon law case.

D. Wsconsin Case Law

When considering the reprehensibility of the conduct, courts can consider similar con-
duct of the defendant on other occasions. However, courts differ widely about what consti-
tutes similar conduct as opposed to an isolated incident. In Trinity Evangelical Lutheran
Church v. Tower Insurance Co.,*? the plaintiff church sued itsinsurer for bad faith after the
parties discovered that, as the result of a mutual mistake, the church’sinsurance policy did
not provide hired and non-owned auto insurance. The church was awarded $15,750 in
compensatory damages and $3.5 million in punitive damages, a ratio of approximately
200-to-1. The appellate court affirmed the punitive damage award, in part because the same
insurer had been brought into court on another occasion, 30 years earlier, on asimilar issue.

57 1d. at 802.

% |d. at 810-11.

% 1d. at 802.

80 174 Cal. Rptr. 348 (Ct. App. 1981).
61 F040188 and F040529.

52 661 N.W.2d 789 (Wis. 2003).
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Trinity had intended to purchase insurance for “hired and non-owned” vehicles. It was
not until after an accident that the parties discovered that the insurance agent failed to
check the appropriate box on the insurance form requesting such coverage. Once discov-
ered, the agent notified Trinity of the mistake, requiring that Tower Insurance remedy the
situation and backdate the coverage. During the litigation, however, Tower Insurance filed
asummary judgment motion seeking to dismissfor lack of coverage, even though aformer
Tower underwriter acknowledged during discovery that he had been asked to include such
coveragein Trinity’s policy at the agent’s request.

Tower eventually stipulated to reform Trinity’s policy, providing coverage for the acci-
dent. Trinity then amended its complaint to allege abad faith claim against Tower. Thetrial
court granted summary judgment on the bad faith claim but held ajury trial on the punitive
damages claim.

On appeal to the Wisconsin Supreme Court, Tower Insurance argued that the interme-
diate appellate court erred in upholding a “grossly excessive’ punitive damage award in
violation of due process constraints. In its determination, the Wisconsin Supreme Court
stated that the factors necessary for an award of punitive damages require ashowing of: (1)
evil intent deserving of punishment or of something in the nature of special ill-will; (2)
wanton disregard of duty; or (3) gross or outrageous conduct.®® According to Wisconsin
law, the award of punitive damagesin a particular case is within the discretion of the jury.
Consequently, the Wisconsin Supreme Court is reluctant to set aside an award merely be-
causeit is excessive.*

In determining whether an award of punitive damages is excessive, the United States
Supreme Court has applied athree-part test as set forth in Sate Farm. Applying avirtually
identical test, Wisconsin courts have been urged to consider, from the following, those
factors that are most relevant to the case at bar in order to determine whether a punitive
damage award is excessive: (1) the grievousness of the acts; (2) the degree of malicious
intent; (3) whether the award bears areasonabl e rel ationship to the award of compensatory
damages; (4) the potential damage that might have been caused by the acts; (5) the ratio of
the award to civil or criminal penalties that could be imposed for comparable misconduct;
and (6) the wealth of the wrongdoer.®®

When applied to the facts of the instant case, the record disclosed sufficient evidence
that Tower acted with intentional disregard of Trinity’s rights, which justified the submis-
sion of punitive damages to the jury. The award thus met the three-part test for assessing

& 1d. at 797.
6 1d. at 798.
& 1d. at 800.
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whether punitive damages were “grossly excessive.” |n addition, the state had a legitimate
interest in ensuring that insurance companies fulfill their fiduciary and contractual obliga-
tions. Furthermore, the supreme court stated that the $3.5 million punitive damage award
against Tower Insurance would servethelegitimate state interest in deterrence, aswell asin
punishment.5¢

VIII.
CONCLUSION

Thisarticle has examined punitive damages awardsin the United States from a histori-
cal perspective, with particular attention to recent decisions of the United States Supreme
Court. Because of its critical impact in setting guidelines for the review of punitive dam-
ages, specific focus has attached to the decision in Sate Farm v. Campbell, and the ap-
proach of individual states following Sate Farm. In retrospect, it is clear that the Supreme
Court has provided a framework by which to limit the expansion of punitive damage ver-
dicts. Only time will tell if the trend to hold punitive damages in check will continue.

€ Id.
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