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Comparison of Consumer Fraud
SatutesAcrossthe Fifty States'

Alan S. Brown
Larry E. Hepler

I
INTRODUCTION

Together with the District of Columbia, every state now has codified some form of
consumer protection.! Although these statutes vary widely from state-to-state, they typi-
cally include one element of commonality: in oneway or another, their family treesinclude
the Federal Trade Commission (“FTC") Act? in targeting fraudulent or deceptive acts. Un-
like the FTC Act, however, most of these “little FTC acts’ authorize private causes of
action. In this authorization resides their power — and their danger.

These little FTC acts nibble around the edges of the common law, whose counterparts
include causes of actions for fraud and breach of contract. Almost without exception, how-
ever, these statutory authorizations of private action offer advantages over their common
law ancestors. Those differences are the focus of this article.

T Submitted by the authors on behalf of the FDCC Commercial Litigation Section.
1 See Comparison of Consumer Fraud Statutes table that follows this article.
2 15U.SC.S 8841-77 (1991).
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Alan S Brown, a partner at Locke Reynolds LLP, Indianapo-
lis, Indiana, focuses his practice on commercial, contract
and complex litigation. He is chair of the firm's Business
Services Group; chair of the Business Litigation Group, and
former member of its management committee (chair 1997-
2000). Mr. Brown isa member of the Indianapolis Bar Asso-
ciation; Federation of Defense & Corporate Counsel (direc-
tor; past chair, Business Torts and Commercial Litigation
Section); Federal Bar Association; Seventh Circuit Bar As-
sociation, and Defense Trial Counsel of Indiana. He has
served as a faculty member for the National Institute of Trial
Advocacy, the Indiana Continuing Legal Education Forum, the FDCC Litigation Manage-
ment College, and the FDCC Law Firm Management Conference. Mr. Brown is admitted
to practicein Indiana, the Seventh Circuit Court of Appeals and the United Sates Supreme
Court. Hereceived his A.B. from Indiana University in 1974 and his J.D., cum laude, from
Indiana University School of Law in 1978.

Asany trial lawyer will attest, common law fraud is difficult to prove. Its elements are
rigorous and unyielding: an intentional misrepresentation of material facts; reliance by the
recipient;® causation, and damages.* Many of these elements are omitted from consumer
fraud statutes. While most statutes require some aspect of willfulness, some do not.® Infact,

8 Many states parse the reliance element into two pieces —the right of reliance (requiring that reliance be
reasonable under the circumstances) and actual reliance (requiring some action detrimental to the recipi-
ent). See 37 C.J.S. Fraud § 129, at 455-56 (1955); 37 C.J.S. Fraud § 41 (2003). See, eg., Vaughn v.
Genera Foods Corp., 797 F.2d 1403, 1415 (7th Cir. 1986) (“to state a cause of action for fraud, a party
must prove not only that he acted in reliance but also that he had the right to do so0.”); Columbia Gas
Transmission Corp. v. Ogle, 51 F. Supp. 2d 866, 875 (S.D. Ohio 1997) (fraud requires an act of reliance
and a right to such reliance); Smith v. Smith, 820 So. 2d 64, 73 (Ala. 2001) (fraud requires a right of
reliance, which must have been reasonable); Cullison v. Pride O’ Texas Citrus Ass' n, 355 P.2d 898, 899
(Ariz. 1960) (right to reliance is amandatory element in fraud); Kaminsky v. Wye, 132 So. 2d 44, 48 (Fla.
Dist. Ct. App. 1961) (right to rely requires reasonable diligence); Shrives v. Talbot, 398 P.2d 448, 451
(Idaho 1965) (elements of fraud include reliance on arepresentation and aright to rely upon it); Robertsv.
Agricredit Acceptance Corp., 764 N.E.2d 776, 779 (Ind. Ct. App. 2002) (element of reliance has two
components: fact of reliance and right of reliance); Burger v. Nationwide Mut. Ins. Co., 632 P2d 1381,
1383 (Or. Ct. App. 1981) (basic element of fraud is reliance, which requires “not reliance alone, but reli-
ance where thereisaright torely”).

4 See W. Pace KEeToN ET AL., PRosser AND KEETON ON THE Law oF Torrts § 105 at 728 (5th ed. 1984)
(reciting the elements of common law fraud).

5 SeeSection 111 (D), infra.
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Larry E. Hepler isa managing partner of Burroughs, Hepler,
Broom, MacDonald, Hebrank & True in Edwardsville, I1li-
nois. His primary emphasis is the defense of class actions
and complex, multi-party civil cases involving a wide range
of subjects, including all aspects of consumer fraud, personal
injury, products liability, commercial, toxic torts, construc-
tion and insurance litigation. Mr. Hepler received his under-
graduate degree from Bucknell University (A.B. 1965) and
his law degree from Washington & Lee University (J.D.,
magna cum laude, 1968). While at Washington & Lee Uni-
versity, Mr. Hepler was selected to the Order of the Coif and
Omicron Delta Kappa; he also served as articles editor of the Washington & Lee Law
Review. He is a member of the Madison County (IL), Illinois Sate and American Bar
Associations; the Missouri Bar; the Bar Association of Metropolitan S. Louis; Illinois
Association of Defense Trial Counsel; Defense Research Ingtitute, and the American Board
of Trial Advocates. He has been a member of the Board of Directors, Illinois Institute for
Continuing Legal Education, and is also a member of the Federation of Defense & Corpo-
rate Counsel, where he served as Chair of the Trial Tactics Section and the Economics of
Law Practice Section. He also served as vice chair of the Technology Committee, was
elected to the Board of Directors in 2000, and served as Regional Vice President of the
Federation of Defense & Corporate Counsel. In addition, he has served as a faculty mem-
ber for the FDCC Litigation Management College.

many states relax or even eliminate the element of reliance,® and some states do not even
require a showing of causation or injury.”

Somelittle FTC acts provide major advantages for claimants when compared to breach
of contract claims. Most obviously, the relaxation of standing requirements allows for ac-
tions by plaintiffswho lack the privity required for abreach of contract claim. Furthermore,
recovery may be available in the absence of any breach.

Illustrative of these relaxed elementsisthe most famous (or notorious) of the consumer
fraud statutes, California’s Unfair Competition Law.® That section, widely known as § 17200,
has no standing requirement and does not even require a plaintiff to have been affected by

8 CaL. Bus. & Pror. CopE § 17200 (2004).
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the defendant’s conduct. Rather, it is enough for the plaintiff to allege and prove that the
public was likely to be deceived by the conduct in question.®

The relaxation of common law elementsis only part of the alure of this class of stat-
utes, however. Many provide statutory, enhanced, treble or punitive damages. The avail-
ability of attorney’sfees under these statutes further distinguishes them from their common
law antecedents, providing a siren’s song to plaintiffs’ counsel .

Il.
THE ORIGIN oF CoNSUMER FRAUD STATUTES

Consumer protection statutes find almost as many variations as there are states. Most
consumer fraud statutes are based in part on the Uniform Deceptive Trade Practices Act,
the Uniform Consumer Sales Practices Act, or the Federal Trade Commission Act, with
numerous changes and adjustments. Some states have adopted several statutes prohibiting
consumer fraud, each with its own (often conflicting) elements and remedies.

A. Satutes Smilar to Uniform Deceptive Trade or Consumer Sales Practices Acts

Approximately thirty states have adopted legislation based at least in part on the Uni-
form Deceptive Trade Practices or Uniform Consumer Sales Practices Acts. These acts are
characterized by alisting of prohibited practices. Colorado, for example, lists forty-three
categories of prohibited activities including:

(@ knowingly pass[ing] off goods, services, or property as those of another;

(b) disparag[ing] the goods, services, property, or business of another by false or
misleading representation of fact;

9 1d. 8 17203; see also Schnall v. Hertz Corp., 93 Cal. Rptr. 2d 439, 457 (Ct. App. 2000) (unlike common
law fraud, under the UCL “it is only necessary to show that members of the public are likely to be de-
ceived”).

1 The attraction is strongest for claims brought under California’'s Unfair Competition Law, for which
damages to a non-elderly, non-disabled plaintiff are not recoverable, but for which attorney’s fees are
recoverable. See Walker v. Countrywide Home Loans, 121 Cal. Rptr. 2d 79, 94 (Ct. App. 2002) (“The
unfair competition law does not provide for attorney fees, and relief isgenerally limited to injunctive relief
and restitution. . . . [however,] [i]f a plaintiff prevails in an unfair competition law claim, it may seek
attorney fees asa private attorney general pursuant to Code of Civil Procedure section 1021.5.”). See also
Cel-Tech Communications, Inc. v. Los Angeles Cellular Tel. Co., 973 P.2d 527 (Cal. 1999) (remedies of
the unfair competition law are cumulative to the remedies or penalties available under all other laws of
Cadlifornia). Cf. TIG v. Andrews Sporting Goods, Inc., 2002 WL 1293043, at *5 (Cal. Ct. App., June 12,
2002) (unpublished opinion) (under the unfair competition law, “[p]laintiffs may not receive damages,
much less treble damages, or attorney fees) (citation omitted); Walker v. Countrywide Home Loans, Inc.,
121 Cal. Rptr. 2d 79 (Ct. App. 2002) (the unfair competition law does not provide for attorney’sfeesto the
prevailing party).
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(c) advertiging] goods, services, or property with intent not to sell them as ad-
vertised;

(d) refug[ing] or fail[ing] to obtain all governmental licenses or permits required
to perform the services or to sell the goods, food, services, or property as
agreed to or contracted for with a consumer.™

Mississippi, in contrast, lists only eleven categories of prohibited activities.*?
Thefollowing statutes are drafted as uniform act provisions: Alabama Deceptive Trade
Practices Act;*® Alaska Unfair Trade Practices and Consumer Protection Act;** Arkansas
Deceptive Trade Practices Act;*® California Consumers Legal Remedies Act;'® Colorado
Consumer Protection Act;'” Delaware Deceptive Trade Practices Act;*® District of Colum-
bia Consumer Protection Procedures Act;'® Georgia Uniform Deceptive Trade Practices
Act? (injunctive remedy only); Hawaii Uniform Deceptive Trade Practice Act;? |daho
Consumer Protection Act;? Illinois Uniform Deceptive Trade Practices Act? (injunctive
remedy only); Indiana Deceptive Consumer SalesAct;* Kansas Consumer Protection Act;
Maine Uniform Deceptive Trade Practices Act?® (injunctive remedy only); Maryland Pro-
tection Act;?” Michigan Consumer Protection Act;?® Mississippi Consumer Protection Act;?®
Nebraska Uniform Deceptive Trade Practices Act® (injunctive remedy only); New Hamp-

1 CoLo. Rev. Stat. AnN. § 6-1-105 (2004).

2 Miss. Cope ANN. § 75-24-5 (2004).

13 ALA. CopE § 8-19-5 (2004).

14 ALASKA StaT. § 45.50.471 (Michie 2004).

5 Ark. Cope ANN. § 4-88-108 (Michie 2004).

16 CaL. Civ. CopE § 1770 (West 2004).

17" CoLo. Rev. StaT. AnN. § 6-1-105 (West 2004).

8 DeL. Cope ANN. tit. 6, 88 2531 - 2536 (2004).

1 D.C. Cope ANN. § 28-3904 (2004).

2 GA. Cope AnN. 88 10-1-370 to 10-1-375 (2004).
2L Haw. Rev. Stat. AnN. § 481A-3 (2004).

2 |paHo CopE § 48-601 (Michie 2004).

% 815 1LL. Comp. StaT. 510/2 (2004).

24 IND. CopE ANN. 8§ 24-5-0.5-4 (Michie 2004).

% KAN. STaT. ANN § 50-623 (2004).

% Me. Rev. StaT. ANN. tit. 10, 8§ 1213 (West 2004).
27 Mp. Cope ANN. Com. Law |1 § 13-301 (2004).
2 MicH. Comp. LAws ANN. § 445.901 (West 2004).
2 Miss. Cobe ANN. 88 75-24-1 to 75-24-27 (2004).
% NeB. Rev. Stat. 88 87-302 to 87-306 (2004).
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shire Regulation of Business Practices for Consumer Protection Act;** Oregon Unlawful
Trade Practices Act;*? Pennsylvania Unfair Competition, Acts, or Practices;*® Tennessee
Consumer Protection Act;* Texas Deceptive Trade Practices— Consumer Protection Act;*
Utah Consumer Sales Practices Act;* Virginia Consumer Protection Act;*” West Virginia
Consumer Credit and Protection Act;*® and Wyoming Consumer Protection Act.*®

B. Satutes Based on Consumer Fraud Acts

A number of states have adopted “consumer fraud” statutes containing language simi-
lar to the following:

The act, use, or employment by any person of any deception, deceptive act or
practice, fraud, false pretense, false promise, misrepresentation, or conceal ment,
suppression, or omission of any material fact with intent that others rely upon such
concealment, suppression or omission, in connection with the sale or advertise-
ment of any merchandise whether or not any person has in fact been misled, de-
ceived, or damaged thereby, is declared to be an unlawful practice.

Arizona,*® Delaware,* 1llinois*® (practices related to the “conduct of any trade or com-
merce”), lowa,*® Minnesota,** Missouri,* New Jersey,”® North Dakota,*” and South Da-
kota® all have adopted versions of this prototype.

3L OKLA. STAT. ANN. tit. 15 8 753 (West 2004).

%2 OR. Rev. StaT. § 646.608 (2004).

3 Pa. STAT. ANN. tit. 73 § 201-3 (West 2004).

3 TenN. Cope ANN. 88 47-18-101 to 47-18-125 (2004).
% Tex. Bus. & Com. Cobe AnN. § 17.46 (Vernon 2004).
% UtaH Cope ANN. 88 13-11-1 to 13-11-23 (2004).

57 Va. Cope AnN. 8 59.1-200 (Michie 2004).

% W. Va. CopE 88 46A-6-101 to 46A-6-110 (2004).

3 Wvo. STAT. ANN. § 40-12-101 (Michie 2004).

4 ARiz. Rev. StaT. AnN. § 44-1522 (West 2004).

4 DeL. Cope ANN. tit. 6, § 2513 (2004).

42 815 ILL. Comp. StaT. 505/2 (2004).

“ lowa Cope § 714.16 (2004).

4 MINN. STAT. ANN. § 325F.69 (West 2004).

% Mo. AnN. StaT. § 407.020 (West 2004).

% N.J. StaT. ANN. § 56:8-2 (West 2004).

47 N.D. Cent. CopE § 51-15-02 (2004).

% S.D. Copiriep Laws 8§ 37-24-6 (Michie 2004).

268



ComPARISON OF CoNSUMER FRAUD STATUTES

C. Satutes Smilar to the Federal Trade Commission Act

A number of states have model ed statutes on the Federal Trade Commission Act. These
acts typically encourage litigants to act as “ private attorneys general,” authorizing actions
for unfair or deceptive trade practices. These statutes tend to berelatively brief, delineating
broad prohibitions.”® Almost uniformly, the statutes instruct that they should be construed
in light of the Federal Trade Commission Act and consistent with its interpretation by fed-
era courts.®

Such statutes include: California Unfair Competition Act;> Connecticut Unfair Trade
Practices Act;> Florida Deceptive and Unfair Trade Practices Act;* Georgia Fair Business
PracticesAct;> Hawaii’sAntitrust and Consumer Protection Laws;*® LouisianaUnfair Trade
Practices and Consumer Protection Law;* Maine Unfair Trade Practices Act;>” Massachu-
setts Consumer Protection Act;%® Montana Unfair Practices and Consumer Protection Act®®
(no class actions permitted); Nebraska Consumer Protection Act;®* New York Consumer
Protection Act;5* North Carolina Unfair and Deceptive Trade Practices Act;%? Ohio Con-
sumer Sales Practices Act;% Rhode | sland Consumer Protection Act;% South Carolina Un-
fair Trade Practices Act;% Vermont Consumer Fraud Statute;® and the Washington Con-
sumer Protection Act.”

4 See, e.g., Montana Unfair Trade Practices and Consumer Protection Act (“Unfair methods of competi-
tion and unfair or deceptive acts or practicesin the conduct of any trade or commerce shall be unlawful.”),
MonT. Copbe ANN. § 30-14-103 (2004).

%0 See, e.g., GA. Cope AnN. § 10-1-391(b) (2004).
51 CaL. Bus. & Pror. Copt. § 17200 (West 2004).
52 ConN. GEN. StaT. ANN. § 42-110b (West 2004).
5 FLA. STAT. ANN. § 501.204 (West 2004).

5 Ga. Cope ANN. § 10-1-391 (2004).

% Haw. Rev. STaT. AnN. 8§ 480-2 (2004).

% L A. Rev. Stat. AnN. 8§ 1405 (West 2004).

57 ME. Rev. StaT. ANN. tit. 5, § 207 (West 2004).
% Mass. GEN. Laws ANN. ch. 93A § 1 (2004).

% MonT. Cope ANN. § 30-14-103, 04 (2004).

8 Nes. Rev. Srart. 88§ 59-1601 to 59-1623 (2004).
€ N.Y. Gen. Bus. Law § 349 (McKinney 2004).
6 N.C. Gen. StaT. § 75-1.1 (2004).

8 Onio Rev. Cobe ANN. § 1345.02 (Anderson 2004).
® R.l. GeEN. Laws § 6-13.1-2, 1-3 (2004).

& S.C. Cope ANN. § 39-5-20 (Law. Co-op. 2004).
8 \/1. STAT. ANN. tit. 9, 88 2451, 2453 (2004).

7 WAasH. Rev. Cope § 19.86.920 (2004).
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D. Other Satutes

Virginia has enacted a civil statute that provides individuals with a right to bring an
action against those who violate Article 8 of the State Criminal Code, prohibiting misrepre-
sentations connected with sales.® This statute appears limited to acts involving the sale or
advertising of merchandise. Ohio has enacted a unique provision, titled the “Unconscio-
nableActs or PracticesAct,” which prohibits suppliers from committing “ unconscionable”
acts or practices in connection with consumer transactions.®

.
SuBSTANTIVE DIFFERENCES AMONG CONSUMER FRAUD STATUTES

There are considerabl e differences among the many state consumer protection statutes.
The major areas of difference are: (a) whether the statutes permit a private cause of action;
(b) whether causation or injury is a required element; (c) whether reliance is a required
element; (d) whether and to what extent intent constitutes a required element, and (€) the
remedies available and the standards for making such awards, including attorney’s fees.
The substantial differences among state consumer protection statutes emphasize the diffi-
culties and issues that alitigant must addressin order to bring a nationwide, multi-jurisdic-
tional class action based on these consumer protection acts.

A. Permitting a Private Cause of Action

While some consumer protection statutes can be enforced only by the Attorney Gen-
eral,”* many statutes explicitly alow a litigant to bring a private cause of action.”* Some
consumer protection statutesallow private claimsonly for procuring injunctive or other equi-
table relief;”2 however, many statutes alow private claims for the recovery of damages.”

8 \V/A. Cope AnN. 88 12.2-216, 59.1-68.3 (Michie 2004).
% Onio Rev. Cope ANN. § 1345.03(A) (West 2004).

™ lowa Cope § 714.16(7) (2004); VA. Cope AnN. § 18.2-245(b) (Michie 2004); Molo Oil v. River City
Ford Truck Sales, 578 N.W.2d 222, 228 (Iowa 1998).

™ See eg., CaL. Bus. & Pror. CopEe 8 17070 (West 2004); FLA. StaT. ANN. § 501.211 (West 2004); N.J.
StaT. ANN. § 56:8-2.12 (West 2004); Or. Rev. StaT. 88 646.150, 646.638 (2004).

72 CaL. Bus. & Pror. CopEe § 17203 (West 2004); GA. Cope ANN. § 10-1-370 (2004); Haw. Rev. StaT. ANN.
§481A-3(2004); ME. Rev. StaT. AnN. tit. 10, § 1213 (West 2004); Nes. Rev. Stat. § 87-303.10-11 (2004).

" See eg., ALA. Cope § 8-19-5 (2004); ALAsKA STAT. 8 44-1522 (Michie 2004); CaL. Bus. & Pror. Cope
817070 (West 2004); CoLo. GEN. StaT. ANN. § 42-11g (West 2004); 815 ILL. Comp. STAT. 510/3; KAN. STAT.
ANN. § 50-623 (2004); LA. Rev. Stat. ANN. 51 § 1405 (West 2004); ME. Rev. StaT. AnN. tit. 5, 8 213 (West
2004); MicH. Comp. Laws. ANN. 8 445.911 (West 2004); Nes. Rev. Stat. § 59-1609 (2004); N.M. Srar.
ANN. 8§ 57-12-10(B) (Michie 2004); OHio Rev. Cope AnN. § 1345.09 (West 2004); Or. Rev. Srat. 88
646.150, 646.638 (2004); PA. STAT. ANN. tit. 73 § 201-3 (West 2004); Tex. Bus. & Com. Cobe ANN. § 17.46
(Vernon 2004); VA. Cobe ANN. 59.1-204(A) (Michie 2004); Wis. Stat. § 426.110 (2004).
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Some of these states in turn alow a consumer to bring a private cause of action for the
recovery of damagesonly in particular circumstances.” Arizonais uniquein that no statutory
provision exists for aprivate cause of action, yet the courts have implied one.” Thus, in each
jurisdiction, a court must first determine at the outset whether any private claim for relief
exists within the framework of that particular state's consumer protection act.

B. Requiring Injury/Causation

State consumer protection statutes vary as well with regard to the requirement of cau-
sation and injury. Under many consumer protection statutes, a plaintiff must prove that he
or she was injured and that the injury was the result of the statutory violation in order to
recover damages.” However, under some statutes (Indiana Deceptive Consumer SalesAct,
Nebraska Consumer Protection Act, New York Consumer Protection Act, Virginia Con-
sumer Protection Act, and West Virginia Consumer Credit and Protection Act), the require-
ment of injury is embedded within the definition of standing to sue.”

A violation of some statutes, as opposed to a claim of damages, may be established
solely by proof that an act or practice was capable of being interpreted in a misleading
manner or had atendency to deceive consumers.” Other statutes require aplaintiff to prove
only that there is a likelihood of damage.” Under these statutes, the plaintiff need not

" See, eg., FLa. StaT. Ann. § 501.211 (West 2004) (if suffered aloss as aresult of aviolation); Ga. Cope
ANN. § 10-1-399(&) (2004) (if damaged or injured); 815 Ill. Comp. Stat. 505/10(a) (2004) (if damaged);
Ky. Rev. Stat. ANN. 8§ 367.220(1) (if suffered ascertainableloss); INp. Cobe ANN. § 24-5-0.5-4(a) (Michie
2004) (if relied upon an uncured or incurable deceptive act); Minn. StaT. ANN. 8 325F.71 (West 2004) (if
elderly or handicapped); Mo. AnN. StaT. § 407-025(1) (West 2004) (for ascertainable loss); MonT. Cobe
AnNN. 8§ 30-14-133(1) (2004) (for ascertainable loss); Nes. Rev. Stat. § 598.0977 (2004) (if elderly or
disabled and injured); Nes. Rev. Stat. 8 598.0993 (2004) (if injured after determination that violation has
occurred); N.H. Rev. Stat. Ann. § 358-A:1) (2004) (if injured);

> Holemanv. Neils, 803 F. Supp. 237 (D. Ariz. 1992); Sellinger v. Freeway Mobile Home Sales, Inc., 521
P.2d 1119, 1122 (Ariz. 1974); Maurer v. Cerkvenik-Anderson Travel, 890 P2d 69 (Ariz. Ct. App. 1994).
" See, 9., Or. Rev. StaT. 646.638 (2004); Pa. Stat. AnN. tit. 73 8 202-0.2(a) (West 2004); Knapp V.
Potamkin Motors Corp., 602 A.2d 302, 303 (N.J. Super Ct. Law Div. 1991).

7 IND. CopE ANN. § 24-5-0.5-4(a) (Michie 2004); Nes. Rev. StaT. ANN. § 59-1609 (2004); N.Y. Gen. Bus.
Law § 350-e (McKinney 2004); VA. Cope AnN. § 59.1-204 (Michie 2004). See also State ex rel. Miller v.
Secretary of Education of the United States, 1993 WL 545730, at * 14 (S.D. W. Va. Sept. 30, 1993) (in the
absence of damages, injunction is the appropriate remedy).

8 See, e.g., ALAsKA STaT. §45.50.535 (Michie 2004); DeL. Cope ANN. tit. 6 § 2513(a) (2004); CaL. Bus. &
Pror. Cope § 17203 (2004) (injunction available); Me. Rev. Stat. Ann. tit. 10 88§ 1212(2) (West 2004)
(need not prove actual confusion or misunderstanding).

" Haw. Rev. STAT. ANN. 8§ 481A-4 (2004); ME. Rev. Stat. AnN. tit. 10 88 1212(2) (West 2004); OKLA. STAT.
ANN. tit. 78 8 53 (West 2004). See also Greenberg v. United Airlines, 563 N.E.2d 1031 (111. App. Ct. 1990).
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allege that the consumer actually was deceived.® Finaly, under Georgia's Fair Business
Practices Act, the plaintiff must prove that the defendant’s actions have the potential to
harm the public.8

C. Requiring Reliance

Consumer protection statutes also manifest differing requirements with regard to proof
of reliance. Some consumer protection statutes require the plaintiff to prove actual reliance
on the defendant’s deceptive practices,® while others require only that the reliance be rea-
sonable. Under some consumer protection statutes, reliance need not be proved at all.®
Other statutes require proof of reliance only for certain violations;® for example, in lowa,
proof of reliance is only required when the defendant conceals, suppresses, or omits a
material fact.®

With regard to proof of reliance, the standard in Hawaii is whether the defendant’s
actions induced the plaintiff to act or refrain from acting, & while the standard in Washing-
ton is whether the conduct holds the capacity or tendency to deceive.® In New York, a

8 CaL. Bus. & Pror. Cope § 17200 (2004) (a “fraudulent practice” is simply one in which the public is
“likely to be deceived”).

8 Zeeman v. Black, 273 S.E.2d 910 (Ga. Ct. App. 1980).

8 See, e.g., IND. Cope ANN. § 24-4-0.5-4 (Michie 2004) (actions may be brought by personsrelying on a
deceptive act); Pauley v. Bank One Colorado Corp., 205 B.R. 272, 276-77 (D. Colo. 1997) (Colorado);
Parksv. Macro-Dynamics, Inc., 591 P.2d 1005, 1009 (Ariz. Ct. App. 1979) (in aprivate cause of action for
statutory fraud, there must be actua reliance, but it need not be reasonable); Holeman v. Neils, 803 F.
Supp. 237, 242 (D. Ariz. 1992) (same).

8 Dix v. Am. Banker’s Life Assurance Co., 415 N.W.2d 206, 209 (Mich. 1987) (reasonable person stan-
dard for reliance).

8 Aurigemmav. Arco Petroleum Prods. Co., 734 F. Supp. 1025, 1029 (D. Conn. 1990) (plaintiff need not
prove reliance under Connecticut Unfair Trade Practices Act); Prishwalko v. Bob Thomas Ford, Inc., 636
A.2d 1383, 1388 (Conn. App. Ct. 1994) (plaintiff need not prove reliance under state deceptive practices
act); Banks v. Dist. of Columbia Dep’'t of Consumer & Reg. Affairs, 634 A.2d 433, 437-38 (D.C. 1993),
cert. denied, 513 U.S. 820 (1994).

8 Basilev. H & R Block, Inc., 729 A.2d 574, 584 (Pa. Super. Ct. 1999) (proof of reliance required for at
least some practices prohibited by statute), rev'd in part on other grounds and remanded, 761 A.2d 1115
(Pa. 2000).

% Jowa CopEe § 714.16(7) (2004).

8 Wiginton v. Pac. Credit Corp., 634 P2d 111, 119 (Haw. Ct. App. 1981) (under CPA, injury must be
induced by defendant’s conduct); see also Fraser Eng’g Co. v. Desmond, 524 N.E.2d 110, 113 (Mass. Ct.
App. 1988) (CPA does not require showing of reliance so long as there is a causal relationship).

8 Statev. Ralph Williams' N.W. Chrysler Plymouth, Inc., 436-37 (Wash. 1976) (need not prove reliance,
but must prove conduct has the capacity or tendency to deceive).
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showing of materiality is sufficient in lieu of reliance,® whereas the Michigan statute pro-
vides that for class actions, it is sufficient to show that a reasonable person would have
relied.® Ohio also seems to relax the reliance requirement in the class action context.*

In some states, such as Arizona,® Georgia,® Illinois,* Oregon,* and Texas,® reliance
isan element of causation. Even in states where reliance is not an element required to state
acause of action under the consumer protection statutes, proof of relianceis usually neces-

8 Butler v. Caldwell & Cook, Inc., 505 N.Y.S.2d 288 (App. Div. 1986) (proof of reliance required);
Geismar v. Abraham & Strauss, 439 N.Y.S.2d 1005 (Dist. Ct. 1981) (rather than proof of reliance, it is
sufficient to show that consumer was misled in amateria way).

% Dix v. Am. Bankers Life Assur. Co., 415 N.W.2d 206, 209 (Mich. 1987).

% Amato v. Gen. Motors Corp., 463 N.E.2d 625, 629 (Ohio Ct. App. 1982) (“proof of reliance may be
sufficiently established by inference or presumption from circumstantial evidenceto warrant submissionto
ajury without direct testimony from each member of aclass’).

92 Parksv. Macro-Dynamics, Inc., 591 P2d 1005, 1009 (Ariz. Ct. App. 1979) (for false advertisement to
cause injury, the hearer must actually rely on the false advertisement); Peery v. Hansen, 585 P2d 574, 577
(Ariz. Ct. App. 1978) (statutory fraud claim requires showing of damages, which in turn requires showing
of reliance).

% Allenv. ReMax N. Atlanta, 445 S.E.2d 774 (Ga. Ct. App. 1994) (justifiablerelianceisincorporated into
the causation element); Delta Chevrolet, Inc. v. Wells, 371 SE.2d 250, 251 (Ga. Ct. App. 1988) (“[A]
claimant who allegesthe [Georgia Fair Business PracticesAct] was violated as the result of amisrepresen-
tation must demonstrate that he was injured as a result of the reliance upon the alleged misrepresenta-
tion.”).

% Qliveirav. Amoco Oil Co., 776 N.E.2d 151, 163 (I1l. 2002) (“Because plaintiff does not allege that he
saw, heard or read any of defendant’s ads, plaintiff cannot allege that he believed that he was buying
gasoline which benefited the environment or improved engine performance.”); Zekman v. Direct Am.
Marketers, 675 N.E.2d 994 (111. App. Ct. 1997), rev' d on other grounds, 695 N.E.2d 853 (I11. 1998) (claim-
ant must prove reliance in order to establish proximate causation).

% Sandersv. Francis, 561 P2d 1003, 1006 (Or. 1977) (some violations require reliance as an element of
causation).

% Century 21 Real Estate Corp. v. Hometown Real Estate Co., 890 S.W.2d 118 (Tex. App. 1994) (proof of
reliance is not essential, but it is relevant to prove the necessary element of causation).
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sary to show proximate cause in order to establish damages.®” Thus, a plaintiff’s burden
with respect to individual reliance varies considerably depending on the jurisdiction.

D. Requiring Intent

State consumer protection statutes differ as to whether plaintiffs must prove scienter
and also asto the type of scienter that must be proven. Many statutes require the plaintiff to
prove aknowing or intentional violation of the statute.®® However, adefenseisavailableif
the defendant proves that it did not knowingly or intentionally commit a violation of the
statute.®* Some statutes seemingly do not require the plaintiff to make any showing with

97 Stephenson v. Capano Dev., Inc., 462 A.2d 1069, 1074, 1077 (Del. Super. Ct. 1983) (while violation of
Act exists “regardless of actua reliance by the plaintiff,” damages were available because they were “a
direct and proximate result of [defendant’s] misrepresentations’); Agnew v. Great Atl. & Pac. Tea Co., 502
S.E.2d 735, 736 (Ga. Ct. App. 1998) (“the Act incorporat[es] the ‘reliance’ element of the common law tort
of misrepresentation into the causation element of anindividual claim” (internal quotation marks omitted));
State v. Cottman Transmissions Sys., Inc., 587 A.2d 1190, 1201 (Md. Ct. Spec. App. 1991) (“the correct
measure of restitution would be the sums spent by the consumer in reliance on the practice”); Maloney v.
Sargisson, 465 N.E.2d 296, 301 (Mass. App. Ct. 1984) (“plaintiffs cannot recover where they could not
have relied upon [the alleged misrepresentations] to their detriment”); Carroll v. Cellco P'ship, 713 A.2d
509, 516 (N.J. Super. App. Div. 1998) (“Although plaintiffs need not prove reliance under the Consumer
Fraud Act, they must show an ascertainable loss as a result of defendant’s conduct and a causal relation-
ship.”); McCreav. Cubilla Condo. Corp., 685 SW.2d 755, 759 (Tex. App. 1985) (misrepresentation must
be producing cause of damages); Cobb v. Dunlap, 656 S.W.2d 550, 554 (Tex. App. 1983) (“belief and
reliance go toward a showing of factual causation of damages’); Nuttall v. Dowell, 639 P.2d 832, 840
(Wash. Ct. App. 1982) (“[T]hisisaprivate action in which plaintiff seeksrecovery of damagesand, assuch,
he must establish some causal link between defendant’s unfair act and hisinjury. . . . Here, on conflicting
evidence, thetrial court found that plaintiff did not rely upon defendant’s representations.. . . .").

% See, eg., ALA. CopE § 8-19-5 (2004); Inp. Cope ANN. § 24-5-0.5-3 (Michie 2004); KaN. StaT. ANN. 8§
50-626(1), (2) (2004); ME. Rev. Stat. ANN. tit. 5, § 209 (West 2004); Miss. Cope ANN. § 75-24-19 (2004);
OHio Rev. Cope AnN. § 1345.03 (Anderson 2004); OkLA. Stat. AnN. tit. 15 8 753 (West 2004); S.D.
CopiFiED Laws 88 37-24-6, 8, 27 (Michie 2004); UtaH Cope AnN. 8 13-11-4(2) (2004); VA. Cope ANN. 88
18.2-216.1, 18.2-214 (Michie 2004); Wyo. Stat. AnN. § 40-12-105(a) (Michie 2004). See also Stevenson
v. Louis Dreyfus Corp., 811 P.2d 1308, 1311-12 (N.M. 1991) (the “knowingly made’ requirement of New
Mexico's CPA ismet “if aparty was actually aware that the statement was false or misleading when made,
or in the exercise of reasonable diligence should have been aware that the statement was fal se or mislead-
ing”); Porrasv. Bell, 857 P2d 676, 678 (Kan. Ct. App. 1993) (proof of intent required); Bidwell v. German
Motors, Inc., 586 P.2d 1003, 1006 (Colo. Ct. App. 1978) (no violation of CPA where no showing of
knowing false representation).

© See, eg., ALa. Cope § 8-19-13 (2004).
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regard to scienter'® or to demonstrate that the defendant knew its conduct was deceptive.’
The consumer protection statutes of other states require the plaintiff to establish intent only
for specific violations.*® Still other statutes require proof of intent only when a claim is
based on the concealment, suppression, or omission of a material fact.*®

Some statutes require the plaintiff to prove awillful violation in order to commence a
private action for damages,’® and in some states the plaintiff need not prove that the defen-
dant intended to deceive. The latter states include Alaska,’® Arizona,**®® Colorado,'” Mas-

10 See, e.g., CAL. Bus. & Pror. Cope § 17200 (2004); Conn. GEN. Stat. ANN. § 42-110(b) (West 2004);
DeL. Cope ANN. tit. 6, 88 2531-2536 (2004); 815 IlI. Comp. Stat. 510/3 (2004); LA. Rev. Stat. AnN. 51 §
1405 (West 2004); MEe. Rev. Stat. AnN. tit. 10 § 1213 (West 2004); MinN. Stat. Ann. § 325F.69 (West
2004); N.H. Rev. Stat. ANN. 8 358-A:2 (2004); OHio Rev. Cobe ANN. § 4165.02 (West 2004); V1. StaAT.
ANN. tit. 9 § 2453 (2004); W. V. Cope ANN. § 46A-6-102 (2004). See also Golber v. BayBank Valley Trust
Co., 704 N.E.2d 1191 (Mass. App. Ct. 1999); Oswego Laborers' Loca 214 Pension Fund v. Marine Mid-
land Bank, N.A., 647 N.E.2d 741 (N.Y. 1995).

101 Forbes v. Par Ten Group, Inc., 394 S.E.2d 643, 651 (N.C. Ct. App. 1990) (“That defendants may have
made these misrepresentations negligently and in good faith, in ignorance of their falsity, and without
intent to mislead, affords no defense to an action under N.C.GS. § 75-1.1."); Henry S. Miller Co. v.
Bynum, 797 S.W.2d 51, 55 (Tex. App. 1990) (for purposes of Texas CPA, “when a seller makes represen-
tations to a buyer, it is under a duty to know if the representations are true”), aff’d, 836 S.W.2d 160 (Tex.
1992).

102 See, e.g., ARk. Cope ANN. 88 4-88-107(a)(1), (3), (5), (6), & (8), 4-88-108(2) (Michie 2004); D.C. Cope
ANN. § 28-3904(h) (2004); Ga. Cope ANN. § 10-1-372(8)(9) & (10) (2004).

103 See, e.9., lowa CopE 8 714.16(7) (2004); DeL. Cope ANN. tit. 6 § 2513(a) (2004). Seealso Inre Brandywine
Volkswagen, Ltd., 306 A.2d 24 (Del. 1973); Knapp v. Potamkin Motors Corp., 602 A.2d 302, 303 (N.J.
Super. Ct. Law. Div. 1991) (only acts of omission require proof of intent to deceive).

104 CaL. Civ. Cope § 1770 (2004); Or. Rev. StaT. § 646.638(1) (2004).

105 State v. O’ Neill Investigations, Inc., 609 P2d 520, 534 (Alaska 1980).

106 State ex rel. Corbin v. Tolleson, 773 P2d 490 (Ariz. Ct. App. 1989) (intent to deceive is not necessary;
however, must have intent to do the act).

07 CoLo. Rev. Stat. ANN. 8§ 6-1-105(1) (West 2004).
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sachusetts,'® Maine,’® Missouri,'° Nebraska, ™ New Jersey,'? and Texas.’'® By contrast,
others states (such as Georgia** and Utah™®) require a showing of intent to deceive, at least
with respect to a private action. In California, the plaintiff need not allege that the defen-
dant intended to injure anyone.!® In Tennessee, although the intent to deceive need not be
shown, the concept of deception requires an element of intent.'*” And in North Dakota,
Illinois, New Jersey and Minnesota, the plaintiff must prove that the defendant intended
that others rely on its deceptive acts.™®

According to some statutes, the plaintiff’s recovery will be limited when the defendant
proves the violation resulted from a bona fide error, notwithstanding the maintenance of
procedures reasonably adopted to avoid any such error.'® In Missouri, a knowing and in-

108 Bond Leather Co. v. Q.T. Shoe Mfg. Co., Inc., 764 F.2d 928, 937 (1st Cir. 1985) (Massachusetts law)
(intent to deceive is not an element of the violation).

109 Binette v. Dyer Library Ass'n, 688 A.2d 898, 906 (Me. 1996) (good faith does not shield defendant
from liability); Mainev. Bob Chambers Ford, Inc., 522 A.2d 362, 365 (Me. 1987) (no showing of intent to
deceive required).

10 State ex rel. Webster v. Areaco Inv. Co., 756 S.W.2d 633, 635 (Mo. App. Ct. 1988).

11 NeB. Rev. Srar. 88 87-302, 87-303 (2004).

12 J& RIce Cream Corp. v. Cal. Smoothie Licensing Corp., 31 F.3d 1259, 1268 (3d Cir. 1994); Knapp v.
Potamkin Motors Corp., 602 A.2d 302, 303 (N.J. Super. Ct. Law Div. 1991) (“[t]he first category of
offenses - unconscionable commercial practices, deception, fraud, false pretenses, false promise and mis-
representation - are affirmative acts,” which do not require proof of intent to deceive; however, the second
category - acts of omission - requires proof of intent to deceive).

113 Global Petrotech v. Engelhard Corp., 58 F.3d 198, 201 (5th Cir. 1995); Williams v. Trail Dust Steak
House, Inc., 727 S\W.2d 812, 814 (Tex. App. 1987) (no showing of intent to deceive required).

14 Colonia Lincoln-Mercury Sales, Inc. v. Molina, 262 S.E.2d 820, 823-24 (Ga. Ct. App. 1979) (Georgia
requires an “unfair or deceptive act or practice conjoined with culpable knowledge of the nature (but not
necessarily theillegality) of the act”).

15 Wade v. Jobe, 818 P.2d 1006, 1016 (Utah 1991) (defendant must act with intent to deceive).

116 CaL. Bus. & Pror. CopE § 17200 (2004) (a “fraudulent practice” is simply one in which the public is
“likely to be deceived”).

17 Smith v. Scott Lewis Chevrolet, Inc., 843 SW.2d 9, 12 (Tenn. Ct. App. 1992).

18 Siegal v. Levy Org. Dev. Co., 607 N.E.2d 194, 198 (lll. 1992); Jenson v. Touche Ross & Co., 335
N.W.2d 720, 727 (Minn. 1983); Barillev. Sears Roebuck & Co., 682 N.E.2d 118 (I1I. App. Ct. 1997); N.D.
CenT. CopE § 51-15-02 (2004); MinN. STaT. ANN. 8§ 325F.69 (West 2004); N.J. Stat. ANN. 8§ 56:8-2 (West
2004).

19 See, eg., FLA. StaT. ANN. § 501.207 (West 2004) (recovery limited to unjust enrichment); Ga. Cope
ANN. § 10-1-400 (2004) (recover limited to injury); Wis. Stat. § 425.301(3) (2004) (specific penalties
unrecoverable).
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tentional violation becomes a Class D felony.' In Nevada, proof of aviolation constitutes
evidence of theintent to injure acompetitor,*?* and under California's Unfair PracticesAct,
intent is presumed.'??

E. Available Remedies

There also are considerable differences regarding the types of remedies available un-
der state consumer protection statutes. In that regard, the criteria for granting the various
remedies differ substantially from jurisdiction to jurisdiction. These variations, including
disparities in the awarding of attorney’s fees, highlight yet another area of non-common
issues that must be addressed by litigants who commence nationwide class actions.

1. Injunction Only

Under many consumer protection statutes, the sole remedy availableis equitablerelief.
For example, California’'s Unfair Competition Law provides only for an injunction and
restitution; there is no recovery for compensatory or punitive damages.*?® Additionally, an
injunction isthe only remedy available under the Uniform Deceptive Trade PracticesAct in
Illinois, Georgia, Maine, and Nebraska.'?*

120 Mo. ANN. STaT. § 407-436(1) (West 2004).
21 Nev. Rev. Stat. § 598.0953 (2004).
122 CaL. Bus. & Pror. Cope 88 17071, 17071.5 (2004).

128 |d. § 17203 (explicitly provides for injunctive relief and restitution); Computer-Aid, Inc. v. Hewlett-
Packard Co., 56 F. Supp. 2d 526 (E.D. Pa. 1999); Indus. Indem. Co. v. Superior Court, 257 Cal. Rptr. 655,
656 (Ct. App. 1989) (in private party and government actions, injunctive relief and restitution are avail-
able; aprivate person cannot recover damages under CAL. Bus. & Pror. Cope § 17535).

124 815 ILL. Comp. StaT. 510/2 (2004); GA. CopbE ANN. 88 10-1-3372, 373(c) (2004) (however, common law
and other remedies unaffected by act and costs will be awarded to prevailing party unless court directs
otherwise); Me. Rev. Stat. Ann. tit. 10, § 1213 (West 2004); Nes. Rev. Stat. § 87-302 (2004).

277



FDCC QuARTERLY/SPRING 2005

2. Actual Damages

The relevant provisions of some consumer protection statutes limit ordinary recovery
to actual damages.'®® For example, the Maryland Protection Act states that the private rem-
edy is purely compensatory.'? Under the Michigan Consumer Protection Act, actual dam-
ages are the only remedy available for class actions.**

3. Election: “Greater of Actual Damages or Statutory Amount”

Many consumer protection statutes require alitigant to elect the greater of actual dam-
ages or a specified statutory amount. For example, in New Hampshire, the plaintiff may
choose the greater sum between actual damages and $1,000,'2 while in Kansas, a plaintiff
may choose the greater of actual damages or a $5,000 penalty.’® In Michigan, a plaintiff
may choose the greater of actual damages or $250,*° while in West Virginiaand Montana,
the plaintiff may recover the greater sum between actual damages and $200.%%* Under one
of Virginia's consumer protection statutes, the litigant may elect to take the greater of ac-
tual damages or $100,%*2 while under another the litigant is given a choice between the
greater of actual damages and $500.%* In New Mexico, a plaintiff may elect the greater of
actual damages or $100, but if the act is willful, the plaintiff may choose the greater of

15 E.g., Arkansas (Ark. Cope ANN. 88 4-88-107 & 113 (Michie 2004) (violations may warrant restitution
to consumer for ascertainable losses and fines of up to $10,000 payable to the state); I ndiana (Inp. Cope
ANN. 8§ 24-5-0.5-4(a), (9), & (h) (Michie2004)) (actual damages are the only remedy besidesacivil penalty
to be paid to state; however, treble damages are available if plaintiff is elderly); Florida, Rollins, Inc. v.
Heller, 454 So. 2d 580, 585 (Fla. Dist. Ct. App. 1984), review denied, 461 So. 2d 114 (Fla. 1985) (“A claim
for punitive damages is outside the scope of . . . the [Florida Act]”); South Dakota, Wyman v. Terry
Schulte Chevrolet, Inc., 584 N.W.2d 103, 107 (S.D. 1997) (no punitive damages are recoverable). See also
Nebraska Consumer Protection Act (Nes. Rev. Srat. § 59-1609 (2004)) (actual damages and attorney’s
fees; the court may also exercise its discretion to increase award by no more than $1,000 to reflect actual
damages not measurable by “ordinary pecuniary standards’).

126 Golt v. Phillips, 517 A.2d 328, 333 (Md. 1986); Hallowell v. Citaramanis, 594 A.2d 591 (Md. Ct. Spec.
App. 1991).

127 MicH. Comp. Laws ANN. § 445.991 (West 2004).

128 N.H. Rev. Stat. ANN. 8 358-A:10(1) (2004) (but if violation is knowing or willful, treble damages may
be awarded as well).

129 KaN. StaT. ANN. 88 50-634(b), 50-1036(a) (2004) (but no penalty in class actions).

%0 MicH. Comp. LawsANN. § 445.991 (West 2004) (however, plaintiffs may only recover actual damagesin
class actions).

31 MonT. Cope ANN. 830-14-133(1) (2004) (however, the act also provides for an award of treble dam-
ages); W. Va. Cope ANN. § 46A-6-106(1) (2004).

132 \/a. Cope AnN. § 59.1-68.3 (Michie 2004).
33 |d. § 59.1-204(A) (different remedy available under § 59.1-204(A) if violation was willful).
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treble damages or $300.%* Uniquely, Oregon’s Unlawful Trade PracticesAct allowsaplaintiff
to recover the greater of actual damages or $200 plus punitive damages,** and |daho's
Consumer Protection Act provides that in the event of repeated or flagrant violations, a
plaintiff may choose the greater of actual damages or $1,000 plus punitive damages.**

4. Punitive Damages (with or without Caps)

A small majority of jurisdictions permit punitive damages, at least in some circum-
stances. Theseinclude states such as California,**” Connecticut,**® lllinois,*® Maine,** Mis-
souri,**! and Nevada.’*? Other states, such as Florida, do allow for the recovery of punitive
damages,** while the consumer act in Kentucky specifically notes that it does not limit a
party’s ability to seek punitive damages.*** Nebraska does not permit the recovery of puni-
tive damages in statutory class actions at all.**

Various consumer statutes specify a certain showing with regard to the defendant’s
conduct in order for the plaintiff to recover punitive damages. For example, in Delaware,
punitive damages are available if the fraud committed was gross, oppressive, or aggra-
vated, or if there was a breach of trust and the plaintiff also received compensatory dam-
ages.* Similarly, under both consumer fraud statutesin Maine, punitive damages are avail-
able only if the action was based on tortious conduct that was malicious or motivated by ill
will.**" In Nevada, punitive damages are recoverable with clear and convincing proof of
suppression, fraud, or malice.**®

13 N.M. Stat. AnN. § 57-12-10(B) (Michie 2004).

1% OR. Rev. StaT. § 646.638(1) (2004).

1% ]paHo Copke 8 48-608(1) (Michie 2004) (with repeated or flagrant violations).

187 CaL. Civ. Cope § 1780(a)(4) (2004).

1% Saturn Constr. Co., Inc., v. Premier Roofing Co., Inc., 680 A.2d 1274, 1283 (Conn. 1996).

1% Smith v. Prime Cable of Chicago, 658 N.E.2d 1325, 1336 (Il App. Ct. 1995), appeal denied, 664
N.E.2d 648 (I11. 1996) (punitive damages allowed where alleged violation is malicious, done with evil
motive, or indifferent to the rights of others).

140 Fitzgerald v. Gamester, 658 A.2d 1065, 1069-70 (Me. 1995) (although not provided by statute, punitive
damages available if action is based on tortious conduct which was malicious or motivated by ill will).

141 Mo. ANN. STA. § 407-020 (West. 2004).
142 Nev. Rev. Stat. § 42.005(1) (2004) (with clear and convincing proof of oppression, fraud or malice).

143 Rollins, Inc. v. Heller, 454 So. 2d 580, 585 (Fla. Dist. Ct. App. 1984), review denied, 461 So. 2d 114
(Fla. 1985) (“A claim for punitive damages is outside the scope of . . . the [FloridaAct]”).

144 KeN. Rev. Stat. AnN. 8§ 367.220(1) (Michie 2004).

145 See, e.g., Distinctive Printing & Packaging Co. v. Cox, 443 N.W.2d 566, 574 (Neb. 1989).
146 Stephenson v. Capano Dev., Inc., 462 A.2d 1069 (Del. 1983).

147 Fitzgerald v. Gamester, 658 A.2d 1085, 1069-70 (Me. 1995).

148 Nev. Rev. StaT. § 598.005 (2004).
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Some statutes invoke a cap on punitive damages. In California, punitive damages are
limited to $5,000 if the act is against asenior citizen or disabled person and the trier of fact
makes specia findings.!* The Attorney General also may collect a civil penalty up to
$2,500.%%° In Arizona, acivil penalty collected on behalf of the state for awillful violation
is capped at $10,000 per violation.*>*

5. Enhanced Damages

The consumer protection statutes of many states allow the recovery of enhanced dam-
agesin the form of treble damages.®™>? In New Jersey™ and Ohio,* for example, the award
of treble damages is mandatory. In other jurisdictions, treble damages are awarded only in
situations where the plaintiff is disabled or elderly.*>

A number of jurisdictions limit treble damages to intentional, willful, bad faith, or
knowing violations; thisoccurs particul arly in M assachusetts'® and South Carolina.>” North
Carolina, on the other hand, allows treble damages with no showing of intent.® Under the
M assachusetts statute, multiple damages can be triggered not only upon the seller’s intent
to deceive, but also upon the seller’sbad faith refusal to grant relief to the injured consumer

149 CaL. Civ. CopE § 1780(b) (2004).

150 CaL. Bus. & Pror. CopE § 17206.1 (2004).

31 ARiz. Rev. Stat. ANN. § 44-1531 (West 2004).

152 See, e.g, ALA. Copke § 8-19-10(a)(2) (2004); CaL. Bus. & Pror. Cope § 17082 (2004); DeL. Cope ANN.
tit. 6, § 2533 (2004); GA. Cope AnN. 88 10-1-399(c), 19-1-300, 10-1-397(1)(B) (2004) (treble damages for
intentional and willful violations); MonT. Cobe AnN. § 30-14-133(1) (2004); N.H. Stat. Ann. § 358-A:10(1)
(2004); OnHio Rev. Copbe ANN. § 1345.09(B) (Anderson 2004).

153 N.J. Stat. ANN. 8 59:8-19 (West 2004); Cox v. Sears Roebuck & Co., 647 A.2d 454 (N.J. 1994).

%4 Bierlein v. Alex’s Cont’l Inn, Inc., 475 N.E.2d 1273, 1281-82 (Ohio Ct. App. 1984) (treble damages
mandatory where defendant violates rule establishing a deceptive practice), overruled on other grounds by
Einhorn v. Ford Motor Co., 548 N.E.2d 933, 935 (Ohio 1990).

1% See, e.g., IND. Cope ANN. § 24-5-0.5-4(h) (Michie 2004).

1% Mass. GEN. Laws AnN. ch. 93A § 11 (2004) (up to three but not less than two times the amount of actual
damages for willing and knowing violations); Stark v. Patalano Ford Sales, Inc., 567 N.E.2d 1237, 1243
(Mass. Ct. App. 1991) (damages may be doubled or trebled if the defendant acted in bad faith or the
violation was knowing and willful).

%7 S.C. Cope ANN. § 39-5-140(a) (Law. Co-op. 2004); Paynev. Holiday Towers, Inc., 321 S.E.2d 179, 182
(S.C. Ct. App. 1984) (treble damages available under CPA only where defendant’s violation is knowing
and willful or defendant acted in bad faith).

%8 Marshall v. Miller, 276 S.E.2d 397, 402 (N.C. 1981) (“Absent statutory language making trebling
discretionary with thetrial judge, we must conclude that the Legislature intended trebling of any damages
assessed to be automatic once aviolation is shown.”).
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after the consumer notified the merchant of the deception.™ Conversely, in Massachusetts,
even if the plaintiff can demonstrate a knowing and intentional violation, the seller can still
avoid liability for treble damages by making a reasonable settlement offer.1

Some statutes impose a cap on the recovery of treble or enhanced damages, while
others specify treble damages themselves as the cap. For example, in New York, a court
may award discretionary treble damages up to $1,000 if there is a willful and knowing
violation,! and in Washington, the act providesthat acourt may award discretionary treble
damages up to $10,000.1%? In Massachusetts, the court may award up to three, but not less
than two times the amount of actual damages for willing or knowing violations.’®® In New
Jersey, Pennsylvania, and Texas, however, a court may award up to the treble damage
amount, but no more.*¢*

Colorado, the District of Columbia, and Hawaii are unique in that the consumer pro-
tection statutes of these jurisdictions provide that a plaintiff who brings a private action
may elect between the greater of treble damages or a specified statutory amount.'®®> Other
statutes allow such an election only when the defendant’s conduct is willful X% |n appropri-
ate situations within the North Carolina Unfair and Deceptive Trade PracticesAct, aplain-
tiff may elect to recover either punitive damages under a common law claim or treble
damages under the Act, but not both.¢”

1% Parker v. D’ Avolio, 664 N.E.2d 858, 859-60 (Mass. Ct. App. 1996) (unreasonable refusal to settle or
bad faith settlement offer can trigger multiple damages).

160 Kohl v. Silver Lake Motoars, Inc., 343 N.E.2d 375, 378 (Mass. 1976) (if settlement is reasonable, no
basis for trebling damages under CPA).

%1 N.Y. GeN. Bus. Law 88 349(h), 350-e (McKinney 2004).

162 \WasH. Rev. Cope § 19.86.090 (2004).

183 Mass. GEN. Laws AnN. ch. 93A § 11 (2004).

164 N.J. STAT. ANN. 8 56:8-19 (West 2004); Pa. StaT. ANN. tit. 73 § 201-9.2(a) (West 2004); Tex. Bus. &
Cowm. CopE § 17.50(b)(1) (Vernon 2004) (if defendants acted knowingly, a consumer can receive damages
for mental anguish and not more than three times the amount of economic damages).

185 CoLo. Rev. StAT. ANN. § 6-1-113 (West 2004) (greater of treble damages or $500, except in class ac-
tions); D.C. Cope ANN. § 28-3905(k)(1)(A) (2004) (greater of treble damages or $1,500); Haw. Rev. StaT.
ANN. § 480-13 (2004) (greater of treble damages or $1,000, but minimum of $1,000 not availablein class
actions); N.M. Srat. Ann. §57-12-10(B) (Michie 2004) (for willful acts, plaintiff may choosethe greater of
treble damages or $300).

166 \/a. CopeE ANN. 8§ 59.1-204(A) (Michie 2004) (greater of treble damages or $1,000 if conduct iswillful).

167 N.C. GEN. StaT. 8 75-16 (2004); Ellis v. Northern Star Co., 388 S.E.2d 127, 132 (N.C. 1990) (“Plain-
tiffs may in proper cases elect to recover either punitive damages under a common law claim or treble
damages under N.C.G.S. § 75-16, but they may not recover both.”).
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6. Attorney’s Fees

Many statutes sanction the award of attorney’s fees, but follow different rules with
regard to the award of such fees. Colorado prohibits the award of attorney’s feesin class
actions.’®® [n North Carolina, however, fees may be awarded only if the conduct is willful
and there is an unwarranted refusal to settle.’®® Other jurisdictions will only award fees if
the seller knowingly violates the statute'™ or if the defendant’s misconduct was egregious
or intentional .1

In Michigan, there is a bona fide error defense that prevents the award of attorney’s
fees; if the seller can demonstrate that its acts were in good faith and that it had imple-
mented reasonabl e procedures to avoid a consumer protection violation within the act, no
attorney’s fees will be awarded.'”? In Massachusetts, if a reasonable settlement offer is
tendered but the consumer proceedsto trial, any fee award islimited to fees incurred prior
to the settlement offer, even if the plaintiff prevails at trial .23

A number of jurisdictions authorize an award of attorney’s fees to successful defen-
dants, but the award is made on varying standards. Some of these jurisdictions, such as
North Carolina and Texas, authorize the award of fees to the prevailing party within the
court’s discretion.'* Florida's statute mandates the award of attorney’s fees to prevailing
defendants if the court finds that the action lies outside the scope of the consumer protec-
tion statute.”

18 Robinson v. Lynmar Racquet Club, Inc., 851 P2d 274, 280 (Colo. Ct. App. 1993) (attorney’s fees not
availablein class actions under Colorado’s CPA).

169 N.C. GEN. SraT. § 75-16.1 (2004).

10 See, e.g., Brooks v. Hurst Buick-Pontiac-Olds-GMC, Inc., 491 N.E.2d 345, 347 (Ohio Ct. App. 1985)
(defendant must knowingly commit deceptive act to trigger fees).

171 Ga. Cope AnN. § 10-1-391 (2004).

172 Temborious v. Slatkin, 403 N.W.2d 821, 829 (Mich. Ct. App. 1986) (noting the existence of bona fide
error defense).

173 Mass. GEN. Laws ANN. ch. 93A, § 9(4) (2004).

17 See, e.g., Schlager v. Clements, 1996 WL 499470, at *6 (Tex. App. Sept. 5, 1996); Arbuckle Broadcast-
ersv. Rodewell Int’l Corp., 513 F. Supp. 412, 420 (N.D. Tex. 1981) (applying Texas law).

175 Smith v. Bilgin, 534 So. 2d 852, 859 (Fla. Dist. Ct. App. 1988) (awarding fees to defendant despite
finding action beyond CPA scope).
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V.
StATUTORY BASES FOR MULTI-JURISDICTIONAL CLASS ACTIONS

Some state statutes explicitly permit private litigants to bring class actions.*”® How-
ever, some of those acts allow for class actions only in limited circumstances.r” In at least
six jurisdictions (Alabama, Georgia, Hawaii, Louisiana, Mississippi, and South Carolina),
the consumer protection statutes explicitly foreclose the use of class actions by private
litigants, requiring that private claims be asserted personally.”® The magjority of consumer

176 CaL. Civ. CopE § 1770 (2004); Conn. GEN. STaT. AnN. 88 42-110g(b), 42-110h (West 2004); D.C. Cope
ANN. § 28-3905(k)(1)(E) (2004); IpaHo Cope § 48-608(1) (Michie 2004); Inp. Cope ANN. §824-5-0.5-
4(b), (c) (Michie 2004) (individuals as well as Attorney General may bring a class action); Mass. GEN.
Laws. ANN. ch. 93A 89(2) (2004); MicH. Comp. Laws. AnN. § 445.910(3) (West 2004) (individuals as well
as Attorney General may bring a class action); Mo. AnN. Sta. § 407-025(2), (3) (West 2004); N.H. Rev.
StaT. ANN. § 358-A:10-a(2004); N.M. Stat. AnN. § 57-12-10(E) (Michie 2004); R.l. Gen. Laws § 6-13.1-
5.2(b) (2004); Wvo. StaT. ANN. § 40-12-108(b) (Michie 2004).

177 1paHo Copke § 48-608(1) (Michie 2004) (in case of actual damages, “the class may bring an action for
actual damages or atotal for the classthat may not exceed one thousand dollars ($ 1,000), whichever isthe
greater”); Kan. Stat. Ann. 8 50-635(b) (2004) (class actions may not be brought to recover damages or
civil penalty under 850-636(a); however, class actions may be brought by consumersfor other enumerated
violations); Orio Rev. Cope AnN. § 1345.09(B) (Anderson 2004) (“[ T]he consumer may rescind the trans-
action or recover, but not in a class action, three times the amount of his actual damages or two hundred
dollars, whichever is greater, or recover damages or other appropriate relief in a class action under Civil
Rule 23, asamended.”); UtaH Cope AnN. 88 13-11-19, 13-11-20 (2004) (class actions may be brought for
actual damages); Wis. Stat. 88 426.110(1), (3) (2004) (class actions permitted for certain violations, but
not for others). Compare LeBourgeoisv. Firstrust Sav. Bank, 1991 Phila. Cty. Rptr. LEXIS 22 (Pa. Commw.
Ct. 1991) (court certified class for certain violations) with Saunders v. Berks Credit & Collections, Inc.,
2002 US Dist. Lexis 12718 (E.D. Pa. 2002) (court certified class action).

178 See ALA. CobEe § 8-19-10(f) (2004) (“A consumer or other person bringing an action under this chapter
may not bring an action on behalf of aclass’); Ga. Cope AnN. § 10-1-399(a) (2004) (prohibiting actions
brought “in arepresentative capacity”); Haw. Rev. Stat. AnN. §480-13.3 (2004) (“A classactionfor claims
for aviolation of this chapter other than claims for unfair or deceptive acts or practices may befiled”); La.
Rev. Stat. AnN. § 51:1409 (West 2004) (A consumer “may bring an action individually but not in arepre-
sentative capacity to recover actual damages.”); Miss. Cobe AnN. § 75-24-15(4) (2004) (“Nothing in this
chapter shall be construed to permit any class action or suit, but every private action must be maintained in
the name of and for the sole use and benefit of the individual person.”); S.C. Cope AnN. 8§ 39-5-140(a)
(Law. Co-op. 2004) (prohibiting actions brought in a representative capacity); see also Schenck v. Living
Centers-East, 917 F. Supp. 432 (E.D. La. 1996); Friedlander v. PDK Labs, 465 S.E.2d 670 (Ga. 1996)
(answering certified question from the U.S. Court of Appealsfor the Eleventh Circuit, the court found that
the Act provided a cause of action only to a consumer in an individual capacity, and that a competitor
alleging violations of the statute by representations made to the general public did not have a cause of
action).
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protection statutes neither sanction nor preclude class actions, however.1”® In many of these
jurisdictions, courts have created the law of the state either by certifying a class'® or declin-
ing to certify a class.*®!

Since there are undeniable, substantive differences in consumer protection statutes
from state to state, it is questionable whether state consumer protection statutes may be
stirred into asingle pot to viably permit a multi-jurisdictional, national class action. In this
regard, the United States Supreme Court has concluded that cases in which “individual
stakes are high and disparities among class members great” are “*ordinarily not appropri-
ate' for classtreatment.” 8 In light of the disparities among state consumer protection stat-
utes, obtaining certification of asingle, multi-jurisdictional, nationwide class based on these
actsisno small feat.

For example, in Matter of Bridgestone/Firestone, Inc.,® the Court of Appeals for the
Seventh Circuit reversed the certification of a nationwide class that brought claims of con-
sumer fraud and breach of warranty. The court held that under the forum state's choice of
law rules, the laws of the various states in which the class members resided would govern
resolution of the claims.’® The court observed that “ state consumer-protection laws vary
considerably, and courts must respect these differences rather than apply one state’s law to
sales in other states with different rules.”® Thus, the court held that, “[b]ecause these
claims must be adjudicated under the law of so many jurisdictions, a single nationwide
class is not manageable.”® Therefore, this ostensible problem of predominance is ulti-
mately an issue of manageability.¥

1% See, e.g., Ariz. Rev. Stat. ANN. § 44-1522 (West 2004); CaL. Bus. & Pror. Cope 8§ 17200, 17045
(2004); Ga. Cope ANN. § 10-1-370 (2004); 815 ILL. Comp. StaT. 510/2, 505/2 (2004); MD. Cope ANN. Com.
Law I1 § 13-301 (2004); Minn. Stat. Ann. 8 325F.69 (West 2004); Nev. Rev. Stat. § 598.005 (2004); OKLA.
StaT. ANN. tit. 15 8 753 (West 2004); Or. Rev. StaT. § 646.608 (2004); V. StAT. ANN. tit. 9 § 2451 (2004);
WasH. Rev. Cope § 19.86.920 (2004).

18 Davis v. Powertel, Inc., 776 So. 2d 971 (Fla. Dist. Ct. App. 2000), reh’g denied; Gross v. Johnson &
Johnson-Merck Consumer Pharms. Co., 696 A.2d 793 (N.J. Super. Ct. Law Div. 1997); Super Glue Corp.
v. Avis Rent A Car System, Inc., 517 N.Y.S.2d 764 (App. Div. 1987).

18 In re Glenn W. Turner Enters. Litig., 521 F.2d 775 (3d Cir. 1975).

182 Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625 (1997) (quoting Adv. Comm. Notes to the 1966
Revision of Rule 23(b)(3)).

183 288 F.3d 1012 (7th Cir. 2002).

8 1d. at 1016-17.

18 1d. at 1018.

186 |d

187 See In re Propulsid Prods. Liab. Litig., 208 FR.D. 133, 147 (E.D. La. 2002).
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Likewise, in Lewis Tree Service, Inc. v. Lucent Technologies Inc.,*® the court denied
certification of a nationwide class of plaintiff-purchasers who brought an action against the
defendant corporations, aleging fraud and violations of the New Jersey Consumer Fraud
Act (NJCFA). The court ruled that the plaintiffs could not show common legal issues among
the claims by class members.’® Because a common legal rule could not be applied to the
class members’ common-law fraud claims or statutory claims under the NJCFA, the plain-
tiffs failed to satisfy the commonality requirement.’® “[W]ithout some uniformity in the
legal rules that would be applied to the claims, common legal questions are absent and a
certification of a nationwide class action is inappropriate.”*** Furthermore, the court found
that:

[W]ith respect to the NJCFA claim, the plaintiff has failed to allege that al class
members or their transactions with the defendants, or any subset thereof, have
sufficient connections to New Jersey so as to maintain a claim under the NJCFA.
... The plaintiff has provided no legal basis from which to conclude that the
NJCFA covers sales occurring outside New Jersey, to non-New Jersey residents
without any connection to New Jersey. Consequently, the NJCFA does not provide
abasisfor inferring that common issues of law exist with respect to this purported
class.'®

Finally, in Schein v. Sromboe,** the court decertified a class of nationwide plaintiff-
buyers who sued the seller of software programs on the basis of many claims, including
violations of the Texas Deceptive Trade Practices Act (DTPA). The court found that be-
cause reliance was an element in five of the plaintiffs causes of action (including DTPA
“laundry list violations”) and there existed no evidence that the purchasers actually relied
on the defendants’ statements uniformly, the plaintiffs failed to show that the individual
issues of reliance did not preclude the necessary finding of predominance.’® The court also
found that because the claims in this case would have to be adjudicated under the laws of
many different states, the plaintiffsfailed to show that the legal issues were predominant.'*

183 211 FR.D. 228, 237 (S.D.N.Y. 2002).
19 |d, at 233.

190 Id

191 Id.

192 Id

193 102 SW.3d 675 (Tex. 2002).

194 |dl, at 693-94.

195 |dl, at 698-99.
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The court noted that state and federal courts overwhelmingly had rejected certification
when multiple states’ laws had to be applied.'%

Schein was cited by the Court of Appeals of Texas in denying certification in Tracker
Marine, L/P. v. Ogle.’®” Plaintiffs sought certification of a class of plaintiffs from every
state and the District of Columbia for violation of consumer protection statutes. The court
concluded that, “[n]o class action is proper unless al litigants are governed by the same
legal rules.” 1% “ ‘ State and federal courts have overwhelmingly rejected class certification
when multiple states' laws must be applied.’ "% Similar conclusions were reached in
Carnegie v. Household International, Inc.?® (certification denied where plaintiff failed to
demonstrate similarities of state consumer protection statutes sufficient to justify certifica-
tion) and Fink v. Ricoh Corp.?* (difficulties in applying the consumer fraud laws of fifty
states predominates over common issues).

Texasraised the bar even higher for class action plaintiffsin Compaq Computer Corp.
v. Lapray.?? Observing first that “class action requirements must be demonstrated rather
than presumed,” the court counseled that “trial courts must abandon the practice of post-
poning choice-of-law questions until after certification, as courts can hardly evaluate the
claims defenses, or applicable law without knowing what that law is.”*® Noting that the
putative class included members domiciled in fifty-one jurisdictions, the court opined that
“Texas law may not provide sufficient consumer protection in the view of the other states;
indeed, as the home state of the manufacturer, Texas's ‘ policies might tend to favor those
interests over consumers.’ "2 Class certification accordingly was refused.

1% 1d. at 699 & nn.91-92 (citations omitted).

197 108 S.W.2d 349 (Tex. App. 2003).

1% 1d. at 359 (citing Bridgestone/Firestone, Inc., 288 F.3d at 1015).
19 Ogle, 108 S.W.3d at 359 (quoting Schein, 102 SW.3d at 697).

20 220 FR.D. 542 (N.D. Ill. 2004). But see Carnegie v. Household Int’l, Inc., 2004 U.S. App. LEXIS
14635, at *5, *18-20 (7th Cir. 2004) (affirming district court’s subsequent certification of class for pros-
ecution of only the RICO claim and one breach of contract claim involving the law of only one state).

201 839 A.2d 942 (N.J. Super. Ct. Law Div. 2003).

202 135 S\W.3d 657 (Tex. 2004).

23 1d. at 671-72.

24 1d. at 681 (quoting Spence v. Glock, 227 F.3d 308 (5th Cir. 2000)).
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Before certifying a nationwide class action under the consumer protection statutes, a
court must consider the extent to which the numerous state laws vary and the extent to
which this situation will affect the manageability of the class at trial.2* To resolve thisissue
of manageability, afew viable solutions may prove successful, thereby enabling a court to
certify a class for consumer protection claims. First, it may be possible to bifurcate a trial
and, therefore, feature a general liability phase followed by aremedy phase.2® Such bifur-
cation may permit certification of an otherwise unmanageable class.?” On the other hand,
bifurcation by itself may not be enough to cure manageability problems.?®® Secondly, proper
subclassing may resolve the issue of manageability.?®

For example, in Miller v. GMC,2° plaintiff automobile-owners sued the defendant manu-
facturer on behalf of two classes: (1) a consumer fraud class consisting of persons from
forty-four states and the District of Columbia, and commercial entities from thirty-one
states; and (2) a common law fraud-by-omission class from across the nation. The court
found no uniformity in the laws among the various states included within the proposed
classes, observing that “[n]o court has held that the fifty states' consumer fraud statutes, or
common laws of fraudulent omission, are so similar that asingle forum state’slaw could be
applied to amulti-state class.” 2 The court continued that “[i]n fact, virtually every court to
face the issue has steadfastly refused to certify nationwide class actions due to variance in
states' laws.”?2 Nonethel ess, the court found that the lack of uniformity in this case was not
fatal to plaintiffs’ motion for class certification. Rather, the court found that:

25 See In re Propulsid Prods. Liab. Litig., 208 F.R.D. 133, 147 (E.D. La. 2002); see, e.g., In re Rhone-
Poulenc Rorer Inc., 51 F.3d 1293, 1300 (7th Cir. 1995) (denying certification for nationwide classin part
because jury “will receive a kind of Esperanto instruction, merging the negligence standards of the 50
states and the District of Columbia’); In re Rezulin Prods. Liab. Litig., No. MDL 1348, 210 FR.D. 61, 74
(S.D.N.Y. 2002) (rejecting (b)(2) class certification in part because the application of the medical monitor-
ing laws of thefifty states compromised managesbility).

26 See In re Propulsid Prods. Liab. Litig., 208 FR.D. at 147 (citing Fed. R. Civ. P. 23(c)(4)(B)).

27 1d; see, e.g., Simon v. Philip MorrisInc., 200 FR.D. 21, 50 (E.D.N.Y. 2001) (“ Severing issuesfor trial
so that common issues can be adjudicated in the class action context enhances rather than detracts from the
manageability of such cases.”).

208 |d

29 Seeid.

20 2003 U.S. Dist. LEXIS 1467, at *2 (N.D. IlI. Jan. 27, 2003).

21 1d. at *5 (citing In re Ford Motor Co. Vehicle Paint Litig., 182 FR.D. 214, 222 (E.D. La. 1998) and
Winn v. Mitsubishi Motors America, Inc., No. 96-2206, slip op. at 3-4 (C.D. Ill. April 16, 1997)).

212 |d. (citations omitted).
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[t]here may be certifiable classes within the reaches of the plaintiffs' proposed
classes, but prior to certifying them, [the court] need[s] to individually examine
each respective legal issue on which differences are alleged to exist and conduct a
thorough state-by-state analysis in order to produce classes each subject to one
respectively uniform set of laws.?3

The court refused to grant class certification for persons from states in which individual
showings of reliance were elements of the statutory and common law fraud claims.?4 The
court stated that it would certify a class only in “no reliance” states (states in which reli-
ance is not an element or in which reliance can be presumed).?* The court then noted that
after a detailed state-by-state analysis, it would delineate which states fell within the “no
reliance” category,?¢ proceeding to the next legal issue for which it was alleged that state
laws differed in a similar manner and addressing these issues state-by-state.?” The court
would continue seriatim, state-by-state, until it arrived at classes that fit within the criteria
of Rule 23(b)(3) certification requirements.?'® Thus, after painstaking state-by-state analy-
sis and further efforts to subclass the plaintiffs, the court found class certification to be
appropriate.

213 |d

24 1d. at *11-12.

25 1d. at *12.

216 |d

27 1d. at *14-15.

28 1d. at *15. See generally Delahunt v. Cytodyne Techs., 2003 U.S. Dist. LEXIS 1477, at *33-34 (S.D.
Ohio Jan. 17, 2003) (“Despite the fact that the variances in states' laws may later prove to be an insur-
mountable obstacle to class certification, those differences do not lead to the conclusion that the unfair
trade practices claimsasserted on behal f of the proposed class must be dismissed”) (citing Inre Bridgestone/
Firestone, Inc., 288 F.3d 1012, 1018 (7th Cir. 2002) and Kimberly C. Cavanaugh, It's a Lorax Kind of
Market! But Is It a Sneetches Kind of Solution?, 9 ViLL. EnvTe. L. J. 133, 177-78 (1998) (“To help combat

deceptive trade practices, most states have enacted their own versions of the [Federal Trade Commission
Act]. . .. The medley of state legislation varies both in scope and rigorousness.”)).
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This approach is clearly the exception. One recent decision specifically notes that
subclassing may not provide the solution.?'® Although some courts have found class certifi-
cation to be appropriate in certain circumstances, most jurisdictions consider the variations
in states consumer protection laws to be insurmountable obstacles to nationwide class
certification.?® This point was aptly made by the Texas Court of Appeals, that observed:
“Given the novelty and complexity of this litigation, it appears at present that joining all
these claims together will result in either 74,000 mini-trials or one large mistrial.” 2%

V.
CoNCLUSION

Because of advantages over common law contract and fraud theories, state consumer
fraud statutes will continue to provide attractive vehicles for actions against corporate
defendants. Despite concernsthat state consumer fraud statutes would prove to be friendly
hosts for nationwide class actions, case law has moved decidedly in the other direction.
Courts which addressed the question consistently have concluded that a class action re-
quiring the application of the laws of fifty states is too unmanageable to permit class
certification.

219 Carnegie v. Household Int’l, Inc., 220 F.R.D. 542, 549 (N.D. 1ll. 2004) (questioning whether inclusion
of 50 subclasses would improve managesbility of the case).

20 See, e.g., Matter of Bridgestone/Firestone, Inc., 288 F.3d at 1012; Lewis Tree Serv., Inc. v. Lucent
Techs. Inc., 211 F.R.D. 228, 237 (S.D.N.Y. 2002); Schein v. Stromboe, 102 S.W.3d 675, 690 (Tex. 2002);
Tracker Marine, L.P. v. Ogle, 108 S.W.3d 349 (Tex. App. 2003); Compagq Computer Corp. v. Lapray, 135
S.W.3d 657 (Tex. 2004); Fink v. Ricoh Corp., 839 A. 2d 942 (N.J. Super. Ct. Law Div. 2003); Carnegie .
Household Int’l, Inc., 220 F.R.D. 542 (N.D. Ill. 2004).

21 Tracker Marine, L.P. v. Ogle, 108 S.W.3d 349, 363 (Tex. App. 2003).
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Apportionment of Liability:
UATRA v. the Restatement (Third) of Torts'

Douglas G. Houser

l.
INTRODUCTION

In 2002, the National Conference of Commissionerson Uniform State Laws(NCCUSL)
drafted the Uniform Apportionment of Tort Responsibility Act (UATRA),! intended to suc-
ceed prior acts going back to 1939. UATRA addresses the problems of comparative fault
and the apportionment of liability among joint tortfeasors. In 2000, the American Law
I nstitute published sections of the Restatement of the Law of Torts (Third) that also address
issues involving the apportionment of liability among joint tortfeasors.? This article will
consider how each addresses important issues of apportionment.

Il.
DEFINITIONS

UATRA appliesto “contributory fault.” 1t appears to use the terms * contributory” and
“comparative” interchangeably. “ Contributory fault” is defined in UATRA to include “con-
tributory negligence, misuse of a product, unreasonable failure to avoid or mitigate harm,
and assumption of risk unlesstherisk is expressly assumed in alegally enforceable rel ease
or similar agreement.”® This definition is not “exclusive.”*

T Originally presented at “Where Friends Meet Friends,” 2004 Annual Meeting; Federation of Defense &
Corporate Counsel; Chesapeake Bay, Maryland; July 25 — August 1, 2004. Submitted by the author on
behalf of the FDCC Property Insurance Section.

1 Unif. Apportionment of Tort Responsibility Act 88 1-14 (2003), available at http://www.law.upenn.edu/
bll/ulc/ulc.htm. [hereinafter UATRA].

2 REesTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LiABILITY 88 1-26 (2000).
8 UATRA, supranote 1, § 2(1).

4 1d. 82 cmt.
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The comments to that definition note that the Act does not define the term “fault”
except as part of theterm “ contributory fault.” UATRA'sauthorsfound it difficult to achieve
any degree of uniformity asto the meaning of “fault.” Rather, the Act focuses on the types
of actions to which contributory fault would be alegal defense, either in whole or in part.
As stated in the prefatory note, “[a]lthough this approach would still require that the Act
define’ contributory fault,” that ismore easily accomplished than trying to accommodate all
the variations that exist among the various jurisdictions regarding what is meant by *fault’
on the part of defendants.”® That is, the Act appliesto classes of casesin which aclaimant’s
fault may be relevant.

In contrast, the Restatement does not use the term “fault” at all. Rather, it assigns
shares of what it calls* comparative responsibility.” According to the Restatement, theterm
“responsibility” is“ageneral and neutral term whereas assigning shares of “fault” (or neg-

5 Id. prefatory note
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ligence”) “ can be misleading because some causes of action are not based on negligence or
fault.”® Thus, under the Restatement view, the factfinder assigns comparative percentages
of “responsibility” to parties and other relevant persons “whose negligence or other legally
culpable conduct was alegal cause of the plaintiff’sinjury.””

Interestingly, although UATRA focuses on “contributory fault,” the Act, like the Re-
statement, uses the neutral term “responsibility” with respect to the type of conduct for
which liability may be imposed and that which should be compared for purposes of alloca-
tion. The Act defines the term “responsibility” to mean, “with respect to a claim for dam-
ages for personal injury or harm to property, . . . the legal consequences of an act or omis-
sion that is the basis for liability or adefensein whole or in part.”®

1.
Scopre

UATRA has adopted a system of comparative fault. Section 3 states, in relevant part:

(a) Except as otherwise provided . . . , in an action seeking damages for personal

injury or harm to property based on negligence or on any other claim for which the

claimant may be subject to a defense in whole or in part based on contributory

fault, any contributory fault chargeabl e to the claimant diminishes the amount that

the claimant otherwise would be entitled to recover as compensatory damages

for the injury or harm by the percentage of responsibility assigned to the claimant
9

According to the comments to section 3, the Act appliesto “al” negligence actions as
well as“to any other type of action for personal injury or harm to property where contribu-
tory fault may be asserted as a defense.” *® The key here, however, is that whether the Act
appliesto strict liability actionsis left to existing law in the adopting jurisdiction.

In contrast, the Restatement position is that comparative responsibility applies to all
types of claims, including strict liability. Section 1 states, in part, that the Restatement
“applies to al claims (including lawsuits and settlements) for death, personal injury (in-
cluding emotional distress or consortium), or physical damage to tangible property, regard-
less of the basis of liability.” 1

5 RESTATEMENT, supra note 2, § 8, cmt. a.

7 ld.

8 UATRA, supranote 1, § 2(4).

° 1d.83.

0 Id., cmt.

1 RESTATEMENT, supra note 2, § 1 (emphasis added).
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In its comments to section 3 of UATRA, the Commissioners on Uniform State Laws
point out this difference. Initially, NCCUSL adopted the Restatement position, allowing a
comparative fault defense in strict liability cases. However, concerns raised by representa-
tives of the American Bar Association as to attempts to make the law on thisissue uniform
led NCCUSL to amend UATRA to leave the defenses available in astrict liability action to
the adopting jurisdiction.

V.
“Pure” v.“MobpIFIED” COMPARATIVE FAULT

There are two basic systems of comparative fault or, in the parlance of the Restate-
ment, comparative “responsibility.” One of these, denoted as a “pure” comparative fault,
bars recovery only when the plaintiff’s percentage of responsibility is 100% or when the
defendant or defendants are found free of any fault. A second system, denoted as a “ modi-
fied” comparative fault system, bars recovery when the plaintiff’s percentage of responsi-
bility is as great as or greater than that attributed to a defendant. In a case with only one
defendant the plaintiff would be barred if found to be either fifty or fifty-one percent re-
sponsible.

UATRA has adopted a“modified” comparative fault system. Section 3(b) states:

(b) If the claimant’s contributory fault is [equal to or] greater than the combined
responsibility of al other parties and released persons whose responsibility is de-
termined to have caused personal injury to or harm to the property of the claimant,
the claimant may not recover any damages.*?

The bracketed language in the above-quoted provision provides adopting jurisdictions
with a choice as to the type of modified comparative fault they may adopt. Under one
scenario, the brackets are deleted and the above language reads, “[i]f the claimant’s con-
tributory fault isfequal to or}-greater than” all the other tortfeasors, that is, fifty percent or
more at fault, the claimant is precluded from recovering any damages. Under the aterna-
tive scenario, the brackets and the words within the brackets are deleted and the above
language reads, “[i]f the claimant’s contributory fault is fegtat-te-ert greater than” al the
other tortfeasors, that is fifty-one percent or more at fault, the claimant cannot recover any
damages.

The comments to section 3, however, allow ajurisdiction to adopt a“pure” compara-
tive fault system by eliminating the above-quoted section, Section 3(b). Such a “pure”
system is “entirely compatible with the other provisionsin the Act.”

2 UATRA, supra note 1, § 3(b).
B 1d. 83, cmt.
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The Restatement has adopted a“pure” comparative fault system. Section 7 of the Re-
statement states that a plaintiff’s negligence “that isalegal cause of anindivisible injury to
the plaintiff reduces the plaintiff’s recovery in proportion to the share of responsibility the
factfinder assigns to the plaintiff.”

V.
ALLOCATION OF RESPONSIBILITY

Under UATRA, the trier of fact must determine “the percentage of the total responsi-
bility of all the parties and released persons attributed to each claimant, defendant, and
released person that caused the injury or harm.*® Thus, under the Act, “responsibility” is
allocated only among those persons who are parties to the action and any person who has
been released from liability, either by securing arelease'® or been deemed to have received
such arelease.’” The percentages of allocated responsibility must equal one hundred per-
cent.’®

In determining the percentages of responsihility, the trier of fact “shall” consider:

(1) the nature of the conduct of each party and released person determined to be
responsible; and

(2) theextent of the causal rel ation between the conduct and the damages claimed.*®

With respect to the “causal relation” factor, the Act’s authors comment: “ Because de-
grees of fault, whether based on negligence or strict liability, and proximity of causation are
inextricably mixed, in determining the relative responsibility of the parties, the fact-finder
also will give consideration to the relative closeness of the causal relationship of the liabil-
ity[-] producing conduct of those responsible and the harm that was caused.” %

Although stated somewhat differently, the Restatement sets forth the same two factors
for determining the percentages of responsibility as does UATRA. Under the Restatement:

14 RESTATEMENT, supra note 2, 8 7, cmt. a.
5 UATRA, supranote 1, § 4(a)(2).

1 Seeid §8.

7 Seeid §09.

8 1d. §4 cmt.

0 |d. § 4(b).

2 1d. 84 cmt.
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Factors for assigning percentages of responsihility to each person whose legal
responsibility has been established include

(a) thenature of the person’srisk-creating conduct, including any aware-
ness or indifference with respect to the risks created by the conduct and
any intent with respect to the harm created by the conduct; and

(b) thestrength of the causal connection between the person’s risk-creat-
ing conduct and the harm.#

Like UATRA, the Restatement finds that the factors relevant for assigning percentages
of responsibility include the nature of each person’s “risk-creating conduct” and the com-
parative strength of the causal connection between that conduct and the resultant harm.?

VI.
THe LiaBILITY oF NON-INTENTIONAL, MULTIPLE
TORTFEASORS FOR INDIVISIBLE HARM

UATRA has adopted “severa” liability as the general rule, subject to four exceptions.
In section 6, it states, in part:

(a) After determining an award of damages to a claimant and the amount of the
several share, including any reallocated share [see Section 5], for which each party
found liable is responsible, the court shall enter judgment severally against each
party adjudged liable, except in the following situations:

(1) If two or more parties adjudged liable acted in concert or with an
intent to cause personal injury to, or harm to property of, the claimant, the
court shall enter judgment jointly and severally against the partiesfor their
joint share.

(2) If aparty isadjudged liable for failing to prevent another party from
intentionally causing personal injury to, or harm to property of, the claim-
ant, the court shall enter judgment jointly and severally against the parties
for their combined shares of responsibility.

(3) If aparty isadjudged liable for the act or omission of another party
... the court shall enter judgment jointly and severally against the parties
for their joint share.

21 RESTATEMENT, supra note 2, § 8.
2 1d.§8cmt. c.
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(4) If astatute of this state, other than this [act], so requires, the court
shall enter judgment jointly and severally or otherwise conform the judg-
ment to the statute.®

In adopting several liability asthe general rule, the Act’s authors recognize that such an

approach may produce some “inequitable situations’ if one or more of joint tortfeasors
cannot satisfy the judgment.?* To address this possible inequity, the Act providesfor reallo-
cation.»

In contrast to UATRA, which has adopted several liahility as the genera rule, the

Restatement does not take a position on the appropriate rule of apportionment of liability
among independent tortfeasors who do not act intentionally. It leaves that determination to
applicable local law.? That is,

23

24

25

26

27

28

[11f the independent tortious conduct of two or more personsisalegal cause of
an indivisible injury, the law of the applicable jurisdiction determines whether
those persons arejointly and severally liable, severaly liable, or liable under some
hybrid of joint and several and several liability.?”

The Restatement explains that the reasons for leaving this matter to local law include:

1) thereisno majority rule on this matter extant today;

2) in addition to the lack of a mgjority rule, thereisa. . . [conglomeration] of
arrangements in existence, most of which employ some amalgam of joint and sev-
eral liability and several liability in the case of independent tortfeasors;

3) much of thelaw inthis areais statutory;

4) different foundational perspectives on tort law justify differing resolutions of
the appropriate use of joint and several or severa liability; and

5) insome cases, other aspectsof alocal jurisdiction’slaw play animportant role
in the resolution of this question.?®

UATRA, supranote 1, § 6.

Id. cmt.

Id. § 6 (“Determining Damage Award; Resllocation of Uncollectible Share”).
REsTATEMENT, Supra note 2, § 10, cmt. a.

Id. §17.

Id. §10 cmt. a
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Instead of adopting a particular rule of liability, the Restatement listsfive “tracks’ that
provide guidance, depending upon the form of liability a jurisdiction imposes on multiple
tortfeasors for indivisible harm. The tracks are:

Track A:  Joint and Several Liability®
Track B:  Several Liability®
Track C:  Joint and Severa Liability with Reallocation®

Track D:  Hybrid Liability Based on Threshold Percentage of Comparative
Responsihility®?

Track E:  Hybrid Liability Based on Type of Damages™®

The Restatement does define, however, the effect of both joint and several liability and
several liability. Under Restatement, section 10 (“ Effect of Joint and Several Liability”), an
injured person may recover “the full amount of recoverable damages from any jointly and
severaly liable person,”3 and under section 11 (“Effect of Several Liability”) an injured
person may recover “only the severally liable person’s comparative-responsibility share of
the injured person’s damages.”*

VII.
THE LIABILITY OF INTENTIONAL MULTIPLE
TORTFEASORS FOR INDIVISIBLE HARM

Although UATRA has adopted several liability asits genera rule, it imposes joint and
several liability on intentional tortfeasors and tortfeasors acting in concert.* The Restate-
ment rules are the same. With respect to intentional conduct, the Restatement provides:
“[€elach person who commits atort that requiresintent isjointly and severally liable for any

» Seeid. 8§ A18-Al9.

% Seeid. 88 B18-B19.

% Seeid. 88 C18-Cl9.

¥ Seeid. 88 D18-D19.

¥ Seeid. 88 E18-E19.

% 1d. § 10.

% 1d. 8§ 11.

% See UATRA, supra note 1, 88 6(a)(1)-(2).
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indivisible injury legally caused by the tortious conduct.”*” The Restatement notes that the
provision for the imposition of joint and severa liability on intentiona joint tortfeasors
applies regardless of the type of liability imposed on non-intentional tortfeasorsin the par-
ticular jurisdiction.® In addition, the Restatement imposes joint and severa liability on
persons acting “in concert.” %

VIII.
VIcARIOUS LIABILITY

UATRA provides: “If aparty isadjudged liable for the act or omission of another party
. . . the court shall enter judgment jointly and severally against the parties for their joint
share.” %

In contrast, the Restatement provides:

A person whose liahility is imputed based on the tortious acts of another is
liable for the entire share of comparative responsibility assigned to the other, re-
gardless of whether joint and several liability or several liability is the governing
rule for independent tortfeasors who cause an indivisible injury.*

Thus, under the Restatement rule, the vicarioudly liable party “is liable only for the
share of plaintiff’s damages for which the tortious actor is held liable.”#?

In determining the scope of vicarious liability, the Restatement has rejected the “joint
and several” language used in the UATRA, finding it imprecise:

Whether a vicariously liable party is liable for the entire comparative share of
harm assigned to the agent is often stated as whether a vicariously liable party is
jointly and severally liable with the agent. This can be misleading and lacks preci-
sion, particularly when joint and severa liability has been abrogated or modified.
The vicariougly liable party has not committed any breach of duty to the plaintiff
but isheld liable simply asamatter of legal imputation of responsibility for another’s
tortious acts.®

37 RESTATEMENT, Supra note 2, § 12.
% ]1d.§12cmt. a

% |d. § 15.

4 UATRA, supra note 1, § 6(3).

41 RESTATEMENT, supra note 2, § 13.
“ 1d. 8§13 cmt. e.

4 1d. § 13 cmt. c.
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I1X.
CONTRIBUTION AND INDEMNITY

Under UATRA, aparty that isjointly and severally liable with one or more other par-
ties has aright of contribution “from another party jointly liable for any amount the party
pays in excess of the several amount for which the party is responsible.”* A party against
whom contribution is sought is not liable for more than “the monetary amount of the party’s
severa share of responsibility.”*®

In addition, a party found liable for the act or omission of another party has a right of
indemnification from that other party.*® This subsection recognizes the right of an employer
or other person held liable solely on the basis of vicarious or similar liability to seek indem-
nity from “the person whose act or omission constituted the basis for imposing such re-
sponsibility.*

When aclaimant brings suits against one, but lessthan all, of those personswho caused
the claimant’s harm, adefendant hasthe expressright to join aparty who has not been sued,
but who is potentially responsible for al or part of claimant’s harm. The defendant has a
right to seek contribution or indemnity, which ever is appropriate, in the third-party ac-
tion.”® In addition, the Act alows a party found liable to seek contribution or indemnity,
which ever isappropriate, from anon-party, if the non-party “isresponsiblefor all or part of
the claimant’s injury or harm.”

Like UATRA, the Restatement also provides for contribution and indemnity.* The
Restatement expressly states that a joint tortfeasor who has a right of indemnity does not
also have aright of contribution.®® UATRA does not contain such a provision, but does
appear to limit the right of indemnity to cases involving vicarious liability®? and to situa-
tionsinvolving a non-party.>

4 UATRA, supranote 1, § 7(a).

% 1d.

4% 1d. § 7(b).

47 1d. § 7 cmts.

% 1d. 8 7(c)(2); seeid. § 7 cmts.

“1d. 8§ 7(c)(2); seeid. § 7 cmts.

%0 See RESTATEMENT, supra note 2, § 23(“Contribution™), 8 22 (“Indemnity”).
st |d. § 23(c).

%2 UATRA, supra note 1, § 7(b).

22 Seeid. § 7(0)(2).
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X.
CoNcLUSION

Both UATRA and the Restatement address problems involving the allocation of liabil-
ity among joint tortfeasors. It is important to remember that the Restatement is in fact a
restatement of the law asit exists, not arestatement of the law asthought by itswritersto be
preferable. UATRA adopts several liability as the general rule, subject to exceptions that
require joint and several liability. In contrast, the Restatement leaves the decision as to the
scope of liability of joint tortfeasors to local jurisdictions and then provides guidance for
the various approaches those jurisdictions may adopt.
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Don’'t Guess Who's Coming to the Table:
Organizing the M ediation Process

John Bickerman

.
INTRODUCTION

Increasingly, mediation is finding favor over arbitration to resolve a wide variety of
disputes in the construction industry. For example, revisions to the American Institute of
Architects (“AlA™) form contracts expand the use of mediation by including compulsory
mediation clauses.! Moreover, faced with the complexities of managing multiple parties
and experts, counsel in construction defect cases are opting more than ever to use media-
tion. As compared to litigation, the benefits of mediation include its voluntary nature,
reputation for quick resolution of claims, ability to save money by avoiding trial and capac-
ity for preserving relationships among the parties. These attributes suggest mediation isan
attractive alternative to litigation in the construction industry.?

Despite the differences between mediation and litigation, these processes share acom-
mon requirement—the need to involve the “right” parties. In particular, the likelihood of
successfully settling a construction defect dispute is directly related to involving al sub-
contractors and design professional s who performed the work or provided the professional

1 See American Ingtitute of Architects, AIA Document A201-1997, Art. 4.5 (1997).

2 See eg., LEe R. ConNELL & MicHAEL T. CALLAHAN, ConsTRUCTION DerecT CLAIMS AND LiTIGATION §3.16
(1995).
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services that gave rise to the defect claim. In most construction defect cases, however, the
real parties in interest are not the parties themselves, but their insurance carriers. If the
defendants settle, it is because their carriers have agreed to shoulder the cost. Thus, carriers
play a pivota rolein settlement negotiations.

Regrettably, inexperienced mediators and litigators often fail to include key parties,
thereby handicapping their chances to succeed. Negotiations that include only the plaintiff
(e.g., the owner or the unit owners of a condominium) and the lead defendant (e.g., the
general contractor) will be unproductive. The missing parties—the parties who actually
performed the work—must attend and participate fully. A general contractor will be unwill-
ing to settle with a plaintiff without first knowing the level of contribution from its subcon-
tractors and the responsible design professionals. In many cases, general contractors main-
tain indemnity rights under their subcontracts. When necessary parties are absent, how-
ever, so are their insurance carriers. Without financial contributions from all potentially
responsible parties, settlement is elusive.

Part 11 of this article addresses the importance of including all necessary parties as
participants in the early stages of mediation. Part |11 describes options for including miss-
ing parties and emphasizes the mediator’s role in coordinating the process and facilitating
resolution.
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ORGANIZING THE M EDIATION PROCESS

Il.
SUBCONTRACTORS, DESIGN PROFESSIONALS AND |NSURERS:
IMPORTANT TO NEGOTIATIONS FROM THE OQUTSET

These Parties are Important because.. . .

Participation by relevant parties can provide
valuable information and avoid further litigation

Insurers for subcontractors and design
professionals must be put on notice and
participate fully in the process

Successful mediation of underlying
construction defect disputes avoids
insurance coverage litigation

A necessary precondition of mediation
requires adequate information
before proceeding with negotiations

A. Subcontractors and Design Professionals

In order to facilitate afull and final settlement, all necessary parties must be identified
and present for the negotiations. When negotiations occur on a piecemeal basis or outside
the scope of the mediation, the chances of overall settlement decrease dramatically. Partici-
pation by the key players prevents uncertainty regarding future recoveries against addi-
tional parties and reduces the risk of insufficient information in the settlement process.
Therefore, with the help of the mediator, the parties must identify all key participants and
secure their participation early in the mediation process. |dentifying missing partieslater in
the proceedings lengthens the time and increases the cost of mediation.

Involving subcontractors and design professionals in the early stages of a mediation
can increase the likelihood of successin settlement negotiations. Not only are these parties
potential sources of settlement funds, but they also may be able to identify other respon-
sible parties. Moreover, in many cases, contractors and design professionals can provide
important information regarding the causes of damage and appropriate, cost-effective re-
pairs. The inclusion of all parties may be especially helpful if the mediator conducts a site
visit. Under the protection of mediation confidentiality, individuals with direct knowledge
of what occurred during construction may educate the mediator and inform other parties of
their potential exposure in litigation.
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Finally, some disputes may be resolved through repairs or other in-kind activity per-
formed in lieu of paying financial damages. With all of the proper trades and professionals
involved in the negotiations, the mediator may be able to craft non-financial remedies.

B. Insurers

Participation by subcontractors and design professionals is insufficient unless their
carriers also participate in the process. An insured subcontractor or design professional
who faces potential liability for construction defects should notify its carrier of the poten-
tial claim. So long as the allegations present a colorable cause of action, the carrier must
provide a defense under the terms of the standard commercial general liability insurance
contract. It is awell-established maxim of insurance law that the duty to defend is broader
than the duty to indemnify. Yet, too many mediations begin without notice of potential
exposure to carriers who have potential liability.

In almost every case, an insurer will agree to provide the insured with an attorney who
defends against abroad range of claimsthat may fall within the terms of the policy. In addi-
tion, the insurance company may be legally required to defend claims that clearly are not
covered, provided that theclaimsare part of alawsuit that contains potentially covered claims.
Even when the carrier concludesthat the facts are unlikely to support an obligation to indem-
nify the policyholder, the carrier nonetheless may be required to provide a defense.

However, notice to insurers alone isinsufficient. To maximize the possibility of settle-
ment, insurance adjusters should be involved personally in the mediation process. Carriers
may invoke the threat of coverage litigation if they perceive settlement demands to be
excessive. Through early participation in the process, claims adjusters—the carriers’ deci-
sion-makers—will gain an accurate appreciation of their policyholders exposure. They
then may be morelikely to compromise their coverage defensesto avoid costly litigationin
both the underlying and insurance coverage actions.

Defense counsel retained by an insurer to defend a policyholder owes her allegiance to
the policyholder and not the carrier who is paying her fees. Consequently, retained defense
counsel cannot ethically represent the carrier’ sinterest concerning coverage i ssues because
the carrier’s and the policyholder’s interests likely will diverge. While the carrier seeksto
minimize claims paid on behalf of its policyholder, the policyholder wants the carrier to
settle the claims so long as settlement is within the policy limits. Absent a knowing waiver
by theinsured, alawyer attempting both to defend a policyholder and serve the carrier will
violate ethical rules and may also lay the foundation for a claim of bad faith against the
insurer.®

8  See eg., SanDiego Navy Fed. Credit Unionv. Cumisins. Soc'y, Inc., 208 Cal. Rptr. 494, 506 (Ct. App.
1984) (where conflict existed between counsel retained by insurer and insured, insured had right to inde-
pendent counsel); seealso Nandorf, Inc. v. CNA Ins. Cos., 479 N.E.2d 988, 991 (III. App. Ct. 1985) (where
conflict arises, disclosure must be made to both insurer and insured, securing consent from both before
continuing process).
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Mediation provides a solution to the conflict. Because the ultimate payor isthe insurer,
the mediator can negotiate directly with the claimsrepresentative and avoid defense counsel’s
conflict. Unimpeded by ethical constraints that bind defense counsel, the knowledgeable
mediator will be able to discussintelligently the risks and exposures of both the underlying
defect dispute and the coverage claim.

At times, insurers can be the sole party in interest. If a subcontractor or design profes-
sional is missing or bankrupt and their only known asset is the insurance policy, the carrier
de facto may be the sole decision-maker in settlement negotiations. In this situation, the
insurance adjuster who has been apprised of developments during the mediation process
and who understands the nature and scope of the damage will be more inclined to contrib-
ute to a settlement.*

1.
How To GeT PARTIES, INCLUDING INSURERS, To PARTICIPATE

Parties are Likely to Participate if They . . .
Are on notice of their potential liability
or are on notice by their insured
of possible covered claims

Are aware of the mediation and understand
the mediation process

Are kept informed of the work of experts
and have seen documentation of damage

Are not asked to pay for parties they do not insure

Are aware of the benefits of settlement
and the consequences of afailure to settle

4 See Weedo v. Stone-E-Brick, Inc., 405 A.2d 788 (N.J. 1979) (advancing the business risk doctrine in
New Jersey).
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All potentially responsible parties do not, as a matter of course, attend the first media-
tion session. At the earliest stages of litigation, it isimportant for the plaintiff and the lead
defendant (usually the general contractor) to take affirmative stepsto ensure that all parties
holding potential liability areidentified and participate in the mediation. It isalso helpful to
provide these parties with a compelling reason to participate (e.g., a summons and com-
plaint).

Special care must be taken to involve insurers. As athreshold matter, it isimportant to
put insurers on notice because they may have coverage and/or defense obligations. Insurers
must be convinced that covered damages exist — not simply problems associated with the
insured’s own product or work. Aninsurer will makeindemnity payments only wherethere
has been an accident or “occurrence” triggering property damage (defined under most poli-
cies as “physical injury to tangible property . . . including loss of use. . . or loss of use of
tangible property that is not physically injured”) within the policy period, and where the
damages are not excluded under the policy terms.

Under most policies, the definition of an *occurrence” is either a “sudden or unfore-
seeable” event or an “accident including continuous or repeated exposure to conditions
resulting in damage neither expected nor intended by the insured.” Although seemingly
straightforward, thelegal definition of an occurrence varies substantially from state to state.
For instance, the rule of trigger in the property damage context can be:

* anevent or series of events causing an exposure to damage (“ exposure”);®
e aninjury infact (“injury in fact”);®
e amanifestation of injury (“manifestation”);” or

* acontinuoustrigger (“continuous’ or “triple trigger”) that implicates coverage
of multiple policies over time, from thetime of theincident triggering exposure
through the time of the completed repair. Although not widely adapted beyond
the world of asbestos claims, the possibility of multiple years of coverage re-
sponding to construction defect claims is not uncommon in some states.

5 SeeAm. Employer’sins. Co. v. Pinkard Constr. Co., 806 P.2d 954, 956 (Colo. Ct. App. 1990) (exposure
to the harm constituted trigger of occurrencein case of progressive corrosion of roof installation caused by
fill material).

5 SeeEmar, Inc. v. Webster Homes, Inc., 488 So. 2d 346, 348-49 (La. Ct. App. 1986) (time when electri-
cal service boxeswereinstalled and contaminated was trigger of coverage; not fire resulting from installa-
tion and contamination).

7 SeeWrecking Corp. of Am., Va, Inc. v. Ins. Co. of N. Am., 574 A.2d 1348, 1349-51 (D.C. 1990) (where
demolition contractor finished site work and wall collapsed two months later, wall collapse wastriggering
event).
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Interpretation of policy exclusions may vary as well. Policies typically exclude from
coverage that which is expected or intended. While conventional tort theory suggests that
“intent” is the intent to perform only the act, some jurisdictions have held that the insured
must possess the subjective intent to provoke the consequences of the act.® Under thistest,
asubcontractor who installs defective siding that allowswater to infiltrate behind it, thereby
causing damage to the substrate, must actually intend to cause the damage in order to be
denied coverage.

In construction defect cases, the most common set of exclusions are those for “busi-
ness risks.” A business risk occurs, for example, when the insured’s own product fails to
perform or the insured’s own work was faulty. Using the siding illustration noted above, if
the siding buckles or detaches from the substrate, the contractor, without more, will not
have coverage. Rather, acarrier will contest payment unlessits policyholder or athird party
can demonstrate consequential damages beyond those related to the work undertaken by, or
the products supplied through, the contractor. Even then, coverage will be limited to recov-
ery for those consequential damages. Where coverageisdisputed, carriersand their insureds
may be required to negotiate a compromise that obligates a policyholder to contribute to
the settlement in order to resolve the case. Careful reading of the insurance contract, there-
fore, isaessential.

Although carriers may successfully defend a claim by invoking the business risk ex-
clusions, they may be liable under a different theory. For example, under standard CGL
policies issued after 1986, carriers of general contractors usually are obligated to pay for
damages resulting from the work of subcontractors.

Finally, where covered damages do exist, the parties bear the additional responsibility
of alocating damages appropriately. Insurers must be convinced that they are not being
asked to pay a so-caled “orphan’s share” of the settlement on behalf of an absent, insol-
vent, or recalcitrant subcontractor or design professional. Insurers are not obligated to pay
for damage caused by parties whom they have not insured, nor are they liable for damage
occurring outside their policy periods. A mediator who understands basic insurance con-
cepts has greater credibility with carriers and will be more able to stress arguments that
resonate with them.

8 See eg., Carter-Wallace, Inc. v. Admiral Ins. Co., 712 A.2d 1116 (N.J. 1998).
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V.
How A MEebiaTor CaN HELP

A Mediator Can Help by . . .

Contacting key parties to explain the
mediation process and its benefits

Managing the discovery necessary for mediation

Coordinating the work of experts and
assisting parties in assessing damages

Exploring settlement options with all parties

An experienced mediator can provide assistance in many ways. For a number of rea-
sons, the mediator is often best situated to facilitate negotiations and prepare the parties for
settlement. Because a mediator is neutral and does not represent any party, the mediator is
not bound by ethical rulesthat govern communication with represented parties.® The media-
tor can assemble parties (including carrier representatives) more easily than counsel in-
volved in the litigation. Moreover, because the parties have charged the mediator with as-
sisting them to settle the case, they are usually more willing to allow the mediator to engage
in neutral efforts to assess and allocate damages. Good mediators develop trust with the
parties and can elicit information that otherwise would be withheld. Armed with thisinfor-
mation, the mediator can overcome psychological and strategic barriers to settlement.

A. Involving Parties

A mediator who has a specialized understanding of construction defect issues can as-
sist the parties in identifying and including subcontractors and design professionals who
have not been named in the lawsuit but hold potential responsibility if the case continuesto
trial. As a preliminary matter, the mediator will convene an organizational meeting that
should be attended by counsel of all parties named in the action. In some jurisdictions, a
court can order parties to participate in mediation and attend meetings. The mediator also
may facilitate the inclusion of insurers of bankrupt or missing parties as third-party defen-
dants.

9 See MopEeL Cobe oF ProrF' L ResponsiBILITY DR 7-104 (1983).
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At the organizational meeting, the mediator can ascertain the informational needs of
the parties. The mediator may assist the partiesin scheduling the exchange of critical docu-
ments and manage limited discovery. An important role of the mediator might involve act-
ing as an informal discovery master to ensure that information necessary to negotiate a
settlement has been secured by all parties. Importantly, the mediator may work with parties
who recently have been joined. New parties can be brought current much faster than occurs
in normal discovery during litigation through the use of strategic meetings with experts and
principal defendants, the provision of important documents and avisit to the site. Not only
does this save costs for all parties associated with discovery, but it may also establish a
positive tone that is more conducive to negotiation.

The mediator also may use the organizational meeting to assess the level of insurance
coverage and enlist the participation of insurersin the mediation process. It is at this stage
of the process that the mediator can assure participation of individuals with adequate settle-
ment authority. Although many claims representatives resist attending mediation sessions,
including their participation in all phases of the process limits their reliance on outside
counsel who are often overburdened. A well-informed insurance claims adjuster is the sine
gua non of successful construction defect mediation. Early in the process, the mediator can
contact the claims departments of these carriers directly and encourage their involvement.
A mediator who is reputedly even-handed with the insurance industry is more credible and
can provide reluctant insurers with the impetus to join the process.

Increasingly, the major carriers have centralized their construction defect units and
assigned very experienced adjusters to manage their construction defect claims. The me-
diator and the adjusters will become acquainted. An experienced and successful mediator
will have credibility with carriers; consequently, he or she will be more successful at secur-
ing the financial participation of these carriers.

B. Assessing Damages

A mediator also can assist the parties in assessing damages by encouraging and coordi-
nating appropriate testing at the site. While expert analysis can be laborious and expensive,
often requiring both the plaintiff’s consent and the coordination of significant repair and
reconstruction work, ascertaining the type and scope of damage may be essential for all the
parties and their insurers when considering settlement options.

It also may be necessary to conduct destructive testing to demonstrate consequential
damage. In many cases, payment of damages will require the policyholder (subcontractor)
to show that the damage extends beyond its own work. While the definition of “ consequen-
tial damage” may vary, the testing most often involves examining the interface of two or
more building materials (often supplied or installed by different subcontractors) in order to
ascertain the presence of rot, deterioration or material instability. If this kind of damageis
present, the mediator may request documentation of the scope of the damagein order to aid
subsequent evaluation by the insurers.

Finally, a mediator can coordinate the efforts of party experts who are assessing the
risk of future damage. As part of this process, the mediator may work with the experts to
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develop remedial designs and document repair costs. Where appropriate, the mediator may
appoint a neutral expert to assist everyone in the process of determining what information
parties will need in order to commence substantive settlement discussions and undertake
repairs.

C. Exploring Settlement Options

Beyond organizing the mediation process and creating a group dynamic that is condu-
cive to settlement, the mediator’s principal task is to meet with the parties and generate
realistic settlement options. A credible mediator can be objective in her efforts to explore
the costs and benefits of settlement prior to trial.

The mediator who understands the difference between covered and non-covered dam-
ages has greater success explaining these concepts to a party frustrated with its carrier.
“Reality checks’ by the neutral can serve to limit unrealistic expectations. In questioning
the unrealistic party on the reasonableness of hisor her expectationsin light of thefactsand
the law, the mediator may be successful in encouraging parties to retreat from their en-
trenched positions and move toward a settlement that is acceptable to both sides. In this
way, the mediator can maintain the momentum of the mediation.

Similarly, a mediator can explore settlement possibilities with insurers and address
issues related to trigger, exclusions and allocation. Whenever necessary, the mediator can
remind the parties of the risks and transaction costs of refusing to settle. Construction
defect trials are notoriously long and expensive. These trials are document-intensive, re-
quiring substantial expert analysis and testimony. It is not uncommon for expert fees to
exceed $500,000, even in the smallest case, and to grow proportionately larger as the case
becomes increasingly complex.

It iswell settled that insurers who fail to accept a settlement demand within the limits
of theinsurance policy can sometimes be liable for damages awarded against their insureds
in excess of the policy limits; they also may incur punitive damages.’® In some jurisdic-
tions, standardsfor failure to settle within policy limits on behalf of aninsured are closer to
strict liahility, creating additional incentives to settle™ In al but a few cases, however,
insurers participating in mediation do so in good faith, rendering these issues|argely super-
fluous. Nonetheless, a realistic discussion of the merits of the underlying case and the
likely benefits of settlement can prompt an insurer’s meaningful participation in settlement
negotiations.

10 See Rova Farms Resort, Inc. v. Investors Ins. Co. of Am., 323 A.2d 495 (N.J. 1974) (insurer that failed
to authorize areasonable offer to settle the underlying personal injury case under a $50,000 policy acted in
bad faith and was liable for all amounts paid by itsinsured who lost at trial, in addition to the full policy
amount).

1 See Shamblin v. Nationwide Mut. Ins. Co., 396 S.E.2d 766, 776 (W.Va. 1990).
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By definition, a mediator cannot compel parties to participate in mediation or force
them to settle. Nevertheless, a mediator who is familiar with the various issues that domi-
nate defect cases and who is respected in the construction and insurance industries can
approach parties with a degree of credibility and candor when assessing the merits of the
case. That credibility will impact settlement.

V.
CONCLUSION

As parties in the construction industry increasingly turn to litigation aternatives, they
should be mindful that effective use of any aternative requires a commitment to the pro-
cess. To ensure meaningful negotiations in construction defect mediation and to create a
framework conducive to settlement, the participants should make every effort to include all
necessary parties early in the process and to assist these players in appreciating the sub-
stance of the case and the risks associated with failure to settle. By taking these affirmative
steps with the assistance of a knowledgeable mediator, parties in construction defect cases
will be well-prepared to achieve afair and viable settlement agreement.
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The Surface Transportation
Assistance Act of 1982:
An Early End to Sate or Common Law
Wrongful Discharge Claims?'

Donald L. Miller |1
William M. Harter

l.
INTRODUCTION

The facts giving rise to Jason Thomas' lawsuit against Cross-Country Shipping Co.
were, unfortunately, not uncommon in the trucking industry.! These facts are presented
briefly because they are typical of a number of claims in the trucking and transportation
industry.

Cross-Country hired Thomas to drive interstate shipping routes in 2002. Although ini-
tially a good employee, Thomas' job performance quickly deteriorated. He began being
insubordinate and, on multiple occasions, failed to arrive at his destinations on time. Be-
cause of thisbehavior, and because Thomastwice refused to make ordered deliveries, Cross-
Country terminated his employment |ess than one year after he had been hired.

Although Cross-Country believed that it had legally terminated Thomas' at will em-
ployment,? Thomas disagreed. Six months after his termination and within his state’s stat-
ute of limitations for a state law wrongful-termination claim, Thomas filed suit against

T Submitted by the authors on behalf of the FDCC Transportation Section.

1 While this Introduction is based on areal case, the names of the parties in this Introduction are ficti-
tious.

2 Of course, unless otherwise limited by statute, an at will employee can generally be terminated “for
good cause, for no cause, or for a cause that some might view asmorally indefensible.” Baker v. Ky. State
Univ., 45 Fed. Appx. 328, 330 (6th Cir. 2002).
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Cross-Country in the local United States District Court. Therein, he alleged that Cross-
Country had illegally terminated his at will employment. Thomas claimed that he had been
terminated not because of the above-described behavior, but instead because he had re-
fused to violate state and federal safety regulations regarding in-service hours. Upon being
served with Thomas' complaint, Cross-Country wondered whether there was any way that
it could avoid engaging in protracted litigation while still standing by its decision to termi-
nate the employment.

Fortunately, employers such as Cross-Country can, in some jurisdictions, prevail by
dispositive motion on suits filed by ex-employees like Thomas. Asthis article discussesin
more detail, a number of courts have held that state law claims like those of Thomas are
preempted by the Surface Transportation Assistance Act of 1982 (“STAA”).2 Because of
this preemption, these courts have concluded that ex-employees are precluded from pursu-
ing otherwise viable state law wrongful discharge claims. These employees must instead
pursue their claims under the administrative procedures set up by the STAA.

Further, because the STAA providesthat any complaint thereunder must befiled within
just 180 days of the conduct prohibited under the STAA, several ex-employees miss this
deadline and are therefore prohibited from pursuing even this administrative remedy. Be-
cause of this preemption and the applicable deadline for seeking permissible relief, many
employers like Cross-Country are able to successfully and economically stand by their
decisions to terminate employees like Thomas.

3 49 U.S.C. §§ 31101 — 31108 (2004).
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Il.
THE AcT’ s PERTINENT PrOVISIONS

The STAA provides sweeping regulation of the interstate trucking industry. Acting on
a Congressional desire to create a series of public safety standards, the STAA and its re-
lated safety regulations are designed:

to promote the safe operation of commercial motor vehicles, to minimize the dan-
gersto the health of operators of commercial motor vehicles and other employees
whose employment directly affects motor carrier safety, and to ensure increased
compliance with traffic laws and with the commercial motor vehicle safety and
health regulations and standards prescribed and orders issued [under the STAA].#

Within this array of regulations, and pertinent to the case study laid out in the Introduction,
lies the statutory cap on the amount of in-service driving which an operator may under-
take.

The STAA is not simply a compendium of safety provisions, however. While the stat-
ute is designed to help the government fulfill its “substantial interest” in protecting the
general public, the statute is also geared toward protecting employers and employees.®

4 1d §31131 (8)(1) - (3).
® 49 C.FR. § 395.3 (2004).
6 Brock v. Roadway Express, Inc., 481 U.S. 252, 262-63 (1987).
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According to the United States Supreme Court, the STAA achieves this goal by protecting
the“substantial interest” of employersin controlling their workplaces and by protecting the
“substantial interest” of employeesin not being discharged for complaints regarding safety
violations.”

Of specific importance to this article isthe STAA provision that prohibits an employer
from discharging or otherwise discriminating against an employee who refuses to violate
the type of safety provision enumerated in the statute. According to the pertinent language
of the STAA:

A person may not discharge an employee, or discipline or discriminate against an
employee regarding pay, terms, or privileges of employment, because —

(A) the employee, or another person at the employee’s request, has filed a com-
plaint or begun a proceeding related to a violation of a commercial motor
vehicle safety regulation, standard, or order, or has testified or will testify in
such a proceeding; or

(B) the employee refuses to operate a vehicle because—

(i) theoperation violatesaregulation, standard, or order of the United States
related to commercial motor vehicle safety or health; or

(ii) the employee has areasonable apprehension of seriousinjury to the em-
ployee or the public because of the vehicle's unsafe condition.®

The STAA does not simply identify conduct in which no employer may engage. In-
stead, it goes farther and provides a remedy for employees who are the victims of that
conduct. According to the STAA, “[aln employee alleging discharge, discipline, or dis-
criminationin violation of subsection () of thissection, or another person at the employee’s
request, may file a complaint with the Secretary of Labor not later than 180 days after the
alleged violation occurred.”® After advising of the availability of this administrative rem-
edy, the STAA then sets forth the chain of events that will follow such acomplaint.’® This
chain of events potentially culminates with a finding by the Secretary of Labor that the

71d.

8 49 U.S.C. § 31105(a)(1) (2004).
s |d. § 33105(b)(1).

10 |d, § 33105(h).
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employer must “take affirmative action to abate the violation, reinstate the complainant to
the former position with the same pay and terms and privileges of employment, and pay
compensatory damages, including back pay.”

1.
PreempTiON OF StATE CLAIMS BY STAA

As noted, the STAA provides that employees who believe they have been discharged
or otherwise disciplined in violation of the STAA “may file acomplaint with the Secretary
of Labor not later than 180 days after the alleged violation occurred.”*? Based on the lan-
guage and purposes of the Act, severa courts have concluded that this provision of the
STAA preempts employeesfrom successfully pursuing any otherwise-applicable state claims.

A. Overview of Bases for Preemption Generally

Discussion of preemption by the STAA requiresabrief review of the Supremacy Clause
of Article VI of the Constitution. Under the clause, all laws made pursuant to the Constitu-
tion shall be the “supreme law of the land” and shall therefore be legally superior to con-
flicting state laws.*® Despite this clause, however, ageneral presumption exists under which
federal laws do not preempt state laws.**

In five situations, preemption occurs despite the presumption to the contrary:

(1) When Congress expresses aclear intent for such preemption when enacting a
federal statute;'®

(2) Whenthereisaclear conflict between the state and federal statutes at issue;®
(3) When thereisan implicit barrier to the state law in the federal law;*

(4) When Congress has “legislated comprehensively, occupying an entire field
of regulation;”*® and

1 1d. 8 33105(b)(3)(A). Under the remedies provision of the STAA, the Secretary of Labor also has the
power to award the complaining employee reasonable costs and attorney fees from the wrongdoing em-
ployer. 1d. § 33105(b)(3)(B).

2 1d. § 31105(b)(1).

¥ U.S. Consr. art. VI.

4 Maryland v. Louisiana, 451 U.S. 725 (1981).

% Jones v. Rath Packing Co., 430 U.S. 519 (1977).
% Freev. Bland, 369 U.S. 663 (1962).

17" Shaw v. DeltaAirlines, Co., 463 U.S. 85 (1983).
8 Ricev. Santa Fe Elevator, 331 U.S. 218 (1947).
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(5) When the state law will impede the achievement of the purpose of the Con-
gressional objective.l®

Put more generaly, state and federal statutes can co-exist so long as Congress has not
“explicitly or implicitly” eliminated the viability of the state statute with the passage of the
federal statute.

In order to preclude employees from pursuing otherwise viable state law claims for
wrongful termination, employers must prove that the STAA satisfies one of these bases for
preemption.

B. Groundbreaking STAA Preemption

In Watson v. Cleveland Chair Co.,?* the Supreme Court of Tennessee became the first
court to conclude that the STAA preempted a state wrongful discharge claim. In the events
giving rise to Watson, two employees alleged that they were discharged for their refusal to
comply with state and I nterstate Commerce Commission regulations and for their refusal to
violate applicable speed limits. The employer denied these allegations, instead claiming
that the employees were actually discharged for insubordination, having an unacceptable
attitude, and using inappropriate language.

Thetrial court held that the STAA preempted any state claim that the employees would
otherwise have, but the Tennessee Court of Appeals disagreed. It held that the employees
had a viable state common law cause of action for wrongful discharge. According to the
court of appeals, as aresult of Tennessee's uncodified public policy *a cause of action for
retaliatory discharge arises when an at-will employee is terminated solely for refusing to
participate, continue to participate, or remain silent about illegal activities.”?? The court
then examined this stated public policy and found that it was compatible with, rather than
preempted by, the STAA. According to the court, “there was no explicitly statutory direc-
tive that provided an exclusive remedy for Plaintiffs which would preempt Tennessee com-
mon law in regard to an action for retaliatory discharge.”%

The Supreme Court of Tennessee reversed the decision of the court of appeals, thereby
affirming the trial court’s finding of preemption. It concluded that the plaintiffs’ remedies
were solely withinthe STAA, for Congress had “explicitly and implicitly confined jurisdic-

¥ Hinesv. Davidowitz, 312 U.S. 52 (1941).

2 Gulf Offshore Co. v. Mobile Qil Corp., 453 U.S. 473 (1981).
2L 789 S.\W.2d 538 (Tenn. 1989).

2 ]d. at 540.

Z |d. at 541.
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tion under the [STAA] to the administrative and judicial procedures to be exercised by the
Secretary of Labor[.]”?* Because this basis for preemption was satisfied, the plaintiffs had
no viable state law claims, and the trial court’s dismissal of the plaintiffs suit on summary
judgment was affirmed accordingly.

C. Additional Cases Finding Preemption

The District Court for the Western District of Tennessee quickly followed the lead of
the Watson court. In Norman v. M.S. Carriers, Inc.,® it reached the same preemption con-
clusion based on Congress' implicit confinement of wrongful discharge claimsto the Sec-
retary of Labor. According to the court, “[a]llowing parties to resort to other remedies
would frustrate what this Court believes to be Congress' purpose. That being that the Sec-
retary of Labor should decide whether an employee has been injured for failing to violate
federa rules and regulations.” %

In the years after Watson and Norman, the District Court for the Northern District of
Ohio* and the Sixth Circuit Court of Appealsreached similar decisions.?® Most recently, in
Kornischuk v. Con-Way Central Express, the District Court for the Southern District of
lowa decided that the STAA preempted the ability of aformer employee to bring awrong-
ful discharge claim under a state statute.? According to the Kornischuk Court, “because a
detailed statutory procedure exists by which an aggrieved employee may administratively
enforce the public policy embodied in [the STAA], he may not now pursue a common law
wrongful discharge claim based on the same policy.”*® Kornischuk represents the most-
recent decision regarding the issue of STAA preemption.

V.
CoNTRARY VIEWS

Despite the early decisionsin Watson and Norman and the recent Kornischuk decision,
several courts have held that the STAA does not preempt state law wrongful discharge
claims for employees within or formerly within the transportation industry. Courts finding

% d. at 544.

% 741 F. Supp. 148 (W.D. Tenn. 1990).

% |d. at 150.

27 Davisv. Customized Transp., Inc., 854 F. Supp. 513 (N.D. Ohio 1994).

% Barlow v. Martin-Brower Co., 2000 U.S. App. Lexis 443, App. No. 98-6542 (6th Cir., Jan. 5, 2000).

2 Kornischuk v. Con-Way Cent. Express, 2003 U.S. Dist. Lexis 14459, App. No. 1-03-CV-10013 (S.D.
lowa, June 4, 2003).

% ]d. at *8.
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that the STAA does not preempt state law claims do so based on one or more of the follow-
ing three arguments:

(1) The legidative history behind the STAA demonstrates an intent not to be
preemptive;

(2) Theuseof “may” inthe STAA demonstrates that acomplaint to the Secretary
of Labor isnot intended to be an exclusive remedy; and

(3) The purpose of state wrongful discharge statutes and common law isin fur-
therance of the purposes of the STAA, not in conflict with or frustration of it.

Each argument is described herein.

A. Legidative History

Beginning with Germann v. Vulcan Materials Co.,* four courts® have based their
finding of no preemption, at least in part, on adliver of the legisative history of the STAA.
As quoted by Germann and the other decisions, during Senate debate over the STAA, one
of the Senators* expressed his concern surrounding the preemptive effect of the STAA over
‘other avenues of relief and remedies that might be available to employees under union
contracts, or statutory or common law.’ "3 Germann and the other similar decisions quote
Senator John Danforth, the principal author of the STAA, as addressing this concern by
stating, “[t]he driver protection provisions of [the STAA] are most certainly intended to
strengthen, not displace, any existing remedies employees may have at law.”

B. Useof “May’ Suggests STAA Not Exclusive

In two decisions, Bliss v. Sow Mills, Inc.®® and Briones v. Ashland, Inc.,% the courts
concluded that pursuing the administrative relief provided by the STAA is optional, and
that the STAA therefore does not preempt similar state law claims. The basis for these
decisions lies in the STAA's use of the word “may” to describe an employee's right to
submit a complaint to the Secretary of Labor.*”

3106 F. Supp. 2d 1010 (S.D. Cal. 2000).

32 In addition to Germann, see Glasscock v. Alliant Foodservice, Inc., 232 F. Supp. 2d 1148 (D. Or. 2001);
Bliss v. Stow Mills, Inc., 786 A.2d 815 (N.H. 2001); Briones v. Ashland, Inc., 164 F. Supp. 2d 228 (D.
Mass. 2001).

3 Germann, 106 F. Supp.2d at 1015 (citing 128 Cong. Rec. S 32511 (Dec. 19, 1982)).
% d.

% 786 A.2d 815 (N.H. 2001).

% 164 F. Supp. 2d 228 (D. Mass. 2001).

7 Bliss, 786 A.2d at 818; Briones, 164 F. Supp.2d at 231.
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Neither court offers much discussion of this aspect of its conclusion, but each relieson
Norris v. Lumbermen’s Mutual Casualty Co.® in reaching the conclusion. Although the
Norris decision involved preemption of a whistleblower statute under the Energy Reorga-
nization Act (“ERA™), rather than the STAA, each Act has the same “may” language, such
that Norrisisarguably relevant. In alleged support of the subsequent decisionsin Blissand
Briones, the First Circuit Court of Appeals held in Norris that the “may” language of the
ERA did not preempt state whistleblower claims.*

What Bliss and Briones failed to consider in relying on Norrisis that, Norris notwith-
standing, courts have repeatedly held that the ERA does preempt several state law
whistleblower claims.® Indeed, in Norman v. M.S. Carriers, Inc.,* the district court con-
sidering STAA preemption in Tennessee actually relied on the ERA cases in which courts
found preemption to determine that there was also preemption under the STAA. Given that
the United States Supreme Court declined to grant certiorari in Kansas Gas & Electric Co.
v. Brock“#? after the Tenth District Court of Appeals found that the ERA did preempt state
law whistleblower claims, it seems that the STAA's use of “may” and the outcomes of the
ERA preemption cases actually favor afinding of preemption under the STAA, rather than
afinding of no preemption.

C. Purposes of STAA and Sate Satutes Not in Conflict

This is the most common reason provided for a finding that the STAA does not pre-
empt state claims by terminated employees against their employers. No fewer than five
decisions have concluded that, because the state statutes purportedly further, rather than
conflict with or impair the STAA, the Act does not preempt these state statutes.®® As the
court explained in Whitworth v. TNT Bestway Transportation, Inc.,* for example, “[a]llowing
Texas to create additional protections for civic-minded employees does not frustrate Con-
gress' purposes behind enacting the STAA.”#

% 881 F.2d 1144, 1147 (1st Cir. 1989).
% Bliss, 786 A.2d at 818; Briones, 164 F. Supp. 2d at 231.

4 See, eg., Norman v. Niagara Mohawk Power Corp., 873 F.2d 634 (2d Cir. 1989); Willy v. Coastal
Corp., 855 F.2d 1160 (5th Cir. 1988); Kansas Gas & Electric Co. v. Brock, 780 F.2d 1505 (10th Cir. 1985),

cert. den’'d., 478 U.S. 1011 (1986).
4 Norman, 741 F. Supp. at 150.
42780 F.2d 1505 (10th Cir. 1985), cert. den’d., 478 U.S. 1011 (1986).

4 See Parten v. Consolidated Freightways Corp., 923 F.2d 580 (8th Cir. 1991); Walt's Drive-a-Way Ser-
vice, Inc. v. Powell, 638 N.E.2d 857 (Ind. Ct. App. 1994); Whitworth v. TNT Bestway Transp., Inc., 914 F.
Supp. 1434 (E.D. Tex. 1996); Bliss v. Stow Mills, Inc., 786 A.2d 815 (N.H. 2001); Briones v. Ashland,
Inc., 164 F. Supp. 2d 228 (D. Mass. 2001).

“ 914 F. Supp. 1434 (E.D. Tex. 1996).
4 |d, at 1436.
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What this argument fails to consider, however, isthat there are five potential bases for
the preemption of a state statute.*® Even if a court decides that a state statute furthers the
purpose of the STAA, as opposed to conflicting with or impairing that purpose, such a
decision isnot enough to resolve the preemption issue. Instead, the court must also confirm
that none of the other bases of preemption, such as implicit or explicit confinement of
jurisdiction to an administrative procedure or comprehensive occupation of an entire field
of regulation, exist. In none of these decisions does the court examine and reject each of the
potential bases for preemption, and these decisions are flawed accordingly.

V.
THe 180 DAY LiMITATION

While courts disagree regarding whether the STAA preempts state wrongful discharge
claims, there is no dispute regarding the deadline for making an STAA complaint to the
Secretary of Labor. Section 31105(b) providesthat any complaint to the Secretary of Labor
must be filed “not later than 180 days after the alleged violation occurred.” Therefore, to
the extent that an ex-employee has not filed his complaint to the Secretary of Labor within
180 days, the ex-employee will be barred from pursuing his STAA remedy. Coupled with
the preemption of state law claims, this bar will |eave the ex-employee without any viable
claim against the former employer.

VI.
CoNCLUSION

For employers like Cross-Country, the STAA provides a method by which disgruntled
ex-employees’ complaints may be resolved without extensive litigation. For employees
like Thomas, however, preemption under the STAA may mark the end of the road for his
complaintsif heisnot attentive to the 180-day complaint period.

4 See notes 15-20, infra and accompanying text.
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Security of Transportation Terminals:
Emerging I ssues'

Carlos Rincon
Bobbie Marie Guerra-Cavazos

l.
INTRODUCTION

Civil lighility for the criminal acts of third partiesisarisk component that has necessi-
tated an increased response from all sectors of industry in the United States. Historically,
the most common scenarios from which this issue arises have been in the context of the
ownership or occupation of premises. In this regard, the crimina perpetrator’s conduct
often falls into one of two categories. In the first scenario, the perpetrator’s intent is to
commit acrime against an establishment. The perpetrator’s acts invariably result in collat-
eral risk of injury or death to the establishment’s customers, employees, guests or others
having a legitimate reason for being on the premises. In the second scenario, the crime
motiveisdirected at avictim and the nature of the premises lendsitself to being conducive
to the commission of a crime, for example, assault of an apartment complex resident in a
poorly lit parking lot.

In either of the above scenarios, when injury or death arises as aresult of the commis-
sion of crimes in the premises context, litigation ensues with the cornerstone issue being
foreseeability of the occurrence. Victims or their representatives will point to the condu-
civeness that a premises presents for the commission of a crime such as demographics,
historical patterns or other characteristics of the premises. The basis of such an argument is
that the commission of the crime, as it occurred, was foreseeabl e to the owner/occupier of
the premises and, thus, created a duty to warn or to protect the victim against the occur-

T Submitted by the authors on behalf of the FDCC Transportation Section.
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rence. The counter-argument will typically be that the criminal acts of the third party were
unforeseeable and constituted an intervening or superseding cause to any failure on the part
of the owner/occupier of the premises to exercise reasonable care.

The issues involving third-party criminal acts have not been limited to the realm of
premises liability. Rather, they have extended to circumstances wherein third-party crimi-
nal acts occur outside private premises and involve the use of an instrument of commerce.
Asthetragic events of 9/11 and the anthrax scare have demonstrated, the criminal mindset
has necessitated that risk prevention contemplate circumstances wherein the perpetrator
uses an instrument of commerce to inflict injury or death. There is no doubt that these
more recent events have documented how industry must be battle-ready to protect, warn
of, and deter crimes motivated by political or religious conviction, as opposed to only
those crimes motivated by monetary gain or passion. By using instruments of commerce,
the perpetrator not only victimizestheinnocent persons directly associated with the crime,
but also impacts a wide web of other persons and institutions that, though not directly
involved, must immediately modify their behavior and operations to address the height-
ened perception of risk.

Against this backdrop, the trucking industry in the United States has been forced to re-
evaluate how it is responding to the increased recognition that the criminal mindset may
consider atractor/trailer and its cargo as the next mechanism to deliver a devastating blow
to our economy or way of life. As members of the trucking industry and asthe lawyerswho
represent them, when debating how these circumstances have heightened the scorecard on
how we will be judged in hindsight to have responded to such an occurrence and what
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proactive measures should be contemplated and implemented, the logical starting point for
discussion would be to address the prevailing legal standards that have given rise to liabil-
ity for the criminal acts of third parties. Also essentia to this discussion is areview of the
trucking industry’s response to the heightened sense of concern over recent events that
have made foreseeable what was in the past unforeseeable.

Il.
LEGAL STANDARDS

A. Duty

Asageneral rule, and in the absence of astatute, aspecial relationship or other circum-
stances that create aduty, an individual is under no duty to protect another from a criminal
assault or the willful act of violence of athird person. A person, however, may be charged
with a duty to take precautions to protect others from intentional criminal acts of third
persons when an unreasonable risk of harm is foreseeable.? The Restatement of Torts more
fully describes the duties and liabilities of a premises owner or occupier. The Comment to
section 344 of the Restatement states as follows:

1 SeeKlinev. 1500 Mass. Ave. Apartment Corp., 439 F.2d 477, 481 (D.C. Cir. 1970); see also 57A Awm.
Jur. 20 Negligence § 96 (2004).

2 SeelLilliev. Thompson, 332 U.S. 459 (1947); see also 57A Awm. Jur. 20 Negligence § 100 (2004).
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Since the possessor is not an insurer of the visitor’s safety, he is ordinarily under
no duty to exercise any care until he knows or has reason to know that the acts of
the third person are occurring, or are about to occur. He may, however, know or
have reason to know, from past experience, that thereisalikelihood of conduct on
the part of third persons in general which is likely to endanger the safety of the
visitor, even though he has no reason to expect it on the part of any particular
individual. If the place or character of his business, or his past experience, is such
that he should reasonably anticipate careless or criminal conduct on the part of
third persons, either generally or at some particular time, he may be under aduty to
take precautions against it, and to provide a reasonably sufficient number of ser-
vants to afford a reasonable protection.®

Thus, in accord with the above standard, the corporate defendant’s risk of exposure
lies with its reasonableness in anticipating the conduct, warning others of the conduct and
protecting against it.

B. Superseding/Intervening Cause

The standard defense to an assertion that a duty of care is imposed on an owner or
occupier of land isthat the criminal conduct of third parties was an unforeseen intervening
or superseding cause of any aleged injuries. The Restatement of Torts defines a supersed-
ing cause as “an act of athird person or other force which by its intervention prevents the
actor from being liable for harm to another which his antecedent negligenceis a substantial
factor in bringing about.”* Further, an intervening cause is defined as “one which actively
operates in producing harm to another after the actor’s negligent act or omission has been
committed.”®

C. Foreseeability

As noted above, however, while the criminal conduct of athird party usually serves as
a superseding cause relieving the potentially negligent entity from liability, tort liability
will not be excused when the criminal conduct is a foreseeable result of such negligence.®
Consequently, when certain types of criminal conduct are reasonably foreseeable, avoid-
ance of liability will require executing a reasonable security response commensurate with
the level of risk. As noted below, what would be required to adequately discharge one's
duty will differ from one fact pattern to another.

8 REeSTATEMENT (Seconp) oF Torts § 344 cmt. f (1965).

4 1d. 8440; seealso W. Pace KEETON ET AL., PRosserR AND KEETON ON THE Law oF Torts § 44 at 305 (5th ed.
1984).

5 REeSTATEMENT (SECOND) OF ToRTs § 441 (1965).
6 Nixonv. Mr. Prop. Mgmt. Co., 690 S.W.2d 546 (Tex. 1985); 57A Awm. Jur. 20 Negligence § 621 (2003).
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For example, in Lopez v. McDonalds” an action was brought against McDonalds by
the survivors and surviving family members of the victims of amassacre that took placein
the restaurant. Summary judgment in favor of McDonald's was upheld on the ground that
the boundaries of its duty to take reasonable precautions to protect patrons from reason-
ably anticipated criminal conduct of unknown third parties did not encompass the burden
to protect against once-in-a-lifetime massacres. The likelihood of the unprecedented mur-
derous assault was so remote and unexpected that, as a matter of law, the general character
of the restaurant’s nonfeasance in not providing security was held not to facilitate its hap-
pening.®

Additionally, even in the presence of a specia relationship, civil liability for acts of
third personsis not automatic. For example, while an employer-empl oyee rel ationship may
be deemed “special” for purposes of imposing aduty of care on the employer to guard and
protect the employee against the criminal acts of others, the possibility of some criminal
act, though not necessarily the precise act, must be reasonably foreseeable before the fail-
ure of the employer to take reasonable precautions to protect the employee against harm
may be said to be negligent.®

D. Preemptive Measures

If it is determined that a criminal event isforeseeable, the analysis then shiftsto evalu-
ate whether the defendant has undertaken those measures that a reasonable and prudent
entity, facing the same or similar risk of third-party criminal acts, would have initiated. For
example, following 9/11, the perception isthat terroristic assaults on high-rise, high-profile
apartment/condominium complexes in major United States cities are foreseeable. In this
context, it has been opined that the traditional analysis of basing foreseeability on whether
prior similar crimes have occurred on the same premises will not serveto limit liability for
terroristic acts. The argument is based on the events of 9/11, which have made threats of
terroristic acts targeting buildings such as Chicago’s IBM Plaza and John Hancock Center
foreseeable. As a note, proprietors of premises like those have been pro-active in imple-
menting additional security measures to include increased security staff, checkpoints to
review visitor photo identification badges and bags, restricting access to parking garages
and random searches of trunks. These proprietors are also in the process of installing x-ray
machines, aswell as security mail and ventilation systemsto prevent bio-terrorist attacks.*®

7 238 Cal. Rptr. 436 (Ct. App. 1987).
8 Id. at 512; see also 62 Am. JUr. 20 Premises Liability § 48 (2003).
9 See eg., Ozment v. Lance, 437 N.E.2d 930 (III. App. Ct. 1982).

10 See Thomas C. Hornburger & Timothy J. Grant, A Changing World: A Commercial Landlord’'s Duty to
Prevent Terrorist Attacks in Post-September 11" America, 36 J. MARsHALL L. Rev. 669 (2003).
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E. Presumption of a Duty

Finally, liability may ensue in a situation in which, absent a special relationship or
specia circumstances, aduty to protect against the criminal acts of third partiesis assumed.
As embodied in Mendoza v. Contico,™ discussed in part 1V of this article, this theory of
liability presents a viable approach for claimants to pursue actions when they otherwise
would have no recourse to pursue legal remedies. The overriding point to be made when
discussing the response to this liability approach is that all remedial measures should be
initiated and executed with the same vigor whether the duty is one that is inherent or as-
sumed, as the law does not impose a lesser duty on the alleged tortfeasor who assumes a
duty he otherwise did not have.

[1.
INDUSTRY INITIATIVES AND RESPONSE ASWELL AS
GOVERNMENTAL REGULATIONS

Perhaps the single most significant trucking industry development that is highly rel-
evant to managing risk presented by criminal acts of third partiesisits integration into the
transportation industry as awhole. The use of multi-model transportation networks results
in a situation in which each time a new mode of transportation and a new transfer point is
introduced into the equation, an element of vulnerability is presented that underscores the
importance of ensuring that each segment of the transportation chain is secure.’? In this
regard, vertical-looking, all-inclusive security programs, such as the Customs Trade Part-
nership Against Terrorism (C-TPAT), proposed and sponsored by the United States Cus-
toms Service, have been initiated.?®* Under this program, al participants in the transporta-
tion network may be considered for C-TPAT certification. From importersto air consolida-
tors, licensed brokers, warehousemen and over the road truck carriers, ajoint recognition
between government and business has been implemented to enhance supply chain and
border security. While compliance with added governmental regulations will also increase
fixed operating costs, benefits include reduction of border crossing times and providing a
competitive advantage by reducing theft and damaged product. Increasing supply-chain
efficiency and strengthening existing loss prevention programs result in C-TPAT certifica-
tions making good business sense.

1 Cause No. 92-8751, County Court at Law #3, El Paso County, Texas.

12 See Dr. Saul B. Wilen, Countering Terrorism Threats: Trucking Industry and Multi-Modal Distribution
Network Vulnerabilities (Feb. 10, 2003), available at http: www.medhorizons.com/ainitiatives/article-
tracking.htm.

18 U.S. Customs & Border Protection at www.customs.gov/xp/cgov/import/commercia_enforcement/ctpat/.

348



SECURITY OF TRANSPORTATION TERMINALS

Additionally, regulatory bodies such as the United States Department of Transporta-
tion (“DOT") and the Transportation Security Administration (“ TSA”)* have promulgated
new security requirements for offerors and transporters of hazardous materials.*® The regu-
lations were a result of the work of the Research and Special Programs Administration to
establish new requirements to enhance the security for hazardous materials transported in
commerce. Shippersand carriers of certain highly hazardous materials are now required to
develop and implement security plansin conformity with the requirements. In addition, all
shippers and carriers of hazardous materials must assure that their employee training in-
cludes a security component. Included among the requirements of a security plan are two
areas that would specifically apply to atruck terminal/truck stop facility. Further, specific
guidelines for determining who is eligible to apply for and obtain hazardous materials
endorsements for a commercial driver’s license have also been enacted. Some of the spe-
cific provisions of the new legislation are as follows:

(2) Unauthorized access: Measures to address the assessed risk that unauthorized
persons may gain access to the hazardous materials covered by the security
plan or transport conveyances being prepared for transportation of the hazard-
ous materials covered by the security plan.

(3) En route security: Measures to address the assessed security risks of ship-
ments of hazardous materials covered by the security plan en route from ori-
gin to destination, including shipments stored incidental to movement.

Additional provisions include:

(& An [individual] poses a security threat . . . under this section when the
TSA determines or suspects [him or her] of posing athreat —

(1) To national security; or
(2) To transportation security; or

(3) Of terrorism.r”

14 An agency of the Department of Homeland Security.
15 49 C.FR. 8§ 172.101 — 172.804 (2004).

6 |d. 88 172.802(a)(2)-(3).

7 1d. §1572.107.
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