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How Much Can I Refresh My Recollection?
Preparing the Trial Witness
While Preserving Privilege†

Lori E. Iwan
Timothy C. Samuelson

I.
INTRODUCTION

The attorney-client privilege and work-product doctrine exceptions ordinarily insulate
information and confidential communications between the attorney and client from disclo-
sure. The attorney-client privilege and work-product doctrine do not provide absolute pro-
tection from disclosure, however. There are exceptions to an absolute claim of privilege
(the crime fraud exception for example), and work product may be discovered upon a
showing of good cause. Thus, the trial lawyer and witness must attend to the limits of
privilege in order to avoid a waiver or disclosure of privileged information during deposi-
tion or trial. After all, the difficult questions do not arise when the privileged materials
contain essential information needed to crush the opposition. Instead, they arise when the
information and documents sought by one’s opponent likely will undermine the defense or
even the outcome of the entire litigation when disclosed.

This article addresses the law of privilege in Section II and recent developments in the
law of privilege as it may affect the insurance defense industry in Section III. Practice tips
for preparing witnesses when disclosure of privileged materials threatens to undermine the
outcome of a case are outlined in Section IV.

† Submitted by the authors on behalf of the FDCC Trial Tactics Section.
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II.
PRIVILEGE: WHAT IT IS AND WHAT IT MEANS

“The attorney-client privilege may be invoked . . . with respect to a communication
made between privileged persons, in confidence, for the purpose of obtaining or providing
legal assistance for the client.”1 It bears remembering that privilege arises from the rules of
evidence and creates an exception for the non-disclosure of certain information.2 Federal
courts generally follow the classic definition of attorney-client privilege as articulated by
Wigmore: “(1) Where legal advice of any kind is sought (2) from a professional legal
adviser in his capacity as such, (3) the communications relating to that purpose, (4) made in
confidence (5) by the client, (6) are at his instance permanently protected (7) from disclo-
sure by himself or by the legal adviser, (8) except the protection may be waived.”3 The
attorney-client privilege may be asserted either at trial or during discovery;4 it applies to
any form of communication between the attorney and the client, so long as the communica-
tion meets the requirements described above.5

Lori E. Iwan has an active national civil litigation practice
concentrating in commercial, products liability and technol-
ogy-based litigation. She is a member of the Board of Direc-
tors of the Federation of Defense & Corporate Counsel and
the President of the Lawyer’s Club of Chicago. Ms. Iwan has
been named as a Leading Illinois Attorney in the area of
products liability by American Research Corporation since
1997 and is rated “AV” by Martindale-Hubbell.

1 RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 68 (2005).
2 See, e.g., FED. R. EVID. 501.
3 United States v. Evans, 113 F.3d 1457, 1461 (7th Cir. 1997) (citing JOHN HENRY WIGMORE, EVIDENCE

§2290 (McNaughton Rev. 4th ed. 1961)).
4 Fed. R. Civ. P. 26(b).
5 See generally SCM Corp. v. Xerox Corp., 70 F.R.D. 508 (D. Conn. 1976) (recognizing that the confi-
dential communication protected by the attorney-client privilege includes oral, written, and body language,
but does not encompass pre-existing information).
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Federal Rule of Evidence 501 states: “[e]xcept as otherwise required . . . the privilege
of a witness, person, government, State, or political subdivision thereof shall be governed
by the principles of the common law . . . . However, in civil actions and proceedings, with
respect to an element . . . to which State law supplies the rule of decision, the privilege . . .
shall be determined in accordance with State law.” As a result, while privilege is determined
by state common law, federal courts are empowered to interpret and apply state common
law rules under the Federal Rules of Evidence, even though each State is empowered to
develop its own common law as well. The result is a myriad of rules that vary state by state
and between state and federal courts, as well as differing interpretations of privilege among
the federal circuits. For example, applying the Federal Rules of Evidence in an Illinois
based dispute, the Seventh Circuit followed Upjohn Co. v. United States 6 (discussed in
detail below) which rejected a “control group” test, while Illinois state courts generally
reject Upjohn and apply the “control group” test.7 Because privilege often “frustrates the
truth-seeking function of the judicial process” by protecting information that may otherwise
be essential to serve justice, most courts strictly construe the attorney-client privilege.8

Timothy C. Samuelson is a trial attorney practicing in the
areas of commercial litigation, products liability, professional
liability, and transportation defense. He is a member of the
Chicago Bar Association, Indiana State Bar Association and
the Illinois State Bar Association. Mr. Samuelson is a gradu-
ate of Indiana University School of Law, J.D. (1998), and
was admitted to the Illinois Bar in 1998, and the Indiana
State Bar in 1999.

6 449 U.S. 383 (1981).
7 See Upjohn, 449 U.S. at 396 (courts are presumably free, under Upjohn, to adopt any test that necessar-
ily conforms to these requirements). But see Consolidation Coal Co. v. Bucyrus-Erie Co., 432 N.E.2d 250,
258 (Ill. 1982) (adopting the control group test as the applicable standard for the State of Illinois subse-
quent to the decision in Upjohn).
8 United States v. Nixon, 418 U.S. 683, 710 (1974).
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It is generally accepted that a corporation is entitled to the same protection as an indi-
vidual for confidential communications made within the attorney-client privilege.9 How-
ever, problematic issues arise when a corporation is the client, as is often the case in insur-
ance litigation. Corporations are legal fictions, but they are entitled to claim the privilege.
In that situation, their attorney often holds the position of in-house counsel.10

In-house attorneys traditionally have relied on the attorney-client privilege to protect
the confidentiality of legal conversations with company employees. In theory, by shielding
these discussions from court-ordered discovery, the privilege encourages full and frank
disclosure from corporate officials about legal problems within the organization, thereby
promoting general compliance with the law.

Corporate clients rely on the protection of the attorney-client privilege for confidential
communications with in-house and outside counsel, both in extraordinary matters such as
internal investigations into corporate wrongdoing and in more common legal matters, such
as employment decisions and contract negotiations.11 State specific rules and codes of con-
duct govern attorneys in the United States; these rules generally are the same regardless of
whether an attorney practices law as an in-house lawyer or at a private law firm.12

As a starting point in any analysis of privilege, there are two focal issues. The nature of
the client must first be determined, followed by specific identity of the entity for which the
attorney was performing legal services at the time of the communication.

A. Who is the Client?

The issue of client identity was considered by the United States Supreme Court in its
1981 decision in Upjohn Co. v. United States.13 Prior to Upjohn, the lower federal courts
had determined that only the controlling officers of a corporation might be regarded as the
client.14

The attorney-client privilege afforded to a client’s communications with his or her
attorney is the oldest of the common law privileges provided by the court system. Theoreti-
cally, it affords absolute protection from disclosure of confidential information between an

9 See Thomas R. Mulroy, Jr. & W. Joseph Thesing, Jr., Confidentiality Concerns in Internal Corporate
Investigations, 25 TORT & INS. L. J. 48, 49 (1989).
10 See CHARLES ALLEN WRIGHT ET AL., FEDERAL PRACTICE & PROCEDURE: CIVIL § 2017 (2005).
11 See Alexander C. Black, What Corporate Communications Are Entitled to Attorney-

Client Privilege — Modern Cases, 27 A.L.R. 5TH 76, 76 (1997).
12 See Alison M. Hill, Note, A Problem of Privilege: In-House Counsel and the Attorney-Client Privilege
in the United States and the European Community, 27 CASE W. RES. J. INT’L L. 145, 168 (1995).
13 449 U.S. 383, 394 (1981).
14 Id. at 395.
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attorney and the client.15 It is recognized both at the federal and state levels and is consid-
ered an exception to a party’s general duty to disclose discoverable information.16 The
general duty to disclose discoverable information is based upon the interests of justice and
those attending an expedient trial.17 One of the principal concerns affecting the attorney-
client privilege is the suspicion that it was designed by lawyers to conceal information.18

The intent behind the attorney-client privilege, however, was to create a trust relationship
between attorneys and their clients so that clients had a better opportunity to receive the
most effective legal representation possible.19 The ultimate beneficiary of this devise is the
judicial system itself.20 That being said, recent backlash driven by financial scandals that
were hidden behind claims of attorney-client privilege has threatened to erode these protec-
tions.

The protections of Upjohn and its progeny have now been extended to certain informa-
tion provided by low and mid-level employees under the attorney-client privilege.21 Spe-
cifically, the Upjohn court refused to reject the privilege for communications with former
employees.22 This ruling is critical to insurance companies asserting the privilege for knowl-
edge held by claims adjusters and other lower-level employees.

In Upjohn, the United States Supreme Court rejected the narrow “control group” test
and expanded the scope of the attorney-client privilege considerably with regard to corpo-
rate communications.23 In rejecting the control group test, the Court stated that the test
focused too narrowly on protecting advice given to “those who can act on it” and did not
adequately address “the giving of information to the lawyer to enable him to give sound
and informed advice.”24 The Court also criticized the control group test as unpredictable
and “little better than no privilege at all.”25

15 Id. at 389 (citing JOHN HENRY WIGMORE, EVIDENCE §2290 (McNaughton Rev. 4th ed. 1961)).
16 WIGMORE, supra note 15, at 543.
17 Id.
18 Upjohn, 449 U.S. at 392.
19 Id.
20 Id.
21 499 U.S. at 393.
22 Id. at 394.
23 Id. at 397.
24 Id. at 390.
25 Id. at 393. As an example of the unpredictability of the control group test, the Court compared Natta v.
Hogan, 392 F.2d 686, 692 (10th Cir. 1968) (finding managers and assistant managers of patent depart-
ments and research and development departments qualified for the privilege) with Congoleum Indus., Inc.
v. GAF Corp., 49 F.R.D. 82, 83-85 (E.D. Pa. 1969), which determined that division and corporate vice
presidents were qualified for the privilege, but that a director of research or even a vice president of
production and research were not. Upjohn, 449 U.S. at 393.



FDCC QUARTERLY/SUMMER 2005

396

While the Court expanded the scope of the corporate attorney-client privilege to all
levels of corporate employees, however, it did little to alleviate unpredictability.26 Rather
than formulating a specific set of rules or guidelines, the Court relied on lower courts to
determine application of the privilege on a case-by-case basis.27 The Court stipulated only
that such applications should be consistent with common law principles.28 Indeed, the Court’s
focus on “the giving of information to the lawyer to enable him to give sound and informed
advice”29 may now have produced widespread “zones of silence” over corporate affairs,
accomplished by routing all corporate communications through in-house legal counsel.30

B. For Whom Was the Attorney Performing Legal Services?

The second issue, for whom was the attorney performing legal services at the time of
the communication, raises the question whether material was produced by an attorney in
preparation for litigation or within normal business operations. Several courts have deter-
mined that, in the insurance context, if an attorney acts as a claims adjuster or claims inves-
tigator and is not offering legitimate legal assistance, the attorney-client privilege does not
apply. For example, in Chicago Meat Processors v. Mid-Century Insurance Co.,31 the court
identifies several cases and fact patterns where an insurance company attorney was serving
in the capacity of a “claims adjuster” rather than as a legal advisor in the conventional
sense:

26 See Chad Bement, Corporate Invention Records and the Attorney-Client Privilege, 28 J. CORP. L. 317
(Winter 2003) (citing John E. Sexton, A Post-Upjohn Consideration of the Corporate Attorney-Client
Privilege, 57 N.Y.U. L. REV. 443, 471-72 (1982) (tracing the general history of the attorney-client privi-
lege) and Michael L. Waldman, Beyond Upjohn: The Attorney-Client Privilege in the Corporate Context,
28 WM. & MARY L. REV. 473 n.10, 487-500 (1987) (noting that the origins of privilege have been traced to
the reign of Elizabeth I and perhaps even Roman Law)).
27 See Upjohn, 449 U.S. at 396.
28 See id. (citing Fed. R. Evid. 501 as the source of this limitation). Federal Rule of Evidence 501 states
that, “[e]xcept as otherwise required . . . the privilege of a witness, person, government, State, or political
subdivision thereof shall be governed by the principles of the common law . . . . However, in civil actions
and proceedings, with respect to an element . . . to which State law supplies the rule of decision, the
privilege . . . shall be determined in accordance with State law.” Courts are presumably free, under Upjohn,
to adopt any test that necessarily conforms to these requirements. Upjohn at 396. But see Consolidation
Coal Co. v. Bucyrus-Erie Co., 432 N.E.2d 250 (Ill. 1982) (adopting the control group test as the applicable
standard for the State of Illinois subsequent to the decision in Upjohn).
29 Upjohn, 499 U.S. at 384.
30 See, e.g., Satcom Int’l Group PLC v. Orbcomm Int’l Partners, L.P., 49 F. Supp. 2d 331, 335 (S.D.N.Y.
1999) (extending the privilege to an executive committee meeting in which general counsel was in atten-
dance and both legal and business issues were on the agenda); Boca Investerings Partnership v. United
States, 167 F. Supp. 2d 298, 315 n.4 (D.D.C. 2001) (holding that legal advice given by an unlicensed
lawyer working in a business role was protected by the attorney-client privilege).
31 No. 95-CV-04277, 1996 WL 172148 (N.D. Ill. Apr. 10, 1996).
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In the insurance context, to the extent that an attorney acts as a claims adjuster,
claims process supervisor, or claims investigation monitor, and not as a legal advi-
sor, the attorney-client privilege does not apply. See, Mission National Company v.
Lilly, 112 F.R.D. 160, 163 (D. Minn. 1986) (fire loss claim) (“To the extent that
[outside counsel] acted as claims adjusters, then, their work-product, communica-
tions to client, and impressions about the facts will be treated herein as the ordi-
nary business of the plaintiff, outside the scope of the asserted privileges”); Allendale
Mutual Insurance Company v. Bull Data Systems, Inc., 152 F.R.D. 132, 137 (N.D.
Ill. 1993) (fire loss claim) (“The fact that the material was produced originally by
a lawyer is irrelevant if, as is the case here, the material reflects ordinary insurance
information.”); Dawson v. New York Life Insurance Co., 901 F. Supp. 1362, 1367
(N.D. Ill. 1995) (attorney-client privilege did not attach where attorneys were act-
ing more as “couriers of factual information” rather than “legal advisors”).32

The danger in this situation is that the attorney-client privilege may not apply if the
attorney-insurance employee is operating as a “claims adjuster” or occupies some other
business function as opposed to the traditional legal advisor function. The ramifications of
this analysis are significant. All attorney-insurance employees should be aware of these
pitfalls before they engage a blanket assumption that all of their work is privileged and not
subject to disclosure in the normal course of their employment.

C. Waiver of the Privilege

The attorney-client privilege protects communications between attorneys and their cli-
ents unless the client waives the privilege either explicitly or implicitly.33 The United States
Supreme Court has determined that “the privilege is that of the client alone, and no rule
prohibits [the client] from divulging his own secrets; and if the client has voluntarily waived
the privilege, it cannot be insisted on to close the mouth of the attorney.”34 The general
rules of privilege provide two contexts for waiver.35 First, the privilege is waived if a client
communicates confidential information to a third party.36 Waiver occurs in a second context

32 Id. at *3.
33 Smith, infra, note 34.
34 Brian M. Smith, Be Careful How You Use it or You May Lose It: A Modern Look At Corporate Attorney-
Client Privilege and the Ease of Waiver in Various Circuits, 75 U. DET. MERCY L. REV. 389, 399 (1998)
(citing Ross G. Greenberg, et al., Attorney-Client Privilege, 30 AM. CRIM. L. REV.1011 (1993) (citing Neisig
v. Team I, 558 N.E.2d 1030, 1036 (N.Y. 1990); Bouge v. Smith’s Management Corp., 132 F.R.D. 560, 570
(D. Utah 1991)). The Bouge court reasoned that the Neisig test was a fair balance between the control
group test and the blanket rule of Upjohn. Id.
35 Smith, supra note 34, at 394 (citing Thomas R. Mulroy, Jr. & W. Joseph Thesing, Jr., Confidentiality
Concerns in Internal Corporate Investigations, 25 TORT & INS. L. J. 48 (1989)).
36 Id.
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when the attorney reveals confidential information to a third party with the client’s con-
sent.37 Generally speaking, the attorney has no power to waive the privilege without the
consent of the client.38 Likewise, there are two exceptions to the general rule that disclosure
provides a waiver of the attorney-client privilege: (1) disclosures of privileged information
to co-defendants, and (2) disclosure to an agent of the attorney for the purpose of providing
legal advice.39 The burden of proving that the privilege has not been waived falls upon the
party asserting the attorney-client privilege.40

Within the context of disclosure, it should be noted that the attorney-client privilege
may be waived by inadvertent disclosure as well.41 Even if the client did not intend to waive
the privilege, once the confidential information is disclosed to a third party, there is no
further need to conceal the information to protect the attorney-client relationship.42 Courts
have dealt with the concept of inadvertent waiver differently. Some jurisdictions have held
that any disclosure, inadvertent or intentional, constitutes a total waiver of the attorney-
client privilege as to all privileged communications.43 Other courts have held that an inad-
vertent disclosure is not a waiver of the privilege at all, even with respect to the disclosed
information, because a waiver can only be intentional.44 The majority of courts have held
that inadvertent disclosure is not a waiver in circumstances involving massive or expedited
document discovery, but is a waiver in all other cases.45 With respect to the last category of
decisions, the general rule requires the court to apply a balancing test.46 Under that balanc-
ing test, the court weighs the client’s culpability in allowing the breach to occur against
whether the client consistently asserted the privilege after the breach.47 The decision by the
Middle District of North Carolina in In re Grand Jury Investigation48 identified several
factors relevant to this analysis:

(1) the reasonableness of the precaution taken to prevent inadvertent disclosure in
view of the extent of the document production; (2) the number of inadvertent dis-
closures; (3) the extent of the disclosure; (4) any delay and measures taken to

37 Id.
38 Id.
39 Id.
40 Id.
41 Id. at 399-400.
42 Id.
43 Westinghouse Elec. Corp. v. Republic of the Phillippines, 951 F.2d 1414, 1431 (3d Cir. 1991).
44 Medcom Holding Co. v. Baxter Travenol Lab., Inc., 120 F.R.D. 66, 72 (N.D. Ill. 1988).
45 Smith, supra note 34, at 399.
46 See id.; see e.g., infra note 48.
47 Id.
48 142 F.R.D. 276 (M.D.N.C. 1992).
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rectify the disclosure; (5) whether the overriding interests of justice would or would
not be served by relieving a party of its error. The balancing test is done on a case-
by-case basis to determine the extent of the waiver.49

Disputes arise in insurance cases when the insurer makes an allegation or takes a posi-
tion in the litigation, and then uses the attorney-client privilege to shield discovery of the
underlying facts by the opposing party.50 This practice is referred to as “sword and shield.”51

As Professor Wigmore has noted, “There is always also the objective consideration that
when [an attorney’s] conduct touches a certain point of disclosure, fairness requires that his
privilege shall cease whether he intended that result or not. He cannot be allowed, after
disclosing as much as he pleases, to withhold the remainder.”52

D. No Privilege for the Unauthorized Practice of Law

It is axiomatic that if no one involved in the communication is an attorney, the attorney-
client privilege does not apply. This same principle seemingly could extend to deny a claim
of privilege where the attorney is not licensed or authorized to practice law in the particular
jurisdiction in which the advice has been rendered. An in-house attorney, whose work is
not confined to the boundaries of a single state, potentially might be engaging in the unau-
thorized practice of law within a jurisdiction where he or she is not licensed locally. For
example, Connecticut has issued the following advisory opinion concerning the unautho-
rized practice of law by in-house counsel who have not been admitted locally: “[l]ocally
unadmitted in-house counsel are not authorized to practice law in Connecticut; and in Con-
necticut, when representing their employer, they cannot give legal advice on Connecticut
law, draft legal documents that involve Connecticut law, or appear in Connecticut State
courts.”53 Similarly, in the European Union, in-house attorneys are treated as less indepen-
dent; thus, they are not entitled to many of the privileges and responsibilities of the legal
profession (e.g., the attorney-client privilege).54 To the extent that an unadmitted in-house

49 Id. at 284.
50 See Tackett v. State Farm Fire & Cas. Ins. Co., 653 A.2d 254, 259 (Del. 1995).
51 Smith, supra note 34, at 406.
52 WIGMORE, supra note 15, § 2327 at 636.
53 Opinion letter on “Unauthorized practice of law by locally unadmitted in-house counsel” (July 23,
2002) available at http.www.ethicsandlawyering.com/issues/files/connupl.pdf.
54 See C. Evan Stewart, Beware Corporate Counsel’s Unauthorized Practice, N.Y. LAW J., Aug. 26, 2001,
at 41 (citing Commission, Case 155179 [1982] 2 CMLR 264 (Court of Justice of the European Communi-
ties limited the attorney-client privilege to cover only “independent” lawyers “who are not bound to the
client by a relationship of employment.”). See also J. Case, Are Your Internal Communications Protected?
ACCA Docket 32, 36-37 (November/December 1996) (survey of the practices of various European coun-
tries vis a vis the privilege).
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counsel provides advice in Connecticut or the European Union, the attorney-client privi-
lege would not shield the client communications or work-product from ordinary discov-
ery.55 Of course, the degree to which various states have eroded the attorney-client privi-
lege for in-house attorneys is regulated by the courts and the bar of that particular state and
varies accordingly.

III.
RECENT DEVELOPMENTS IN PRIVILEGE LAW AFFECTING THE

INSURANCE DEFENSE INDUSTRY

A 2001 decision by the Ohio Supreme Court in Boone v. Vanliner Insurance Co.,56

sharply focused the issue of attorney-client privilege and the extent to which it shields
attorney work product from disclosure. While the attorney-client privilege traditionally has
been recognized by Ohio courts,57 the Ohio Supreme Court in Boone declared that, “in an
action alleging bad faith denial of insurance coverage, the insured is entitled to discover
claims file materials containing attorney-client communications related to the issue of cov-
erage that were created prior to the denial of coverage.”58 In essence, the court held that in
a bad-faith case, all claims file materials created before the claim was denied are discover-
able. Noteworthy in this decision, the court found that materials demonstrating an insurer’s
lack of good faith are “unworthy of protection.”59

The fact pattern, as it related to the insurer, developed in much the same fashion as it
does in any coverage analysis upon receipt of a claim. The plaintiff-insured, Richard Boone,
was an over-the-road truck driver. He purchased a commercial vehicle liability policy from
Vanliner Insurance Company and a second policy was issued to his employer. Both policies
provided liability coverage and both policies provided underinsured motorist (“UIM”) cov-
erage. Boone was involved in a trucking accident from which he claimed significant inju-
ries. The tortfeasor’s insurance company paid Boone the maximum under its liability policy
limits. Because his injuries were serious, however, Boone presented UIM claims to Vanliner
under both the employer’s and his individual policies. Vanliner denied coverage under the
employer’s policy, asserting an exclusion which Vanliner believed precluded UIM cover-
age for the accident.

55 See supra note 54.
56 744 N.E.2d 154 (Ohio 2001).
57 See, e.g., In re Klemann, 5 N.E.2d 492, 493-94 (Ohio 1936) (explaining that the attorney-client privi-
lege is intended to encourage full and frank communication between attorneys and their clients and thereby
promote broader public interests in the observance of law and administration of justice).
58 Boone, 744 N.E.2d at 158.
59 Id.
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Boone then filed a declaratory judgment action seeking a determination of coverage
against Vanliner, and included a claim for bad faith. Boone alleged that the insurer lacked a
reasonable justification for denying UIM coverage. Through discovery, Boone sought ac-
cess to Vanliner’s claims file. Initially, Vanliner denied that UIM coverage was available
under the employer’s policy. After Boone sought discovery of Vanliner’s claims file, how-
ever, Vanliner changed its position and admitted that the employer’s policy provided UIM
coverage. Following this admission of coverage, Vanliner moved for a protective order
regarding 1741 documents which it claimed were protected from discovery under the attor-
ney-client privilege or work-product doctrine. The trial court conducted an in camera in-
spection of the Vanliner claims file and ordered the disclosure of all but 175 documents,
allowing some documents to be produced with redactions. Vanliner took an immediate
appeal, but only as to thirty of the documents whose production was ordered.

On appeal to the Ohio intermediate appellate court, the Tenth District Court agreed
with Vanliner that the authority relied on by the trial court to compel the production of
privileged materials was inapplicable;60 accordingly, it found that the law required produc-
tion of only one of the thirty documents in its entirety. The Ohio Supreme Court later
reversed the appellate court on the discretionary appeal and affirmed the view that its deci-
sion in Moskovitz delineated the prevailing standard, noting specifically:

We find that the court of appeals, in this regard, misread our decision. Our ruling
in Moskovitz did not turn on the status of the underlying claim, but rather upon our
recognition that certain attorney-client communications and work-product mate-
rials were undeserving of protection, i.e., materials “showing the lack of a good
faith effort to settle.” . . . Moreover, this “distinction” could easily be eliminated
by staying the bad faith claim until the underlying claim has been determined.61

The Supreme Court explained its reasoning as follows:

[W]e hold that in an action alleging bad faith denial of insurance coverage, the
insured is entitled to discover claims file materials containing attorney-client com-
munications related to the issue of coverage that were created prior to the denial of
coverage. At that stage of the claims handling, the claims file materials will not
contain work product, i.e., things prepared in anticipation of litigation, because at
that point it has not yet determined whether coverage exists. Of course, if the trial
court finds that the release of this information will inhibit the insurer’s ability to
defend on the underlying claim, it may issue a stay of the bad faith claim and
related production of discovery pending the outcome of the underlying claim.62

60 Moskovitz v. Mt. Sinai Med. Ctr., 635 N.Ed.2d 31 (Ohio 1994).
61 Boone, 744 N.E.2d at 157 (emphasis added).
62 Id. at 158.
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The insurer pressed on in its argument by citing to the Ohio statute that provides the exclu-
sive means by which privileged attorney-client communications can be waived by the cli-
ent,63 and by citing to the supporting case in which the Ohio Supreme Court agreed with
this statutory interpretation.64 Nevertheless, the Ohio Supreme Court distinguished the stat-
ute and McDermott by noting that client waiver of the privilege is different from an excep-
tion to the privilege.

After creating a rule that seemingly ignored and destroyed the possibility of a privi-
leged exchange before a coverage position is taken in response to a claim, the Ohio Su-
preme Court then conducted its own review of the remaining twenty-nine documents in
question. Of those documents, it held that two were not attorney communications at all,
two were created before the denial of coverage and had to be produced, but the remainder
were created after the coverage denial and were therefore protected from discovery. In the
process, however, the Ohio court created a new and far-reaching exception to attorney-
client privilege.

The court in Boone limited its holding only to attorney-client communications and
work-product documents created prior to the denial of coverage. It reasoned that although
the lack of a good-faith effort to settle involves continuing conduct throughout the entire
claims process, “a lack of good faith in determining coverage involves conduct that occurs
when assessment of coverage is being considered.”65

Three justices dissented in Boone, noting that the “unworthy of protection” doctrine
was unsupported by Ohio law, was inconsistent with public policy, and inconsistent as well
with the purpose of the privilege. Insurance companies, one dissenter wrote, “should be
free to seek legal advice in cases where coverage is unclear without fearing that the com-
munications necessary to obtain that advice will later become available” to a dissatisfied
insured.66 The majority’s holding would have a chilling effect on an insurance company
seeking legal advice since the uninhibited flow of information between the insurance com-
pany and its attorney facilitates the accurate assessment of coverage.

IV.
THE FUTURE OF PRIVILEGE LAW IN BAD-FAITH CASES AFTER BOONE

An insurer should not lose the protection of the attorney-client privilege simply be-
cause a litigant raises an issue to which advice of counsel may be relevant. Implied waiver
can only occur when the privilege holder affirmatively injects advice of counsel into the

63 OHIO REV. CODE ANN. § 2317.02(A) (West 2002).
64 State v. McDermott, 651 N.E.2d 985 (Ohio 1995).
65 Boone, 744 N.E.2d at 158.
66 Id. at 161 (Cook, J., dissenting).
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litigation.67 If the privilege holder does not use advice of counsel as a sword, there is no
basis for stripping him or her of its shield.68 For this reason, courts throughout the country
have consistently held that an insurer’s mere denial of a bad-faith allegation is not suffi-
cient to waive the attorney-client privilege.69

Boone has not been adopted universally by courts throughout the United States. To the
contrary, West Virginia is the only jurisdiction other than Ohio which has even cited to
Boone. 70 In addition, the courts of several jurisdictions have issued rulings that are incon-
sistent with Boone. These include Chicago Meat Processors, Inc. v. Mid-Century Insur-
ance Co.,71 a case issued by the Northern District of Illinois. In Chicago Meat Processors,
the Illinois court rejected an argument that an insurance company waived its attorney-client
privilege on grounds that the insurance company did “not raise as an affirmative defense
reliance on counsel in support of its defense to the [bad] faith claim,” but instead “simply
denied [the insured’s] allegations of bad faith [which] is insufficient to waive the privi-
lege.”72 In other words, the Chicago Meat Processors court decided that an insurer must do
more than simply deny allegations in order to warrant disclosure of its privileged docu-
ments.

Further, the Seventh Circuit Court of Appeals in Lorenz v. Valley Forge Ins. Co.,73

determined that: “[t]o waive the attorney-client privilege by voluntarily injecting an issue
in the case, a defendant must do more than merely deny a plaintiff’s allegations. The holder
must inject a new factual or legal issue into the case.”74 Merely offering “a new form of
evidence to counter an issue injected by the plaintiffs,” such as bad faith, does not waive
the privilege.75 Plaintiffs typically will raise an insurance company’s bad faith in their com-
plaint, but the insurance company should not be compelled to waive its privilege merely

67 Smith, supra note 34, at 397-400.
68 Id.
69 Id.
70 West Virginia v. Madden, 601 S.E.2d 25, 44 (W. Va. 2004).
71 No. 95-CV-04277, 1996 WL 172148, at *3-4 (N.D. Ill. Apr. 10, 1996).
72 It should be noted that the Illinois Supreme Court has adopted a narrow control group test for the
attorney-client privilege. See Consolidated Coal Co. v. Bucyrus-Erie Co., 432 N.E.2d 250 (Ill. 1982); Dell
v. Bd. of Edu., Township High School District 113, 32 F.3d 1053, 1065 n.26 (7th Cir. 1994) (“Illinois uses
the ‘control group’ test to determine whether an employee shares the attorney-client privilege of an em-
ployer.”).
73 815 F.2d 1095 (7th Cir. 1987).
74 Id. at 1098.
75 Id. (reversing lower court’s holding that insurer had waived the privilege by arguing that it acted in good
faith during settlement negotiations, where insurer had merely denied and refuted allegation of bad-faith
failure to settle).
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76 See Oil, Chem. & Atomic Workers Int’l Union v. Sinclair Oil Corp., 748 P.2d 283, 290 (Wyo. 1987)
(holding that where plaintiffs in defamation action alleged that defendants acted with malice, defendants
did not waive privilege by asserting their lack of knowledge as a defense: “When, as in this case, malice is
an element of a libel action, the burden of pleading and proving that element rests on the plaintiff. Conse-
quently, malice became an issue in this case when appellants filed their complaint.”) (citation omitted),
cert. denied, 488 U.S. 821 (1988).
77 84 F.R.D. 631 (E.D. Pa. 1979).
78 Id. at 635.
79 129 F.3d 681 (1st Cir. 1997).

because it has denied those allegations.76 As in Barr Marine Products Co. v. Borg-Warner
Corp.,77 privilege should not be waived merely by defending a suit; waiver instead should
require “rais[ing] as a defense that which transpired between client and counsel, or reliance
on advice of counsel, or question[ing] counsel’s authority.”78

The mere allegation of bad faith on the part of the insurers should not result in a blan-
ket exception to the attorney-client privilege and the work product doctrine. Cases like
Boone have held that any information or documentation collected or produced before a
claim is denied was prepared in the normal course of business and thus is not eligible for
discovery immunity. This is an over-generalized inference that ignores the principles be-
hind privilege and the work-product doctrine.

A. Other Case Developments Affecting Privilege in the Insurance Defense Industry

In 1997, the First Circuit Court of Appeals decided United States v. Massachusetts
Institute of Technology (MIT),79 which addressed waiver of attorney-client privilege by
disclosure of documents to auditors outside the insurance context. The MIT decision is
often cited by the insurance defense bar to support the view that disclosure of billing state-
ments to auditors waives any privilege.

Thus, in this area of the law, two warnings are warranted: (1) in an insurance defense,
or analogous situation, in which someone other than the actual client pays the legal fees
and requests an audit, the attorney cannot submit the bills and supporting material to an
outside auditor without the client’s permission or without risking a finding that the privi-
lege has been waived, and (2) regardless of who requests the audit, voluntary submission of
legal bills and supporting materials might subsequently be deemed a waiver of the attor-
ney-client or work-product privilege. It behooves insurers and their coverage counsel to
monitor these changing laws on waiver with some vigilance since they impact the potential
disclosure of denial of coverage positions taken by the insurer on the advice of counsel.
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V.
PRACTICE TIPS FOR PREPARING THE TRIAL WITNESS

Preparation of a defense witness for deposition or trial requires a thorough understand-
ing of the state of privilege law in the jurisdiction where the litigation is pending (and the
law of the state where the events occurred, to the extent such law differs). These issues are
not merely academic exercises to be bandied about at legal conferences. Instead, the pos-
sible disregard of privilege, or worse yet, a finding that privilege has been waived, poses a
real danger to a defendant whose file contains a candid analysis of risks and benefits in the
course of rendering legal advice to the decision makers on a particular issue, whether that
advice concerns denial of coverage, interpretation of a contract, or some other business
decision. In preparing the witness, consider the following suggestions:

1. Understand who is the client and the witness’s relationship to the client. In a
corporate setting, the control group may or may not define the privilege group.
The role of the individual will bring the basis for any claim of privilege into
sharper focus.

2. Understand the role of the witness in rendering testimony. For example, is she
the corporate representative, the claims adjuster speaking only to her personal
knowledge, or the records custodian identifying and certifying documents as
business records of the company?

3. Determine if a waiver of information has occurred, inadvertent or otherwise.

4. Determine the consequences of a waiver to the litigation at hand and to the
company at large. Will the disclosure of a particular analysis impact dozens of
other cases now pending or likely to be filed in the future? If so, the decision to
waive privilege necessarily should involve company decision makers.

5. Be prepared to take immediate action to seek review of a court’s order compel-
ling the production of privileged materials, or to accept the consequences of
non-disclosure in order to preserve the issue for later review.

6. Ensure that the witness understands that, in order to maintain the privilege,
privileged information must be kept confidential. The witness must be pre-
pared to explain how distribution of the information was limited only to coun-
sel and the person seeking counsel’s legal advice. Furthermore, the witness
must describe how the information itself (the memorandum or email) was kept
in a secure location or in a password protected file on the network to maintain
the confidential nature of the communication.

7. Do not take an overly broad stance on privilege. To do so risks making bad law.
Claiming privilege as to 1741 documents while defending no more than thirty
on appeal undermines the credibility of the position taken and tests the court’s
patience with this approach.
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8. Recognize that documents reviewed by a witness in order to prepare for a depo-
sition are subject to production pursuant to the general rule. Do not allow the
witness to undertake a general review of the entire company file without hav-
ing counsel first undertake a privilege review, separating those documents that,
if reviewed by the witness and produced, would waive the privilege. Far too
often, defense counsel tell claims adjusters to read their files and meet them at
opposing counsel’s office for the deposition, with little to no additional prepa-
ration. This is a reckless practice that should not be tolerated by senior manage-
ment. With regular vigilance, counsel can avoid the inadvertent disclosure of
privileged materials in the course of refreshing a witness’s recollection.

VI.
CONCLUSION

The cost of losing a privilege battle can be overwhelming to the producing party in a
particular litigation. However, the cost of permitting an eroded privilege to chill an insurer’s
use of counsel to help guide its business and coverage decisions can undermine an entire
company. Thus, a corporate plan to preserve work product so as to protect its confidential-
ity, and to clearly designate those confidential attorney-client communications that prop-
erly fall within the scope of privilege law, will go a long way towards preventing inadvert-
ent waiver, or worse yet, a court-ordered production of materials and information that was
not maintained in a confidential manner.

Companies must be equally vigilant in sending their employees into the battle of depo-
sitions or trial. A proper assessment of the witness’s standing to assert privilege, and a
review of documents that could lead to waiver in advance of testimony by that witness,
should guard against court-ordered disclosures. Trial counsel must work with clients so
that they understand the implications of waiver and prepare them to the fullest extent re-
quired so that they are not caught off-guard about privilege issues during their testimony.
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Insurance Related Fire
Investigation Issues†

Michael J. Pavlisin
H. Evan Williams

Jennifer Anne Seidler

I.
INTRODUCTION

Insurance companies often rely upon attorneys at the inception of a fire claim to “quar-
terback” the file—to ensure that the proper investigative and legal steps are taken. This is
particularly true when insurers seek to rule out the insured as the arsonist, as the applicable
law and insurance policies can vary widely.

Once the insurance carrier’s retained experts have provided a preliminary opinion as to
the cause of the fire, there are a number of critical legal considerations and potential pitfalls
of which the insurer and its counsel must be completely aware. In this article, we will
outline some of these “hot button” legal issues to be considered in the handling of fire
claims.

In every claim, and in every jurisdiction, attorneys and insurers must be acutely aware
of the elements of proof, degree of proof and the tools for developing the arson denial.
These tools may include timely and focused investigation, examinations under oath, and
expert consultation. The circumstantial nature of evidence in most arson denials creates
challenges that must be met head-on and proactively throughout the investigation.

A number of key considerations in handling these claims can make or break the arson
denial. These include, but are not limited to, those considerations discussed within this

† Submitted by the authors on behalf of the FDCC Property Insurance Section.
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paper: (1) the arson denial elements and degrees of proof; (2) the misrepresentation denial;
(3) examinations under oath; (4) cooperation; (5) the use of and admissibility of expert
testimony; (6) preservation of evidence and prevention of spoliation; (7) innocent co-insureds;
(8) defamation considerations; and (9) reporting to public authorities.

While most of the focus of this article will be geared toward the challenges posed by
arson claims, these principles very often apply to liability and subrogation losses as well.

II.
TOOLS IN THE INSURANCE ARSON DENIAL

A. Policy Provisions Establishing the Arson Denial

The initial fire investigation may yield one or more “red flags” that require the insured
to be ruled out as having intentionally set the fire. Some examples of these “red flags”
include: a suspicious fire origin or cause, unexplained fire findings, inconsistencies regard-
ing alibis or opportunity, suspicious burn patterns, financial difficulties on the part of the
insured (i.e., bankruptcies, double mortgages, foreclosures, or high unpaid bills), and the
removal of valuable or sentimental property or pets from the building before the fire.

The presence of one or more “red flags” often sparks the insurance company to reserve
its rights in payment of the claim and to investigate further. The reservation of rights, and if
supported, the denial of the claim, often ultimately rest upon two main portions of the
insurance policy: 1) an exclusion for dishonest, intentional, or criminal acts by the insured;
and 2) a condition requiring denial in the case of concealment, misrepresentation, or fraud
on the part of the insured. Examples of commercial and personal lines policy language
from these two provisions are found in Appendix A.
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B. Proof Needed for Arson Denial Varies State by State

In many states, to support arson denial based on the intentional act and fraud exclu-
sions in arson cases, an insurance company must generally show the following three ele-
ments: 1) the insured had the opportunity to set the fire; 2) the insured had a motive to set
the fire; and 3) the fire was intentionally set.1 However, the elements of proof necessary for
arson denial vary from state to state.

Furthermore, the civil standard or degree of proof for the arson denial is usually sub-
stantially less than the criminal “beyond a reasonable doubt” standard. In the majority of
jurisdictions, the standard is a “preponderance of the evidence.”2 However, some jurisdic-
tions have a middle-range “clear and convincing” evidence standard.3

Whatever the standard, the majority of courts uphold an arson denial, even if it is based
entirely upon circumstantial evidence.4

1 See, e.g., Bush v. Ala. Farm Bureau Mut. Cas. Ins. Co., 576 So. 2d 175, 180 (Ala. 1991).
2 See, e.g., Lackey v. State, 819 S.W.2d 111, 117 (Tex. Crim. App. 1989).
3 See, e.g., State v. Addington, 588 S.W.2d 569, 570 (Tex. 1979); Ficic v. State Farm Fire & Cas. Co., No.
12861/9880, 2005 WL 946696, slip. op. at 14 (N.Y. Sup. Ct. April 1, 2005).
4 See, e.g., Alabama: Bush v. Ala. Farm Bureau Mut. Cas. Ins. Co., 576 So. 2d 175 (Ala. 1991); Arkan-
sas: Nationwide Mut. Fire Ins. Co. v. Bryson, 962 S.W.2d 824 (Ark. Ct. App. 1998); Georgia: Southern
Fire & Cas. Ins. Co. v. N.W. Ga. Bank, 434 S.E.2d 729 (Ga. Ct. App. 1993); Illinois: Moore v. Farmers Ins.
Exch., 444 N.E.2d 220 (Ill. App Ct. 1982); Indiana: Cincinnati Ins. Co. v. Compton, 569 N.E.2d 728 (Ind.
Ct. App. 1991); Louisiana: Rist v. Commercial Union Ins. Co., 376 So. 2d 113 (La. 1979); Oklahoma:
Manis v. Hartford Fire Ins. Co., 681 P.2d 760 (Okla. 1984); Pennsylvania: Sperrazza v. Cambridge Mut.
Fire Ins. Co., 459 A.2d 409 (Pa. Super. Ct. 1983); South Carolina: Carter v. Am. Mut. Fire Ins. Co., 375
S.E.2d 356 (S.C. Ct. App. 1988); Tennessee: Alexander v. Tenn. Farmers Mut. Ins. Co., 905 S.W.2d 177
(Tenn. Ct. App. 1995); Vermont: Westchester Fire Ins. Co. v. Deuso, 505 A.2d 666 (Vt. 1985).
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5 See, e.g., O-So Detroit, Inc. v. Home Ins. Co., 973 F.2d 498, 501-02 (6th Cir. 1992) (Michigan); Trav-
elers Ins. Co. v. Namerow, 187 A.2d 467, 478-79 (Conn. 2002) (not requiring proof of motive in an action
by insurer against insured; not as defense) ; Moore v. Farmers Ins. Exch., 444 N.E.2d 220, 226-27 (Ill.
App. Ct. 1982); Freeman v. St. Paul Fire & Marine Ins. Co., 324 S.E.2d 307, 310-11 (N.C. Ct. App. 1985);
Giambra v. Aetna Cas. & Sur. Co., 461 A.2d 1256, 1257 (Pa. Super. Ct. 1983).
6 See, e.g., Gregory’s Cont’l Coiffures & Boutique, Inc. v. St. Paul Fire & Marine Ins. Co., 536 F.2d
1187, 1191-92 (7th Cir. 1976) (Illinois); Boone v. Royal Indem. Co., 460 F.2d 26, 30 (10th Cir. 1972)
(Georgia); Quast v. Prudential Prop. & Cas. Co., 267 N.W.2d 493, 495 (Minn. Ct. App. 1978); Caserta v.
Allstate Ins. Co., 470 N.E.2d 430, 434-35 (Ohio Ct. App. 1984) (severely criticized since the original draft
of this article by the Third District Ohio Appellate Court in Hazelwood v. Grange Mut. Cas. Co., No. 9-04-
01, 2005 Ohio App. LEXIS 1092, slip op. at 7-8 (March 14, 2005)); Westchester Fire Ins. Co. v. Deuso,
505 A.2d. 666, 668 (Vt. 1985).

Given the variances between the states as to the degree of proof required, when an
investigation is begun one of the tasks on the top of the list should be a legal review to
confirm: 1) the elements to be proven; 2) the standard or degree of proof required in the
jurisdiction where the fire occurred; and 3) whether the court in that jurisdiction will allow
circumstantial evidence or evidence that is otherwise inadmissible, such as hearsay or po-
lice reports, with regard to the issue of bad faith.

A minority of jurisdictions do not require proof of motive, financial or otherwise, to set
the fire; instead these jurisdictions merely require that the fire was intentionally set and that
the insured was circumstantially responsible for it.5 Furthermore, many jurisdictions hold
that, with regard to opportunity, the actual arsonist need not be specifically identified in
cases where the proof shows that someone committed the arson on the insured’s behalf.6
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Because there are so many variances between the states, the requirements for the juris-
diction where the fire occurred should provide guidance for conducting the investigation.
Attention should also be paid in each jurisdiction to the dichotomy between the breach of
contract action and the often statutory cause of action for the insurer’s alleged bad faith in
handling the claim.7 Depending upon the jurisdiction, these are often two separate causes
of action brought within the same complaint that require different standards of proofs and
evidence.

For example, if denial of a claim on the basis of the arson defense hinges upon hearsay
evidence, anonymous letters, polygraph testing, an unidentified and unverified informant,
or other questionable evidence, that evidence—the crux of the denial basis—may not be
admissible in some jurisdictions at the civil trial against the insurance company for breach
of contract. Other jurisdictions allow this otherwise inadmissible evidence to support the
good faith actions of the insurance company, by allowing the insurance company to use the
evidence as part of its defense to the insured’s allegations of bad faith.8 In turn, courts may
require insurance companies in bad faith actions to provide access to its documents and
information otherwise protected by the work product privilege. Therefore, while otherwise
inadmissible information may be used at trial as a defense to a bad faith claim, an insurance
company may be required to disclose otherwise protected documentation if this is the only
way an insured can prove bad faith on the part of the insurance company.9

C. The Misrepresentation Denial

Another “branch” of the arson denial is the insured’s misrepresentation of material
facts. Generally, when the insured sets fire to an owned building or property seeking to
collect insurance funds, the insured will misrepresent to the insurance company his or her
knowledge and involvement in the origin and cause of the fire. This denial, therefore, often
goes hand-in-hand with the intentional act denial. In fact, even if it is shown that the in-
sured did not cause the subject fire, the company may be justified in denying the claim on
the basis of the false statements and misrepresentations alone.

The main query with the misrepresentation denial is whether the misrepresentation
was material enough—even if the misrepresentation is not related to the origin or cause of
the subject fire. Noteably, in New York the misrepresentation must not only be material, but
also willful for the insurance company to void the policy.10

7 See, e.g., 215 ILL. COMP. STAT. 5/155 (2004).
8 See, e.g., Ga. Farm Bureau Mut. Ins. Co. v. Merck, 434 S.E.2d 585, 586 (Ga. Ct. App. 1993); Britton v.
Farmers Ins. Group, 721 P.2d 303, 315 (Mont. 1986).
9 See Britton, 721 P.2d at 315; Stout v. Ill. Farmers Ins. Co., 150 F.R.D. 594, 605 (S.D. Ind. 1993).
10 See Deitsch Textiles, Inc. v. N.Y. Prop. Ins. Underwriting Ass’n, 468 N.E.2d 669, 670 (N.Y. 1984).
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In the Illinois case Passero v. Allstate Insurance Co.,11 the insureds, a married couple,
filed a claim for personal property stolen from their home. Their policy required them to
submit a sworn statement in proof of loss and to list the actual cash value and amount of
each stolen item. Their policy also contained a standard provision (“material-misrepresen-
tation clause”) voiding the policy if the insureds intentionally concealed or misrepresented
any fact before or after the loss. Following an investigation, that included examinations
under oath, the insurance company discovered that the insureds had misrepresented the
purchase price of a stereo system and had presented a forged receipt as support for claimed
video equipment. Both of these items totaled only about $2,000 of the insureds’ $9,040
claim. The insurance company denied the insureds’ entire claim based on their material
misrepresentations regarding these two items. Subsequently, the Passeros filed a bad faith
claim against the insurer.

The Appellate Court of Illinois ultimately rejected the Passeros’ argument that their
statements regarding the price of the stereo system and the video equipment’s purchaser
were immaterial. It found that a misrepresentation is material if it concerns a subject rea-
sonably relevant to the insurer’s investigation, and if a reasonable insurer would attach
importance to the fact misrepresented. After applying this standard to the facts in the Passeros’
case, the court concluded that the Passeros’ misrepresentations were material because the
price of an item and the identity of its purchaser are relevant to the ownership of the item.
Attempts to conceal such information undeniably affect the insurer’s investigation in that
area. Therefore, even though the Passeros’ misrepresented items with relatively minor claim
value, in gross and in proportionate amount, the court found these two misrepresentations
were material enough to support a denial of the entire claim. Several courts have developed
definitions of materiality that are similar to the Illinois definitions.12

In sum, the material misrepresentation denial does not apply only in fire claims and
does not apply only to representations concerning the origin, cause, or circumstances of the
fire. Instead, this denial may also apply to aspects of other types of claims as well, such as
business interruption losses, theft claims, mold claims, facts concerning property valua-
tion, and contents claims.

D. Examinations Under Oath

One of the most important tools available in the insurance fire investigation is the
examination under oath (“EUO”). EUO’s are most effective when the examiner has built a
solid base of facts and information from which to ask questions by conducting thorough

11 554 N.E.2d 384 (Ill. App. Ct. 1990).
12 See, e.g., Willis v. State Farm Fire & Cas. Co., 219 F.3d 715, 719-20 (8th Cir. 2000) (Arkansas); Fine v.
Bellefonte Underwriters Ins. Co., 725 F.2d 179, 183-84 (2d Cir. 1984) ( New York); Cummings v. Fire Ins.
Exch., 249 Cal. Rptr. 568 (Ct. App. 1988); Pink Cadillac Bar & Grill, Inc. v. U.S. Fid. & Guar. Co., 925
P.2d 452, 460-61 (Kan. Ct. App. 1996); Collins v. USAA Prop. & Cas. Ins. Co., 580 N.W.2d 55, 57 (Minn.
Ct. App. 1998); Longobardi v. Chubb Ins. Co. of N.J., 582 A.2d 1257, 1263-64 (N.J. 1990); State Farm
Fire & Cas. Ins. Co. v. Walker, 459 N.W.2d 605, 608 (Wis. Ct. App. 1990).
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and detailed investigations. Through EUOs, the attorney and the insurance company can
evaluate the presence of the elements in the arson denial, rule out the elements in the arson
denial, determine whether the insured is making material misrepresentations in the presen-
tation of the claim, and obtain information directly from the insured under oath and under
compulsion by the policy.

EUOs also allow the insurance company to determine whether the insured had a finan-
cial or other type of motive, to determine whether the insured, circumstantially or other-
wise, had the opportunity to set the fire, and to evaluate the insured’s knowledge of the
physical structure of the insured risk to determine the presence of, or rule out, any possible
accidental causes of fire. Particularly in large-scale fire losses, EUO’s of multiple persons
may be necessary—including the insured company’s representatives and employees as well
as others within the insured’s control, such as independent contractors or family members.
Multiple sessions for key witnesses may be appropriate as well, assuming that the policy
allows.

Most, if not all, property policies contain a provision requiring the insured to submit to
an EUO, if the insurance company so demands. The provision typically reads similar to the
following:

We may examine any insured under oath, while not in the presence of any other
insured, and at such times as may be reasonably required, about any matter relat-
ing to this insurance or the claim, including an insured’s books and records, in the
event of an examination, an insured’s answers must be signed.13

This submission to an examination under oath is a condition precedent to payment on the
policy. Refusal by the insured to submit to the examination may preclude recovery.14

1. Scope

The EUO is a private examination existing solely under the auspices of the contract of
insurance between the insured and the insurance company. It is not a deposition, and the
local rules of civil procedure typically do not apply in the absence of the filing of a lawsuit.
The scope of EUOs are typically much broader than depositions, and EUOs are not de-
signed to be adversarial proceedings, like depositions.15 Some courts have enforced this
distinction between an EUO and a deposition. Others have maintained the distinction by
holding that in litigation the insurance company cannot repeat in deposition the questions
already asked in EUOs.16

13 See, e.g., Wiles v. Capitol Indem. Corp., 215 F. Supp. 2d 1029, 1031 (E.D. Mo. 2001).
14 See Gross v. U.S. Fire Ins. Co., 337 N.Y.S.2d. 221, 224 (Sup. Ct. 1972); Walker, 459 N.W.2d at 468.
15 See, e.g., Abraham v. Farmers Home Mut. Ins. Co., 439 N.W.2d 48, 50 (Minn. Ct. App. 1989).
16 See, e.g., Jones v. State Farm Fire & Cas. Co., 129 F.R.D. 170, 171 (N.D. Ind. 1990).
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17 See, e.g., Watson v. Nat’l Sur. Corp., 468 N.W.2d 448, 451-52 (Iowa 1991).
18 See, e.g., U.S. Fid. & Guar. Co. v. Welch, 854 F.2d 459, 460-61 (11th Cir. 1988) (Alabama).
19 See, e.g., Illinois’ Respondent in Discovery Rule, 735 ILL. COMP. STAT. 5/2-402 (2004); OHIO CIV. R. 27.
20 110 U.S. 81 (1884).
21 Id. at 94-95.
22 Cruz v. State Farm Mut. Auto Ins. Co., 648 N.W.2d 591, 608 (Mich. 2002)(Kelly, J. dissenting).

Still other courts have even made a distinction between an EUO and a recorded state-
ment. The major difference between a recorded statement and an EUO is that the latter is
under oath. Even if the insured had already submitted to a recorded statement, the insurer
still has a right to conduct an EUO.17 In a case that is seemingly anomaly, however, the
court, in reading the policy, held that the insurance company should have taken the initial
recorded statement under oath and that it was not entitled to take further separate EUOs of
a husband and wife.18

There are also scope issues with regard to who must submit to an examination. In some
larger claims, the investigation may require EUOs of those persons who are outside the
insured’s control. In those cases, many states have available “discovery actions”—proce-
dural mechanisms for obtaining subpoena power over certain witnesses necessary for in-
vestigations that may potentially lead to litigation. Such actions may require that the per-
sons proposed to provide testimony are doing so to make a determination as to who may be
a potential defendant in a lawsuit. Despite the hurdles in utilizing these statutes, their pres-
ence as a tool in fire investigation should not be overlooked.19

2. Purpose

The United States Supreme Court, in Clafin v. Commonwealth Insurance Co,20 pro-
vided an early statement of purpose for the EUO:

The object of the provisions in the policies of insurance, requiring the assured to
submit himself to an examination under oath, to be reduced to writing, was to
enable the company to possess itself of all knowledge, and all information as to
other sources and means of knowledge, in regard to the facts, material to their
rights, to enable them to decide upon their obligations, and to protect them against
false claims.21

More recently, a Michigan Supreme Court Justice stated that the purpose of an EUO is to
“detect fraud.”22 However, nothing in the policy language or case law limits an insurer’s
right to an EUO to claims where fraud is suspected. EUOs may also be used, for example,
to determine or confirm the amount of damages to be paid, to determine the length of a
period of restoration in business interruption claims, to gather information for potential
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subrogation claims, to gather history on a building in terms of prior damage (particularly in
mold claims), or to determine to what extent an insured has undertaken to protect property
or to mitigate damages.

EUOs should be used to rule out fraud; that is, to avoid litigation arising from denied
claims which should have been paid.23 In cases in which there are “red flags,” such as
questionable financial circumstances, questionable opportunities, or an undetermined fire
cause, EUOs may provide the insured with an opportunity to give an explanation for the
questionable financial circumstances. Furthermore, EUOs give the insurer the opportunity
to more completely investigate possible motives or opportunities on the part of others.

3. Cooperation Issues

Because the submission to EUO is a condition precedent to payment under the policy,
once an insurance company makes a demand for an EUO, the insured is required to provide
the examination. If the insured refuses to do so, or delays significantly in doing so, such
refusal or delay may constitute a breach of policy conditions. As a result of this breach, the
insurer may completely or conditionally deny the claim.

As shown in the above-quoted policy condition, concurrent with the requirement to
submit to an EUO, is the condition that the insured must open up its books and records and
provide documentation in preparation for the EUO. Failure or significant delays in provid-
ing documentation may also be a basis for denial and a defense to payment under the
policy.

For example, one Illinois court has held that substantial compliance in the production
of documentation is a condition precedent to recovery. In Piro v. Pekin Insurance Co.,24 the
insured provided a proof of loss statement, provided a financial authorization, sat for an
EUO, and permitted the insurer’s consulting accountant to inspect the business financial
records. The insured, however, refused to produce personal tax returns and to answer ques-
tions regarding his personal finances and investments. While the court remanded the case
to a jury, it held that the proper question for that jury was whether the insured substantially
complied with the insurer’s requests. As part of its decision, the court stated that the in-
sured, under the policy contract, had a duty to provide all information that the insurer had a
contractual right to examine—including personal tax records.25

23 See Patenaude v. Safeco Ins. Co. of Am., 639 N.W.2d 224 (Wis. Ct. App 2001) (unpublished opinion).
24 514 N.E.2d 1231 (Ill. App. Ct. 1987).
25 Id. See also Horton v. Allstate Ins. Co., 467 N.E.2d 284, 286 (Ill. App. Ct. 1984).
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Some jurisdictions have made a distinction between the submission to an EUO, and
generic, documentary cooperation with the investigation of a claim. Often, courts do not
require the insurance company to show prejudice when the insured breaches the condition
requiring an EUO.26

Conversely, many jurisdictions do require the insurance company to show prejudice
when the general cooperation clause has been breached.27 Finally, other jurisdictions, such
as Illinois, require no showing of prejudice whatsoever, whether involving an EUO or the
production of documents.28

The party with the burden of showing prejudice also varies from state to state. Some
jurisdictions, such as Connecticut, place the burden on the insured to demonstrate substan-
tial compliance, or that its delay or refusal did not prejudice the insurance company.29 By
contrast, Ohio and Washington place the burden on the insurer to make a showing of sig-
nificant prejudice.30

Of note, the insured may attempt to invoke the Fifth Amendment in an EUO for fear
that to testify about the fire or its circumstances may subject the insured to criminal pros-
ecution. Unlike criminal prosecutions, however, the insured in an EUO often does not
enjoy protection under the Fifth Amendment and cannot invoke it without repercussions.31

When the insured refuses to cooperate or refuses to answer EUO questions based on his
Fifth Amendment rights, courts have held that the insured violtes policy provisions sup-
porting denial.32

In certain cases, courts have carved out exceptions to this rule. However, these cases
are few and the holdings appear anomalous. At least one jurisdiction has held that an in-
sured can invoke the Fifth Amendment if the insurance company shares information with

26 See, e.g., Goldman v. State Farm Fire Gen. Ins. Co., 660 So. 2d 300, 306 (Fla. Dist. Ct. App. 1995);
Brizuela v. CalFarm Ins. Co., 10 Cal. Rptr. 3d 661, 669 (Ct. App. 1993); Taricina v. Nationwide Mut. Ins.
Co., 822 A.2d 341, 347 (Conn. App. Ct. 2003); but see, Cincinnati Ins. Co. v. Taylor, No. 1:01CV-102-M,
2003 U.S. Dist. LEXIS 4608, at *16 (W.D. Ky. March 26, 2003).
27 See, e.g., Campbell v. Allstate Ins. Co., 384 P.2d 155, 157 (Cal. 1963); Brown v. Danish Mut. Ins.
Ass’n, 550 N.W.2d 171, 174 (Iowa 1996).
28 See Purze v. Am. Alliance Ins. Co., 781 F. Supp. 1289, 1292 (N.D. Ill. 1991) (explaining that the
materiality requirement includes the concept of “potential prejudice” in the sense that the information
requested could be important to the insurer’s investigation and its coverage decision).
29 See Taricani, 822 A.2d at 344.
30 See Gabor v. State Farm Mut. Auto. Ins. Co., 583 N.E.2d 1041, 1043 (Ohio Ct. App. 1990); Northwest
Prosthetic & Orthotic Clinic, Inc. v. Centennial Ins. Co., 997 P.2d 972, 974 (Wash. Ct. App. 2000).
31 See Pervis v. State Farm Fire & Cas. Co., 901 F.2d 944, 947 (11th Cir. 1990).
32 See Phillips v. Allstate Indem. Co., 848 A.2d 681, 690 (Md. Ct. Spec. App. 2004); State Farm Indem.
Co. v. Warrington, 795 A.2d 324, 331 (N.J. Super. Ct. App. Div. 2002).
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the State under an Arson Reporting Statute.33 Some courts have also held that an insured
can delay submission to an EUO pending a criminal trial on arson charges. The common
bases for these decisions are the supposed lack of prejudice to the insurer.34

As a practical matter, cooperation issues should be dealt with in a manner comporting
with the level of prejudice needed for denial on that basis, and the level of egregiousness of
the lack of cooperation the court requires. If it seems early on in the investigation that lack
of cooperation may be an issue, the insurance company or its attorney should carefully
document each and every instance of the insured’s failure to cooperate, the manner in which
the insured is not cooperating, and how and why each failure makes investigation or adjust-
ment of the claim more difficult or even impossible in some claims.

If the insured has cooperated only in part (i.e., providing partial documentation or
refusing to answer certain questions), the step before full outright denial may be a “condi-
tional denial.” The “conditional denial” denies the claim, but allows the insured a period of
time, usually thirty to sixty days, to comply with certain conditions, such as provision of the
missing documentation, proofs of loss, or testimony. If the insured complies within this
time period, the insurance company will continue evaluation of the claim. If not, it will
deny the claim in full based upon failure to cooperate. If there is a long pattern of failure to
cooperate, this “conditional denial” gives the insured one “last chance” to comply with
policy conditions and can illustrate the insurer’s reasonableness or good faith under these
circumstances.

III.
EXPERTS’ ROLE IN ESTABLISHING THE ARSON DENIAL

In some claims, the preliminary element of the arson denial is the fact of the arson
itself—whether the fire was intentionally set. Without such proof, or at least a negative
corpus ruling out all other possible causes of the fire, the remainder of the arson denial falls
apart. Arson investigation is a highly specialized field, using and relying upon knowledge
that the general public does not readily have. Therefore, the opinion and testimony of a
qualified fire investigator is necessary.

What follows is a discussion of some of the legal issues arising from retaining, work-
ing with, and evaluating the opinions of fire investigators and experts. Before we discuss
the particularities of fire experts, however, it should be noted that there are numerous other

33 See Weathers v. Am. Family Mut. Ins. Co., 793 F. Supp. 1002, 1023 (D. Kan. 1992); but see Allstate Ins.
Co. v. Longwell, 735 F. Supp. 1187, 1194 (S.D.N.Y. 1990).
34 See Marquis v. Farm Family Mut. Ins. Co., 628 A.2d 644, 650 (Me. 1993); Winters v. State Farm Fire &
Cas. Co., 35 F. Supp. 2d 842, 846 (E.D. Okla. 1999); but see, Brizuela v. CalFarm Ins. Co., 10 Cal. Rptr.
3d 578, 590 (Ct. App. 1993).
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experts who can assist and provide opinions beneficial to insurance fire and arson investi-
gations.

For many of these experts, the principles set forth below regarding the admission of
expert testimony will also likely apply, especially if the testimony is technically or scientifi-
cally based. Such experts include, but are not limited to:

Accountants—to analyze and provide opinions relative to the extent of damages
and the insured’s financial position at the time of the fire, to assist in the ruling out
of or proof of financial motive, and to assist in developing financial requests to the
insured.

Electrical Engineers—to investigate and analyze electrical aspects of a fire; i.e.,
wiring, light fixtures, lamps, etc.

Mechanical Engineers—to investigate and analyze mechanical systems, such as
gas furnaces, heaters, automobiles, engines, diesels, and machinery.

Materials Engineers (Metallurgists)—to take samples of burned metallic materi-
als and determine the temperature of fires, and whether the fire affected metallic
materials in the area and building of origin.

Chemists for Laboratory Analysis—to take samples and test for chemical compo-
sition and the presence of accelerants.

Locksmiths—to evaluate doors and locks to determine whether there was a forced
entry, to determine point of entry, to determine manner of entry, and to evaluate
possible opportunity issues.

Fire Protection/Suppression Consultants—to determine adequacy and mechanics
of fire suppression systems such as alarms or sprinklers, to determine whether
those systems functioned properly, or to determine whether they were tampered
with or undermined.

For all of these experts, one of the most important considerations, aside from the expert’s
opinion (and factual basis therefore), is whether the court will permit that expert’s opinion
to be given at trial should litigation ensue following a denial based on the arson.

A. Daubert, Kumho Tire, and Courts as Gatekeepers of Expert Testimony

In the 1993 case Daubert v. Merrell Dow Pharmaceuticals,35 the United States Su-
preme Court held that federal trial court must play the role of gatekeepers of expert testi-

35 509 U.S. 579 (1993).
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mony who “must ensure that any and all scientific testimony or evidence admitted is not
only relevant, but reliable.”36 Later, in 1999, the Court widened and expanded the trial
court judges’ roles and their level of scrutiny. In Kumho Tire Co. v. Carmichael,37 the Court
held that the standard applied to all experts, whether their opinions are based in science,
technical knowledge, experience, or other specialized knowledge.

Under Kumho Tire, courts now allow experts to testify based on their experience, ob-
servation, visual inspection, and interpretation, if that expert is qualified and uses reliable
methodology.38 This bodes well for the origin and cause investigator, whose preliminary
opinions depend almost fully on fire-scene observation, burn patterns, smells, and char
patterns. Furthermore, these visual and sensory findings are often supported (or contra-
dicted) by scientific laboratory data, the origin and cause of which the investigator must
show that he can interpret with reliability.

B. Gatekeeping Illustrated—NFPA 921

NFPA 921 is a fire investigative guide published by the National Fire Protection Asso-
ciation (“NFPA”), the most recent version of which was published in 2004. Often, NFPA
921—or parts of it—will be raised in courtroom and deposition testimony, either to edify
an expert or to possibly disqualify or discredit the expert if he or she did not follow the
recommendations set out in the guide.39

A potential problem with NFPA 921 is that it sets out to base itself on a “scientific
method” in the investigation and determination of the cause of fires. However, this “scien-
tific method,” while relying upon the broad hypothesis/proof/conclusion method of solving
any scientific problem, also states that the development of the requisite hypotheses and
proof in fire investigations can be based on observation and experience, combined with
traditional science such as laboratory testing and data.

This issue is highlighted in the post-Daubert (but pre-Kumho Tire) Eleventh Circuit
Court of Appeals case of Michigan Millers Mutual Insurance Co. v. Benfield.40 In Benfield,
the insurance company retained an origin and cause investigator to provide opinions re-
garding a residential fire claim. The investigator determined that the fire had been inten-

36 Id. at 589 (emphasis added).
37 526 U.S. 137 (1999).
38 See, e.g., George v. Ronco Inventions, LLC., No. 62-1436-JTM, 2004 U.S. Dist. LEXIS 4573, at *7 (D.
Kan. Mar. 2, 2004); TNT Rd. Co. v. Sterling Truck Corp., No. 03-37-B-K, 2004 U.S. Dist. LEXIS 13463,
at *5 (D. Me. July 19, 2004).
39 For further discussion on this topic, see Michael J. Pavlisin & Sheila K. Horan, Origin and Cause
Investigators as “Fire Scientists” According to NFPA 921 – Effect Under Daubert/Carmichael?, 49 FED’N

INS. & CORP. COUNS. Q. 487 (1999).
40 140 F.3d 915 (11th Cir. 1998) (Missouri).
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tionally set, and the insurer consequently denied the claim. In testimony, the investigator
referred to his methodology as “scientific.”41 This appeared to be the impetus for the court’s
exclusion of that testimony.

In addition, the court seemed to reject the value of observation, experience, and deduc-
tive reasoning, while criticizing the conclusion that the fire was incendiary, based upon the
expert’s inability to determine the exact ignition source of the blaze. It further criticized the
expert for not performing any tests and for not taking any samples for laboratory testing as
a part of his investigation.

Another more recent illustration of the Daubert/Kumho Tire application to NFPA-driven
fire investigations is McCoy v. Whirlpool Corp.42 In this case, the plaintiff homeowners
sued Whirlpool, the manufacturer of a dishwasher, alleging that the dishwasher was defec-
tive and had caused a fire resulting in property damage to their home. Both parties retained
origin and cause investigators to provide testimony concerning the cause of the fire. Simi-
larly, both investigators came under cross-Daubert/Kumho attacks, using NFPA 921 as
ammunition.

For the homeowners, the origin and cause investigator reached his opinion relying
upon a “negative corpus,” or an elimination of all external sources of combustion, as ex-
plained in NFPA 921.43 In response, Whirlpool asked the court to exclude this “negative
corpus” testimony, claiming that the opinions, based upon the process of elimination, were
insufficient. The court allowed the testimony, recognizing the importance of NFPA 921 as
a nationally recognized guide for fire investigation methodology.

The homeowners also used NFPA 921 against Whirlpool’s investigator. They argued
that because the report of Whirlpool’s expert did not contain evidence that he used the
methodology set forth in NFPA 921, his opinions were therefore unreliable. The court dis-
agreed and allowed the investigator to testify. Recently, courts have more frequently re-
viewed cases applying Kumho’s standards, or other state admissibility standards to fire
investigation testimony or NFPA 921.44

41 Id. at 920.
42 2003 U.S. Dist. LEXIS 6909 (D. Kan. Apr. 21, 2003).
43 Id. at *3-6.
44 See, e.g., Zeigler v. Fisher-Price, Inc., No. C01-3089-PAZ, 2003 U.S. Dist. LEXIS 11184, at *23-24
(N.D. Iowa July 1, 2003) (unpublished) (holding that NFPA 921 was a “generally accepted methodology”
for fire investigation in allowing testimony regarding the origin of a fire); Truck Ins. Exch. v. MagneTek,
Inc., 360 F.3d 1206, 1216 (10th Cir. 2004) (Colorado) (holding that the theory of pyrolysis, or long-term
low-temperature ignition of wood, was not sufficiently tested to be used as a basis for an expert opinion);
Indiana Ins. Co., v. General Electric Co., 326 F. Supp. 2d 844 (N.D. Ohio 2004); Proffitt v. State, No. 01-
12-00692-CR, 2003 Tex. App. LEXIS 9522, at *12-13 (Nov. 6, 2003) (unpublished) (holding that fire
expert’s technique in investigating and testing for a fire was valid in that it followed NFPA 921’s suggested
methodology); Ficic v. State Farm Fire & Cas. Co., 2005 WL 946696, slip op. at 5 (N.Y. Sup. Ct. April 1,
2005) (holding that fire expert’s calling the fire merely “suspicious” went against NFPA 921’s admonition
that “suspicious” is not an accurate description of a fire cause).
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IV.
PRESERVATION OF EVIDENCE AND PREVENTION OF SPOLIATION

Another important tool in establishing the intentionally set fire prong of the arson
denial is often the evidence itself. In fact, in many jurisdictions, an insurer’s case may be
damaged or destroyed if the availability of such evidence to all parties is compromised—
especially if an issue exists as to the origin and cause of the fire.

A. What is Spoliation?

Spoliation of evidence is generally defined as “the destruction or alteration of evi-
dence.”45 Some states base their definition of spoliation upon the requirement that the evi-
dence be useful in some pending or future litigation.46 Other states add a requirement of
intent or bad faith to their definition of spoliation.47 Regardless of whether a state’s law
carries an element of intent, it is always prudent to continue investigation of an arson claim
with an eye toward preserving evidence as completely as possible.

Preservation of evidence, then, becomes paramount in any arson fire investigation. In
many jurisdictions, courts evaluating a spoliation claim will do so on a quasi-negligence
basis, evaluating whether the spoliating party had a duty to preserve the evidence, whether
he or she breached that duty, and whether the breach caused the complaining party dam-
age.48 This is true whether the complaining party is attempting to use the spoliation as a
shield (as part of a defense) or a sword (as an independent tort cause of action).

NFPA 921, as discussed above, provides guidelines and recommendations for the pres-
ervation of evidence. It contains a section entirely devoted to the duty to preserve evidence,
the manner in which to ensure preservation of evidence, and the impact of a fire investigator’s
failure to preserve evidence.

B. Who Has A Duty to Preserve Evidence and When Does It Attach?

The starting point in the spoliation analysis, therefore, is to determine whether a party
has a duty to preserve the evidence. This duty can be imposed by statute—whether by civil
procedure, civil law, or criminal statutes.49 Duty may also be imposed by contract, whether
existing before the loss occurred, a voluntary undertaking, by agreement after the loss, or

45 BLACK’S LAW DICTIONARY 1401 (6th ed. 1991).
46 See, e.g., Solano v. Delancey, 264 Cal. Rptr. 721 (Ct. App. 1989) (unpublished).
47 See, e.g., Baugher v. Gates Rubber Co., 863 S.W.2d 905, 908 (Mo. Ct. App. 1993); Williford Energy
Co. v. Submergible Cable Serv., 895 S.W.2d 379, 386 (Tex. Ct. App. 1994).
48 See, e.g., Boyd v. Travelers Ins. Co., 652 N.E.2d 267, 271 (Ill. 1995).
49 See Graves v. Daley, 526 N.E.2d 679, 681-82 (Ill. App. Ct. 1988); Nally v. Volkswagen of Am., 539
N.E.2d 1017, 1021 (Mass. 1989).
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by court order.50 Most importantly, however, the majority of jurisdictions hold that a duty
arises to preserve evidence when there exists a potential for litigation and the spoliating
party knew or should have known of that potential.51 The question then becomes: When
does that duty arise, and when must an insurance company investigating a fire claim begin
the process of preserving evidence? The short answer is: Immediately, if reasonably pos-
sible.52 However, in a recent Illinois case, the court held that an insurer does not have a
direct duty to instruct its insured to preserve evidence for a potential personal injury claim.53

C. How Should Evidence Be Preserved?

Generally, evidence must be preserved in such a manner as to allow equal opportunity
for experts on all sides of a fire claim to inspect, test, or analyze the evidence.54 Common
sense methods of evidence preservation include, but are certainly not limited to: storing the
evidence in storage lockers, creating documented chains of custody of evidence, wrapping
larger items of evidence with plastic wrap, and more importantly, providing notice to all
parties interested in evidence before it is moved, destroyed, tested, broken down, or other-
wise tampered with.55 Going further, one Ohio court has suggested that parties should agree
to mutual inspections, where all parties of interest are given sufficient notice and are present.56

D. What Are The Consequences of Spoliation?

If it is established that either the insured or the insurance company spoliated evidence,
the court has a wide variety of sanctions available to apply against the spoliating party.
These may include exclusion of expert testimony, exclusion of lay witness testimony, mon-
etary sanctions, adverse jury instructions and, at worst, dismissal of the case.57 To deter-

50 See Continental Ins. Co. v. Herman, 576 So. 2d 313, 315 (Fla. Dist. Ct. App. 1990); Farley Metals v.
Barber Coleman Co., 645 N.E.2d 964, 966 (Ill. App. Ct. 1994); Koplin v. Rosel Well Perforators, Inc., 734
P.2d 1177, 1179 (Kan. 1987).
51 See Am. Family Ins. Co. v. Village Pontiac-GMC, 585 N.E.2d 1115, 1120 (Ill. App. Ct. 1992); Fire Ins.
Exch. v. Zenith Radio Corp., 747 P.2d 911, 914 (Nev. 1987); Hirsch v. General Motors Corp., 628 A.2d
1108, 1116 (N.J. Super. Ct. App. Div. 1993).
52 See Cincinnati Ins. Co. v. Synergy Gas, 585 So. 2d 822, 827 (Ala. 1991); Graves, 526 N.E.2d at 682;
Nally, 539 N.E.2d at 1021.
53 See Dardeen v. Kuehling, 821 N.E.2d 227, 231 (Ill. 2004).
54 See Nally, 539 N.E.2d at 1020; Shelbyville Mut. Ins. Co. v. Sunbeam Leisure Prod. Co., 634 N.E.2d
1319, 1322 (Ill. App. Ct. 1994).
55 See Solano v. Delancey, 264 Cal. Rptr. 721 (Ct. App. 1989) (unpublished).
56 See Bright v. Ford Motor Co., 578 N.E.2d 547, 548-49 (Ohio Ct. App. 1990).
57 See, e.g., Boyd v. Travelers Ins. Co., 652 N.E.2d 267 (Ill. 1995).
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mine whether to impose discovery sanctions, Illinois courts, for example, may consider
whether spoliation of evidence deprived a party of an opportunity to determine alternative
causes or defenses and resulted in substantial prejudice.58

In Illinois, of late there appears to be a divergence between the districts as to whether it
is material that the spoliation of the evidence was intentional or negligent. In one line of
cases, the level of culpability is immaterial to the question, and a six-part test is applied to
determine the applicability of sanctions: (1) the surprise the spoliation presents to the ad-
verse party; (2) the prejudicial effect of the spoliator’s proffered testimony or evidence; (3)
the nature of the testimony or evidence; (4) the diligence of the adverse party in seeking
discovery; (5) the timeliness of the adverse party’s objections to the testimony or evidence;
and (6) the good faith of the party offering the testimony or evidence.59

However, very recently, the First District Appellate Court held that, in order for sanc-
tions to apply, the spoliation must have been intentional, “deliberate or contumacious,”
evidencing an “unwarranted disregard for the court’s authority.”60 There, the court rejected
the defendants’ reliance upon cases stating that “negligent or inadvertent destruction or
alteration of evidence may result in harsh sanction, including dismissal, when a party is
disadvantaged by the loss,” and held that “it is only where a party’s conduct can be charac-
terized as “deliberate . . .” that the drastic sanction of dismissal is warranted.61

Caution should be used when navigating from jurisdiction to jurisdiction, and even
within jurisdictions, in defining sanctionable conduct, since, as shown in Illinois, trial and
appellate courts can be unpredictable and inconsistent in their rulings. It is important to be
proactive and consistent in preserving evidence.

V.
OTHER FIRE INVESTIGATION ISSUES

A. Innocent Co-Insureds

In arson fire claims, insurance companies must often consider the rights of persons
other than those who allegedly set or caused a fire. In many cases, for example, one spouse
will intentionally set a fire while the other spouse has no knowledge of it. In other cases one
corporate representative will intentionally set a fire without the knowledge of the other

58 See, e.g., Graves, 526 N.E.2d at 681; Am. Family Ins. Co, 585 N.E.2d at 1117; Shimanovsky v. General
Motors Corp., 692 N.E.2d 286, 290 (Ill. 1998).
59 See Shelbyville Mut. Ins. Co., 634 N.E.2d at 1323-24.
60 Adams v. Bath & Body Works, Inc., No. 1-02-3530; 2005 Ill. App. LEXIS 518 (1 Dist. May 26, 2005).
61 Id.
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shareholders. In other cases a contract buyer will set fire to a house without the knowledge
of the contract seller. The types of cases described above create an “innocent co-insured”
issue. In these arson fire claims, it is important to discover, through examination under oath
or otherwise, the relationship between all of the parties with interest in the subject property.

Whether an innocent co-insured can recover under the insurance policy mostly de-
pends upon the court’s interpretation of the policy language. Courts have found policies to
either create a “joint” or a “several” responsibility for ensuring compliance with policy
conditions and provisions and for the applicability of exclusions such as intentional acts. In
cases in which the innocent insured is barred from recovery, the courts have interpreted the
policy language as unambiguously and specifically barring that insured from recovery.

Thus, in evaluating an innocent co-insured issue, the answer generally lies in the word-
ing of the policy language relied upon by the insurance company to deny coverage for the
innocent party. Sometimes, the distinction comes down to semantics—interpreting the dif-
ference between “the” insured “an” insured, “all” insureds, or “any” insured. Some courts
have refused to uphold denial in cases in which the policy does not specifically state that
coverage will be void as to all insureds in the event of improper behavior by one of the
insureds.62

In the corporate context, the courts vary widely with regard to whether innocent part-
ners or shareholders (“corporate members”) can recover when the fire is caused by the
intentional acts of fellow corporate members. As with the innocent-spouse doctrine, some
jurisdictions focus upon the policy language and whether it refers to “any” insured or “the”
insured.63 Other jurisdictions look at the control relationship between the corporate mem-
ber who committed the arson and the remainder of the corporate membership.64 For ex-

62 See, e.g., Watts v. Farmers Ins. Exch., 120 Cal Rptr. 2d 694, 698 (Ct. App. 2002) (husband could
recover for ex-wife’s arson); Wasik v. Allstate Ins. Co., 813 N.E.2d 1152, 1158 (Ill. App. Ct. 2004); West
Bend Mut. Ins. Co. v. Salemi, 511 N.E.2d 785, 793 (Ill. App. Ct. 1987) (contract seller permitted to
recover); Am. Economy Ins. Co., v. Liggett, 426 N.E.2d 136, 148 (Ind. Ct. App. 1981); Woodhouse v.
Farmers Union Mut. Ins. Co., 785 P.2d 192, 193-94 (Mont. 1990); DePalma v. Bates County Mut. Ins. Co.,
24 S.W.3d 766, 770 (Mo. Ct. App. 2000) (permitted to recover fifty percent); Volquardson v. Hartford Ins.
Co., 647 N.W.2d 599, 106 (Neb. 2002); McAllister v. Millville Mut. Ins. Co., 640 A.2d 1283, 1289 (Pa.
Super. Ct. 1994) (holding that rights to recovery are not based upon joint or other tenancy); Hedtcke v.
Sentry Ins. Co., 326 N.W.2d 727, 740 (Wis. 1982).
63 See, e.g., Golden Door Jewelry Creations v. Lloyd’s Underwriters Non-Marine Ass’n, 117 F.3d 1328,
1337 (11th Cir. 1997) (Florida); Tyler v. Fireman’s Fund Ins. Co., 841 P.2d 538, 541 (Mont. 1992).
64 See Hoosier Ins. Co. v. N. S. Trucking Supplies, 684 N.E.2d 1164, 1169 (Ind. Ct. App. 1997); Thomp-
son Hardwoods, Inc. v. Transp. Ins. Co., No. NA-00-74-CHIK, 2002 U.S. Dist. LEXIS 17367, at *6-8
(S.D. Ind. 2002) (unpublished).
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ample, in K&T Enterprises v. Zurich Insurance Co.65 the partner responsible for the arson
of a Dairy Queen franchise was a fifty percent shareholder. The insurer denied the claim.
The insured argued that, in Michigan, the willful burning of property by a shareholder is
not a defense without proof of the participation, conspiracy, or authority of the corporation.
In addition, the insured argued that the insurer could not deny recovery to the entire corpo-
ration unless the arsonist owns a majority of the stock or is an exclusive manager.66

The court refused to craft a rule requiring insurers to prove complete control or the
existence of a conspiracy. This, the court found, would be nearly impossible in cases in
which there is a large shareholder base or large management staff. Furthermore, such a rule
could create a “loophole” wherein certain shareholders can remain ignorant or disburse
control in preparation for an arson.67 Ultimately, the court found that such a rule would
encourage arson for profit.

Still other jurisdictions focus on whether the act of the partner or shareholder can be
imputed to the corporation. For example, in Blitch Ford v. MIC Property & Casualty Insur-
ance Corp.68 the court found in favor of the insurance company that denied the corporation’s
claim based upon the act of one of the corporation’s shareholder/officers. The court applied
a Georgia law stating, “the deceit practiced by the corporation’s high officers and for its
benefit must be taken to be a corporate act.”69

A final approach is called a “Solomon Split.” It allows for recovery on the basis of the
partner or shareholder’s proportional share of the business unless the act is done in further-
ance or with the blessing of the rest of the shareholders or members of the partnership.70

B. Defamation in Denial Letters?

After all of the investigation is completed, the final step in the claim phase of the arson
denial process is sending the denial letter. This occurs after it is found by a preponderance
of evidence (or whatever level of proof is applicable in the jurisdiction) that the insured set
or caused the fire to be set, according to the elements required by that jurisdiction.

One potential issue regarding arson-based denial letters warrants discussion here. An
insurance company is often required to include each and every reason for denial in the
letter at the risk of suffering a waiver of that defense in litigation. This is even true in some

65 97 F.3d 171 (6th Cir. 1996) (Michigan).
66 Id. See also United Gratiot Furniture Mart, Inc. v. Mich. Basic Prop. Ins. Ass’n, 406 N.W.2d 239, 242
(Mich. Ct. App. 1987).
67 K & T Enterprises, 97 F.3d at 179.
68 90 F. Supp. 2d 1377 (M.D. Ga. 2000).
69 Id. at 1383.
70 See Hogs Unlimited v. Farm Bureau Mut. Ins. Co., 401 N.W.2d 381, 385-86 (Minn. 1987).
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jurisdictions with the inclusion of the all-encompassing non-waiver language.71 Therefore,
in an arson fire case the insurer is often required to include in the denial letter an essential
accusation that the insured was the one who started or caused the fire to have started.

In one jurisdiction, this essential accusation, if not handled with caution, can poten-
tially lead to a defamation claim. The Missouri Supreme Court opened the door for insureds
to bring tort-based, extra-contractual claims against insurance companies for defamation in
the case of Overcast v. Billings Mutual Insurance Co.72 Although this case appears to be an
anomaly, as the specific holding has not yet been followed in any other jurisdiction, insur-
ance companies may wish to proceed with caution in drafting and sending denial letters. In
Overcast, the insured’s home was destroyed by fire. The insurer denied the insured’s claim,
and sent the insured a denial letter containing allegations that the insured intentionally set
fire to the risk.

The insured filed suit against Billings, alleging, in part, that the denial letter consti-
tuted actionable defamation. In its defense, Billings argued that, because the letter was
addressed only to the insured and was sent via certified mail, there was no “publication”
requisite for a defamation claim. The Missouri Supreme Court disagreed, holding that when
a writer knows or should know that the communication would be sent to a third party, (as
the insured showed the letter to his insurance agent as part of an application for new cover-
age) and there is no privilege, liability for defamation attaches.

Notably, other jurisdictions have specifically refused to follow this “self-publication
defamation” doctrine.73 However, jurisdictions such as Iowa and Minnesota do follow this
doctrine, and allow for defamation claims when the defamed party causes the publication.74

While the defamation in insurance denial letters issue has not yet been raised in these
jurisdictions, companies with claims in Iowa and Minnesota should be keenly aware of
these types of cases.

There is one other anomaly regarding the claim as handled in Overcast. As described
by the court, the investigation in that case was not thorough and the denial was unsup-
ported. As a result, the element of truth is removed from the insurance company’s defense
of the defamation claim. Perhaps, then, in Missouri and other “self-publication” jurisdic-
tions, the best defense to a potential defamation claim is a good offense—to ensure that the
denial based on arson is carried out completely, in good faith, and with the assurances that
there is sufficient truthful (even if circumstantial) evidence supporting denial.

71 See Bennett v. Nat’l Fire Ins. Co., 143 S.W.2d 479, 482 (Mo. Ct. App. 1940).
72 11 S.W.3d 62 (Mo. 2000).
73 See, e.g., COLO. REV. STAT. ANN. § 13-25-125.5 (2004) ; Gore v. Health-Tex. Inc., 567 So. 2d 1307, 1308
(Ala. 1990); White v. Blue Cross & Blue Shield of Mass., Inc., 809 N.E.2d 1034, 1035 (Mass. 2004);
Sullivan v. Baptist Mem’l Hosp. 995 S.W.2d 569, 575 (Tenn. 1989).
74 See Theisen v. Covenant Med. Ctr., 636 N.W.2d 74, 85 (Iowa 2001); Lewis v. Equitable Life Assur.
Soc’y, 389 N.W.2d 876, 890 (Minn. 1986).
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As an endnote, insureds in arson investigations are often represented by counsel. In
light of the decision in Overcast, caution may dictate that insurance companies should
consider sending denial letters in sealed envelopes to the insured in care of their attorneys.
That way, the attorney is not the first person to open the denial letter envelope and read the
reasons for denial. The insured may allow his attorney to open the letter, but he will then be
responsible for the “publication” arm of the tort of defamation.

C. Reporting To Public Authorities—Arson Reporting Immunity Statutes

All fifty states apparently have statutes on their books providing immunity from civil
actions to insurance companies that, whether voluntarily or by state law, share information
regarding their arson investigations with public investigators, such as fire departments,
police, or fire marshals. However, the procedures in each state vary widely, and the grant-
ing of immunity to the insurer requires strict adhesion to the procedures outlined in the
statutes.

1. Duty to Notify the Authorities

Nearly every one of the state immunity statutes75 require that an insurer suspecting
arson must report its suspicions to law enforcement and provide specific information in
support of those suspicions. Exceptions to this rule are found in Michigan, South Carolina,
and Wisconsin, where reporting to the authorities is optional rather than compulsory. In
Mississippi, the statute does not carry any requirement for reporting whatsoever. Of note,
Arkansas and Pennsylvania require the insurer to provide copies of any notice to the au-
thorities.

Some state statutes go further to strictly control what goes into a written notice from
the insurance company to the authorities. For example, in Arkansas, an insurance adjuster
gave verbal notice to the authorities of suspected arson, rather than written notice as re-
quired by the statute. The court concluded that such action was partial evidence of bad faith
on the part of the insurer.76

2. Duty to Provide Information Upon Request

All fifty of the state immunity reporting statutes require an insurer to provide information
upon written request to law enforcement—including, but not limited to a copy of the policy,
payment records, claim histories, and investigative material relating to the specific loss.

Conversely, the insurer generally is given a right to request information and to receive
it within thirty or sixty days. In some states, such as Missouri, the prosecutor handling the
arson criminal case can refuse production of information if it is believed that either the
prosecution or one of the prosecution witnesses may be in jeopardy. Other states, such as
Nevada, may withhold information not to protect its own prosecution, but to protect poten-

75 See Appendix B.
76 Thomas v. Farm Bureau Ins. Co., 698 S.W.2d 508, 509 (Ark. 1985).
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tial criminal defendants. In those states, the insurer can only have access to information
once the state’s investigation or prosecution is completed.

3. What Is Protected by the Immunity?

Like the other statute provisions, the definition of the limited “immunity” provided by
the statutes varies by jurisdiction. For example, in Kentucky an insurer is denied immunity
from civil action if it is found to have provided information it “knows, or has reason to
believe, to be false, inaccurate, or lacking substantial foundation in fact,”77 or if it reports
information for the sole purpose of delay or of withholding payment of an insurance claim,
which the insurer would not otherwise be justified in delaying or withholding.

In Washington, the immunity is extended beyond that stemming from the provision of
information. In denying a claim resulting from a fire, an insurer handling a Washington
claim who relies upon a written opinion from a specified law enforcement agency that the
fire was caused by arson, and that the insured was responsible for the fire, is immune from
bad faith or another noncontractual theory of damages as a result of this reliance.

VI.
CONCLUSION

As with any other type of claim or litigation, in handling fire claims—whether a large-
scale commercial loss or a small homeowner or auto claim—planning and strategy in light
of the potential issues and pitfalls is paramount to success. In turn, successful initial plan-
ning and strategy in claims handling requires knowledge of those issues and pitfalls, espe-
cially if there are facts suggesting arson on the part of the insured or the potential for
recovery by subrogation.

In fire claims and fire litigation, mistakes in, or failure to follow the jurisdiction’s rules
or law (or the language of the policy) with regard to one aspect of the claim, whether in
gathering facts to rule out (or support) an arson denial, preparing for and taking an exami-
nation under oath, dealing with and developing experts, preserving evidence, evaluating an
innocent co-insured’s claim, or drafting denial letters, could possibly result in the death
knell of even a well-supported case, claim, or defense.

The application of rules, law, and policy language for the various issues relating to fire
investigation and fire claims vary from jurisdiction to jurisdiction and from policy to policy.
For some issues, certain jurisdictions carry anomalous and unique holdings. Therefore, in
close conjunction with coordinating a proactive and detailed initial factual investigation,
attorneys who “quarterback” claim files ought to recommend an immediate, proactive, and
detailed legal investigation, and should actively seek out potential issues down the road on
each fire claim. Doing so should provide a strong guideline and theme for handling the
remainder of the claim—even through trial, if need be.

77 See Carroll v. State Farm Fire & Cas. Co., No. 99-5202, 2000 U.S. App. LEXIS 7287, at *21-23 (Apr.
18, 2000).
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APPENDIX A:  SAMPLE POLICY LANGUAGE

Commercial Policy:
GENERAL CONDITIONS

A. Concealment, Misrepresentation or Fraud

This coverage part is void in any case of fraud by you at any time relating to this
insurance. It is also void if you or any other insured, at any time, intentionally conceal or
misrepresent a material fact concerning:

1. this coverage part;

2. the covered property;

3. your interest in the covered property; or

4. a claim under this coverage part.

C. EXCLUSIONS

1. We will not pay for loss or damage caused directly or indirectly by any of the
following. Such loss or damage is excluded regardless of any other cause or event
that contributes concurrently or in any sequence to the loss.

g. Dishonest or criminal act by you, any of your partners, employees (including
leased employees) directors, trustees, authorized representatives or anyone to
whom you entrust the property for any purpose:

i. Acting alone or in collusion with others; or

ii. Whether or not occurring during the hours of employment

This exclusion does not apply to acts of destruction by your employees; but theft
by employees is not covered.
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Personal Homeowners Policy:

8. Intentional Loss.

a. We do not provide coverage for any loss arising out of any act committed by
or at the direction of an “insured” with the intent to cause a loss.

***

1. Concealment or Fraud. Under Section I – Property Coverages, with respect to
all “insureds” covered under this policy, we provide no coverage for loss under
Section I – Property Coverages, if, whether before or after a loss, one or more
“insureds” have:

a) intentionally concealed or misrepresented any material fact or circumstance;

b) engaged in fraudulent conduct, or

c) made false statements relating to this insurance.
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APPENDIX B:  STATE REPORTING STATUTES

State Statutory Citation

Alabama ALA. CODE § 36-19-42 (2004)

Alaska ALASKA STAT. § 21.89.050 (2004)

Arizona ARIZ. REV. STAT. § 20-1901 et seq. (2004)
ARIZ. REV. STAT. § 20-1902 (2004)

Arkansas ARK. CODE ANN. § 12-13-301 et seq. (2003)
ARK. CODE ANN. § 12-13-303 (2003)

California CAL. INS. CODE § 1875 et seq. (2004)
CAL. INS. CODE § 1875.1 (2004)
CAL. INS. CODE § 1875.2 (2004)

Colorado COLO. REV. STAT. 10-4-1001 et seq. (2004)
COLO. REV. STAT. 10-4-1003 (2004)

Connecticut CONN. GEN. STAT. § 38a-318 (2003)

Delaware DEL. CODE ANN. tit. 16 § 6810 et seq. (2004)
DEL. CODE ANN. tit. 16 § 6811 (2004)

District of Columbia D.C. CODE ANN. § 5-417 (2004)

Florida FLA. STAT. § 633.175 (2003)

Georgia GA. CODE ANN. § 25-2-33 (2004)

Hawaii HAW. REV. STAT. § 132-4.5 (2003)

Idaho IDAHO CODE § 41-290 et seq. (2004)
IDAHO CODE § 41-292 (2004)

Illinois 215 ILL. COMP. STAT. 145/1 (2004)

Indiana IND. CODE. ANN. § 27-2-13-1 et seq. (Michie 2004)
IND. CODE ANN. § 27-2-13-2 (Michie 2004)
IND. CODE ANN. § 27-2-13-3 (Michie 2004)

Iowa IOWA CODE § 100A.2 (2003)

Kansas KAN. STAT. ANN. § 31-401 et seq. (2003)
KAN. STAT. ANN. § 31-403 (2003)

Kentucky KY. REV. STAT. ANN. § 304.20-160 (Michie 2004)

Louisiana LA. REV. STAT. ANN. 40:1568.2 (West 2004)
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Maine ME. REV. STAT. ANN. tit. 25 § 2411 et seq. (2003)
ME. REV. STAT. ANN. tit. 25 § 2412 (2003)

Maryland MD. ANN. CODE § 9-601 et seq. (2003)
MD. ANN. CODE § 9-602 (2003)
MD. ANN. CODE § 9-603 (2003)

Massachusetts MASS ANN. LAWS ch. 148, § 32 (2004)

Michigan MICH. COMP. LAWS § 29.4 (2004)

Minnesota MINN. STAT. § 299 F.054 (2003)

Mississippi MISS. CODE ANN. § 83-13-21 (2004)

Missouri MO. REV. STAT. § 320.081 (2004)
MO. REV. STAT. § 320.082 (2004)

Montana MONT. CODE ANN. § 50-63-401 (2004)
MONT. CODE ANN. § 50-63-402 (2004)

Nebraska NEB. REV. STAT. § 81-5, 115 et seq. (2004)
NEB. REV. STAT. § 81-5, 121 (2004)
NEB. REV. STAT. § 81-5, 123 (2004)

Nevada NEV. REV. STAT. § 686A.285 (2004)
NEV. REV. STAT. § 686A.287 (2004)

New Hampshire N.H. REV. STAT. ANN. § 153:13-a (2004)

New Jersey N.J. STAT. ANN. § 17:36-14 et seq. (2004)
N.J. STAT. ANN. § 17:36-15 (2004)
N.J. STAT. ANN. § 17:36-16 (2004)

New Mexico N.M. STAT. ANN. § 41-8-1 et seq. (Michie 2004)
N.M. STAT. ANN. § 41-8-3 (Michie 2004)

New York N.Y. INS. LAW § 319 (2004)

North Carolina N.C. GEN. STAT. § 58-79-40 (2004)

North Dakota N.D. CENT. CODE, § 18-01-05.1 (2003)

Ohio OHIO REV. CODE ANN. 3737.16 (2004)

Oklahoma OKLA. STAT. tit. 36 § 6301 et seq. (West 2004)
OKLA. STAT. tit. 36 § 6303 (West 2004)

Oregon OR. REV. STAT. § 476.270 (2003)
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Pennsylvania 40 PA. CONS. STAT. § 1610.1 et seq. (2004)
40 PA. CONS. STAT. § 1610.3 (2004)

Rhode Island R.I. GEN. LAWS § 27-8.1-1 et seq. (2004)
R.I. GEN. LAWS § 27-8.1-3 (2004)

South Carolina S.C. CODE ANN. § 23-41-10 et seq. (2003)
S.C. CODE ANN. § 23-41-30 (2003)

South Dakota S.D. CODIFIED LAWS § 34-32A-1 et seq. (Michie 2004)
S.D. CODIFIED LAWS § 34-32A-2 (Michie 2004)
S.D. CODIFIED LAWS § 34-32A-3 (Michie 2004)

Tennessee TENN. CODE ANN. § 68-102-115 (2004)

Texas TEX. INS. CODE ANN. § 5.46 (Vernon 2004)

Utah UTAH CODE ANN. § 53-7-214 (2004)

Vermont VT. STAT. ANN. tit. 8 § 3671 (2004)

Virginia VA. CODE ANN. § 27-85.3 et seq. (Michie 2004)
VA. CODE ANN. § 27-85.5 (Michie 2004)

Washington WASH. REV. CODE § 48.50.010 et seq. (2004)
WASH. REV. CODE § 48.50.030 (2004)
WASH. REV. CODE § 48.50.040 (2004)

W. Virginia W.VA. CODE § 33-41-5 (2004)

Wisconsin WIS. STAT. § 165.55 (2003)

Wyoming WYO. STAT. ANN. § 6-3-108 et seq. (Michie 2004)
WYO. STAT. ANN. § 6-3-109 (Michie 2004)
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Cutting-Edge Approaches
for Managing Mass Tort Litigation

in the New Millennium†

Ken Petty
Bob Manlowe

I.
INTRODUCTION

Mass tort products liability litigation covering a wide variety of products has caused
the demise of a multitude of United States companies in the past two decades.1 Current
estimates indicate that asbestos litigation alone has led to bankruptcy filings by over sev-
enty companies.2 In many instances, failure to recognize the magnitude of the problem or
timely adopt a sound litigation management plan contributed to the company’s demise.
Recent outbreaks of mass tort litigation can be seen in industries involving silica-based raw

† Submitted by the authors on behalf of the FDCC Toxic Tort and Environmental Section.
1 See generally Sean F. Mooney, Hunter off the Mark on Costs of Product Liability, Nat’l Underwriter
Prop. & Cas., March 27, 1995 at 25; Alan N. Resnick, Symposium Mass Torts: Bankruptcy as a Vehicle for
Resolving Enterprise-Threatening Mass Tort Liability, 148 U. PA. L. REV. 2045, 2045-46 (2000).
2 See generally Stephen J. Carroll et al., Asbestos Litigation, Rand Institute for Civil Justice (2005),
Summary p. xxvii; 149 Cong. Rec. S15514 (daily ed. Nov. 22, 2003) (Statement of Sen. Frist).
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materials and products, welding worker industries, beryllium and other heavy metals, lead
paint, mold, pharmaceutical products, dietary supplements, contaminated meats and other
food products, just to name a few.3

Rejecting a novel approach to using class action procedures, the United States Su-
preme Court in Amchem Products v. Windsor highlighted the problems created by the as-
bestos crisis, as well as the need for federal legislation.4 As the Court later noted in Ortiz v.
Fibreboard Corp.: “Like Amchem Products, Inc. v. Windsor. . . , this case is a class action
prompted by the elephantine mass of asbestos cases, and our discussion in Amchem will
suffice to show how this litigation defies customary judicial administration and calls for
national legislation.”5 Even now, however, despite the looming asbestos crisis, Congres-

Ken Petty has defended dozens of clients in mass tort litiga-
tion since 1979. His cutting-edge approach to medical and
scientific litigation defense has led to his team’s appointment
as National Coordinating Counsel for multiple clients han-
dling tens of thousands of mass tort cases throughout the
country. Mr. Petty has an engineering degree and several
years’ industry experience, and currently serves as Vice Chair
of the FDCC Products Liability and Toxic Tort & Environ-
mental Law sections.

3 See generally Michael Crane, A Dirty Half Dozen: Six Substances to Watch; The Top Source of Envi-
ronmental Liability, Litigation, and Regulatory Paperwork, N.J.L.J., October 18, 2004 (MTBE, perchlor-
ate, asbestos, silica, lead, mold); Mark Love and Scott Goldberg, Mixed-dust Claims Could Be the Next
Wave; Asbestos Exclusions May Not Work in New Context, NAT’L L. J., September 8, 2003 (mixed dusts,
including beryllium and other inorganic and organic dusts); General Cologne Re, HAZARDOUS TIMES, pp.
2-4 (April 2003) (welding); Erik G. Lasker, Products Liability Claims: A Litigator’s Guide, 31 THE BRIEF 26
(Winter 2002) (heart valves, EIFS, lead paint); Michael Freeman, The Tort Mess, FORBES (May 13, 2002)
(pharmaceuticals, medical devices, siding); Bob Van Voris, Listeria Cases Are Heating Up, NAT’L L. J.
(April 26, 1999) (contaminated meats). There are 38 current MDL product liability proceedings involving,
inter alia, PPA, diet drugs, medical drugs and devices, EIFS, MTBE, welding fume products, silica, and
asbestos. See www.jpml.uscourts.gov/Pending_MDLs/Products_Liability/products_liability.html (July 28,
2005).
4 521 U.S. 591, 597-99, 117 S. Ct. 2231, 138 L. Ed. 2d 689 (1997).
5 527 U.S. 815, 821, 119 S. Ct. 2295, 144 L. Ed. 2d 715 (1999) (citation omitted).
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sional action has not been forthcoming. The inability of Congress to legislate a solution to
this dire situation in the eight years since a plea issued from the highest court makes it clear
that companies and their insurers can count only on themselves to manage their mass tort
problems.

Considering the magnitude of this problem, it is surprising that so few comprehensive
articles or authoritative texts exist to help United States companies and their insurance
carriers recognize and respond to the unique problems caused by mass tort litigation. Re-
gardless of the product, liability theory, or scope of such litigation, a disciplined, coordi-
nated approach can yield substantial benefits. Indeed, the right approach can make the
difference between bankruptcy and continued viability. This article provides the frame-
work for an approach that is especially well-suited to the Twenty-first Century and its tech-
nology tools.

II.
WHEN CENTRALIZED MANAGEMENT BECOMES A
NECESSITY RATHER THAN JUST A GOOD IDEA

Manufacturers and their insurance carriers have long recognized the need to establish
guidelines for managing high volumes of litigation using individual law firms spread across
the country. In most instances, however, such guidelines primarily define a philosophy or a
common billing protocol. Though an important litigation management tool, the guidelines
often do more to manage the attorneys than manage the litigation.

Most billing and litigation management guidelines will yield savings in defense costs.
In some mass tort situations, however, something more is required to yield the far greater
savings in indemnity necessary for a company to remain viable. In such situations, a more

Bob Manlowe has designed and developed several custom
secured extranets for his clients’ case management, case re-
porting and trends analysis needs. Mr. Manlowe serves as
National Coordinating Counsel for several clients and also
provides NCC consulting services to other NCCs, their cli-
ents and carriers. In addition, he is the Mass Torts Practice
Group Chair for Williams, Kastner & Gibbs, PLLC, and a
current board member for the International Association of
Defense Counsel (“IADC”). Under the leadership of Mr.
Petty and Mr. Manlowe, their clients have obtained fourteen
consecutive favorable mass torts trial verdicts.
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precise recipe for litigation management is required to develop a successful, sustainable
defense that returns dividends from one lawsuit to the next.

Recognition of the need for centralized management is paramount. Whenever one or
more of the following situations exists, centralized litigation management may be essential
to corporate survival:

• Widely-distributed products with an alleged common design defect found to be
capable of causing similar injuries to hundreds or thousands of product users.

• Industry-wide litigation where bankruptcies or limited resources of many in-
dustry members may put other industry members at risk of having to bear greatly
disproportionate liability under joint and several liability.

• Litigation potentially large enough to create a substantial risk that insurance
may be insufficient to cover all current and projected future claims.

• Large self-insured retentions and the possibility of claim volumes that could
create an annual cash flow drain of the same magnitude as corporate net in-
come.

It is, of course, important to recognize those situations where the threat of litigation
requires centralized litigation management. Equally important, however, this recognition
must occur early. The failure to timely implement centralized litigation management can
allow an organized plaintiffs’ bar and its experts to influence published medical studies
that serve as the foundation for years of future claims. Such failure also can produce
inconsistent defense theories or discovery responses that will haunt a company for years.
These can lead to early adverse results further exacerbated by negative publicity, causing
filings to proliferate. Eventually, the litigation will gain momentum, making it virtually
impossible to stop.

Key tools in early recognition of the threat of mass tort litigation include a company’s
warranty claims, field service reports, accident reports, and Consumer Products Safety
Commission recalls. Product sellers carry exposure to varying degrees of liability for use of
a product after it has been sold; therefore, they have varying degrees of responsibility to
provide safety information to the purchaser, post-sale. As with most laws, “post-sale duty
to warn” and “recall” are not completely homogenous across the nation. However, it is
wise to assume that a product seller will be expected to provide “reasonable” warnings
about potential hazards that it knew about, or should have known. Publicly available infor-
mation compiled by government agencies should be included in that which a company is
expected to know.

The Federal Government provides significant access to information about recalls to
consumers. Its website6 is a one-stop location for all information available for many types

6 See “WWW.Recalls.GOV: Your Online Resource for Recalls,” available at http://www.recalls.gov.



MANAGING MASS TORT LITIGATION

439

of products. Additionally, publicly accessible data for product-related injuries is also available
prior to any potential recall. For consumer products, the National Electronic Injury Sur-
veillance System (“NEISS”) injury database may provide early warning about products
that can be subject to recall or mass tort action.7 NEISS data comes from a sampling of
100 hospital emergency rooms and is extrapolated across the over 5,300 hospitals operat-
ing in the United States.8 This database is used by the Consumer Products Safety Commis-
sion (“CPSC”) to provide information to support product recalls.9 The data is then studied
by the National Injury Information Clearinghouse and compiled into reports that offer
product safety recommendations.10 NEISS also is a potential source for plaintiffs’ attor-
neys who seek evidence of product liability; it is available online to any person seeking
such information.

Another potential database for injury-related information is compiled by the Centers
for Disease Control (“CDC”).11 The CDC is concerned not only with infectious diseases, it
also studies injury and death from a myriad of other sources.12 This information is compiled
in a database entitled, “Web-based Injury Statistics Query and Reporting System.”13 While
this system is not generally product-specific, it may provide information that can aid an
attorney who is looking for specific injuries in a certain region when those injuries are
outside the statistical norm (“WISQARS”).14

Another indicator of a potential outbreak of mass-tort litigation is a concentration of
litigation within a particular jurisdiction. Certain jurisdictions have discovery rules that
allow plaintiffs much more latitude to “fish” for information directly from the product
seller’s own records. Attorneys in these jurisdictions must have well-conceived plans to
defend not only the lawsuit, but the discovery process itself.

Perhaps the best warning of a product in danger is the attraction of one of a handful of
national “deep pocket” plaintiffs’ firms. One tactic adopted by some of these firms involves
use of preliminary cases to produce discoverable information that will support later, more
successful lawsuits. These firms can afford to try a losing case and then retool to litigate the
next case on another day. Indications that a product is drawing the attention of one of these
firms should be taken very seriously, and every case should be analyzed strategically with
carefully managed discovery to protect the company from future catastrophic liability.

7 For information request, see “Consumer Product Safety Commission National Electronic Injury Sur-
veillance System,” CPSC Document #3002, available at http://www.cpsc.gov/CPSCPUB/PUBS/3002.html.
8 Id.
9 Id.
10 Id.
11 See Centers for Disease Control and Prevention website, available at http://www.cdc.gov.
12 Id.
13 Available at http://www.cdc.gov/ncipc/wisqars.html.
14 Id.
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Many companies do not recognize the threat of mass tort litigation soon enough be-
cause they fall into one or more traps. Such traps can include:

• Dismissing the litigation as a fad, thinking it will go away after winning the
first few cases.

• Entertaining the notion of keeping the litigation quiet by settling the initial
cases to avoid the publicity of a trial.

• Believing the insurance carrier shares your interest and will adequately handle
the litigation.

• Underestimating the plaintiffs’ lawyers’ or their experts’ ability to create a de-
sign flaw in what seems to be a perfectly fine product with widespread com-
mercial acceptance.

In-house corporate counsel must be wary of these traps. It is better to err on the side of
crying “wolf” than to risk reducing the company to a corporate carcass distributed to vari-
ous classes of debtors in a bankruptcy proceeding.

III.
ANALYZING THE ABILITY TO MANAGE YOUR OWN

POTENTIAL MASS TORT PROBLEM

Once corporate counsel is convinced of the need for centralized litigation management
tailored to mass tort litigation, he or she must decide if the litigation can be managed from
within the company. In making that decision, several questions should be raised and analyzed:

• Is there sufficient expertise and staffing in-house to dedicate to the problem?
Be realistic in assessing the internal expertise and how it stacks up against
available outside expertise. Be just as realistic in assessing how much more
capacity resides within the existing staff and how much more staff time it will
take to properly manage the litigation internally. Deciding that in-house staff
can do it and actually getting it done are two entirely different things.

• If the company lacks the necessary expertise and staffing, is it realistic to add
that expertise and staffing in-house? Can the right people with the necessary
skills and expertise be located? Can the company afford to pay these individu-
als what is necessary to successfully recruit them for a specific type of litiga-
tion that could simply end? Is the company willing to keep them on staff if the
litigation goes away?

• Will the board of directors or upper management be more comfortable answer-
ing to shareholders (and will corporate counsel be more comfortable answering
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to the board or upper management if things start to go awry) when the company
has tried to manage the problem internally as opposed to retaining the most
qualified outside help?

IV.
ASSESSING THE NEED FOR A NATIONAL COORDINATING COUNSEL

If an affirmative response can be made to one or more of the following questions, the
client company is a strong candidate for a National Coordinating Counsel (“NCC”) that
uses state-of-the-art technologies to cost-effectively manage multi-state litigation.

• Is the company involved in multi-state litigation?

• Are adverse lawsuits increasing on an annual basis?

• Is the company facing lawsuits in problem jurisdictions such as California,
Illinois, Texas, Maryland, New York or Mississippi?

• Are the monetary amounts sought from the company to settle these lawsuits
increasing?

• Is there concern about inconsistent company discovery responses and potential
sanctions resulting from multiple local counsel handling discovery issues?

• Is there concern that plaintiffs’ attorneys potentially will pierce the corporate
veil to reach the parent company’s assets?

• Is the company at risk not only of shouldering liabilities for the products it
produced but also for the products of other companies under claims of succes-
sor liability?

• Does the company want to stave off the next asbestos litigation crisis before it
arises?

V.
SEEKING THE ASSISTANCE OF AN OUTSIDE NATIONAL COORDINATING COUNSEL

If mass tort litigation cannot effectively be managed in-house, what should a company
look for in hiring a National Coordinating Counsel? Answering this question can be far
more complicated than first appears. Simply relying upon gut instinct can produce an ex-
cessively expensive or ineffective choice. Consider the following traditional myths, each of
which must be critically addressed.



FDCC QUARTERLY/SUMMER 2005

442

Myth Number One: This is big litigation; the company should hire a big firm.

Perhaps. But the most successful approach calls for an efficient, lean-and-mean, high
performance team that allows a company to “play big.” The largest firms certainly can
devote the greatest resources to the problem, but that can be far more expensive and far less
efficient than using a smaller, more focused, firm.

Having a large number of attorneys spending a small percentage of their time on com-
pany matters is far less efficient than having a smaller number of attorneys and paralegals
who spend a greater percentage of their time while functioning as a well-oiled machine.
Moreover, in a large firm with many members, the assigned attorneys are more apt to change
over time. Thus, it is less likely that everyone on the team will develop the specialized
knowledge and expertise needed to optimize the coordination of a defense. However, if
company executives prefer that a large firm handle a large problem, make sure to insist on
a stable and well-defined team. If the large firm cannot make such assurances, find a smaller
firm that can.

Myth Number Two: It makes sense to use the outside firm that handles the largest
volume of company cases since it will be most knowledgeable about the litigation.

Many companies and their carriers have followed this line of reasoning to their detri-
ment. While the paradigm seems to make sense, the scope and growth of the litigation can
overwhelm a valuable NCC resource. With too much to handle on their own cases, the
national coordinating effort could devolve into a group of firefighters intent on suppressing
today’s local fires rather than a group of problem solvers looking to prevent or control the
spread of tomorrow’s fires nationwide. Certainly the company should utilize the acquired
knowledge and expertise of those firms handling the greatest volume of its mass tort litiga-
tion. However, the company might better opt for having NCC with sufficient specialized
knowledge and expertise in a jurisdiction where they are less likely to be swallowed by the
growing volume of their local caseload.

Myth Number Three: It makes sense to hire a firm located close to corporate
headquarters or located in one of the largest cities in the country.

Though it is certainly convenient to have NCC located nearby, contemporary technol-
ogy enables communication with counsel anywhere at anytime. Consequently, counsel lo-
cated thousands of miles away from corporate headquarters can be just as, or even more
responsive, than counsel located across the street.

Not only does technology increase the chances of finding counsel who is responsive to
immediate needs, it can also produce dramatic cost savings by allowing the use of equally
competent counsel who practice in markets smaller than New York City, Los Angeles, or
Chicago, where prevailing hourly rates can be higher by one hundred dollars or more. In
other words, technology may enable the litigation to be managed by more distant attorneys
who can do more for less.
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VI.
QUESTIONS FOR NATIONAL COORDINATING COUNSEL CANDIDATES

If it is unnecessary to seek out the largest firms in the biggest cities or the firm handling
the greatest volume of a company’s mass tort cases, which factors support the choice of a
given National Coordinating Counsel? Consider the following.

• Is the candidate currently serving as NCC and successfully managing the prob-
lems of other defendants in the same or other mass tort litigation?

• Is the candidate’s NCC personnel available to service the company’s national
needs? Or are these individuals stretched too thin with NCC responsibilities or
large volumes of cases for other clients in their own local jurisdictions?

• Is the candidate accessible to the clients, local counsel, and experts so as to
handle emergency matters twenty-four hours a day, seven days a week?

• Does the candidate maintain close working relationships with the “five-star,”
regional and national science and medical experts who will defend the com-
pany?

• Has the candidate developed, and successfully presented, company witnesses
to tell the company history with the use of juror-friendly interactive demonstra-
tive exhibits?

• Has the candidate developed, and cost efficiently used, e-technologies to man-
age company documents, client discovery, expert transcripts, case reporting,
local counsel training, national motions, and demonstrative exhibits that pro-
vide instant access to this information and avoid duplication of effort?

• Has the candidate developed and implemented client-specific secured extranet
systems to manage national and local counsel tasks, high-profile case monitor-
ing, case reporting and expert selection?

• Has the candidate developed and implemented customized client-specific se-
cured extranet systems for continuous, instantaneous access to executive sum-
mary case reports and settlement/defense costs trends analyses that allow their
clients to spot issues on a national, regional or local basis?

• Has the candidate successfully thwarted plaintiffs’ attempts to pierce the corpo-
rate veil in order to reach the parent company?

• Has the candidate developed sound legal and factual presentations to fend off
successor liability claims from the plaintiffs’ bar to minimize their clients’ li-
ability for the products of other companies?
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• Has the candidate been creative in addressing issues to help control the scope
of their NCC clients’ problem? For example, has the candidate prevailed on a
motion to create an inactive case docket for unimpaired plaintiffs? Has the
candidate engaged other, similar efforts?

• Does the candidate have its own national trial counsel and access to an existing
network of regional trial counsel who have successfully tried multiple cases to
verdict? Are summaries of those trials reviewable?

• Has the candidate developed and implemented creative and effective case reso-
lution strategies using equitable administrative settlements and trial readiness
to contain the growth of their clients’ mass tort litigation problems?

Obviously, there are many additional questions to be asked, but these are some of the
more significant. They will allow a company to easily discern differences between NCC
candidates so as to identify the candidates best suited to cost-effectively manage the mass
tort litigation.

VII.
TEAMWORK AND ORGANIZATION – DEFINE IT AND REQUIRE IT

Once it is decided to retain outside National Coordinating Counsel and the best firm is
selected, management responsibilities have not yet ended. It is still necessary to build the
team and, working closely with the NCC, to develop the framework for effective team-
work. To maximize each team member’s contribution, all team members must feel part of
the team and know their roles, creating the chemistry whereby teams will perform to a level
that exceeds the sum of their individual parts.

Begin by clearly defining the respective roles of the different segments of the team.
And be sure that everyone understands not only their role but the roles of other team mem-
bers as well.

A. Defining the Client’s Role

What responsibilities are being delegated to the NCC? How closely does the client
want to be involved on a day-to-day basis? How will the client involve its engineering,
research and development, manufacturing, and marketing employees? Will corporate counsel
serve as intermediary between them and the NCC, or will there be direct access without
corporate counsel’s intervention? What is the protocol for access to company documents?
Be sure to distinguish the NCC’s territory and that of corporate counsel.

B. Work with the NCC to Define Its Appropriate Role and Scope of Services

Responsibilities should be aligned so that no critical task falls between the cracks.
Similarly, there should be no unnecessary overlaps where the NCC and corporate counsel
are working on the same tasks. At best, that situation wastes time and money. At worst, it
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creates the possibility that NCC and corporate counsel will proceed down inconsistent
paths.

C. Define What Role the NCC Will Play with Local Counsel

Will the NCC be responsible for hiring local counsel and supervising its work, or does
that responsibility remain partly or entirely with corporate counsel? Will the NCC closely
oversee the work-up and retention of experts on all, none or only some of the pending
cases, such as the company’s highest profile cases? Is it the NCC’s role to provide the work
product and training for local counsel? With what degree of supervision? Will the NCC be
involved in reviewing and approving legal invoices from local counsel?

D. Define What Role the NCC Will Play in Individual Cases

Be sure that corporate counsel and the NCC have a common understanding of the
process for developing and retaining experts globally and for individual cases. Determine
whether the NCC will be involved in settlement negotiations in some, all, or no instances.
Clarify the NCC’s role as cases proceed to trial. Will it be expected to co-chair all trials? If
not, will it be involved in helping local counsel prepare for trial? Finally, what interaction
should exist between the NCC and the company’s insurance carriers? Will corporate coun-
sel report to the carriers, or is that responsibility allocated to the NCC or local counsel?

E. Meet with the NCC to Assess Strengths and Weaknesses of Local Counsel and to
Define Local Counsel’s Role on the Overall Team

Are the company’s products or the litigation issues so complex or specialized that it is
impractical to expect local counsel to develop the sophisticated expertise necessary to handle
them? If so, define which issues local counsel will handle and which will be addressed by
the NCC. What role will local counsel play in developing and retaining case-specific ex-
perts? Are there certain types of experts (defense medical examiners, local economists,
etc.) for which local counsel will assume responsibility? Are there other highly prized na-
tional “five-star” experts who are so valued and in such great demand that a single person
from the NCC firm should serve as their exclusive point of contact?

F. Define What Role Local Counsel Will Play in Providing Periodic, Pre-trial and
Other Reports to Corporate Counsel, the Insurance Carrier and the NCC

Be sure that local counsel understand to whom they report and in what format. Will there
be quarterly, annual, or other regularly scheduled reports, or will local counsel update an
extranet database with case-specific developments on a real-time basis as they occur? Be sure
local counsel understands the proper distribution for different types of reports. Are there
some reports that should first be viewed by corporate counsel? What type of reports, if any,
should local counsel supply to the NCC? And what is the protocol for sharing reports with
representatives of the insurance carrier? Should local counsel’s reports be delivered solely in
electronic format via email or extranet posting, or will someone require paper copies?
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G. Define What Role Local Counsel Will Play in Settlement Negotiations,
Mediation and Trial

Determine whether local counsel will be responsible for handling settlement negotia-
tions, settlement conferences, and mediations. Will local counsel be required to run all
settlement issues past corporate counsel and the NCC? What role will local counsel play in
communicating settlement recommendations and seeking authority for approval from the
insurance carriers? Be sure that local counsel understand their role at trial as well. Do not
allow them to be lulled into believing that the presence of prominent trial counsel from
elsewhere alleviates all responsibility.

H. Determine Whether There Are Local Rules That Impact the Role of Local
Counsel

From the outset, be sure that local counsel clearly communicates any local rules on pro
hac vice admission for out-of-state trial counsel who you determine to co-chair trials with
local counsel. In recent years, several states have limited the number of times out-of-state
specialty trial counsel can be admitted on a pro hac vice basis in mass tort litigation. Above
all, when defining the role of local counsel, create an environment where they are viewed
as important participants in the overall team. It is a mistake to create the perception that
local counsel are a mere formality dictated by bar rules. They have much to offer a litiga-
tion team and must be treated as important members.

Finally, if the mass tort litigation involves claim volumes so large that the NCC and
local counsel must use teams of lawyers, require local counsel to provide an organizational
chart defining the chain of command and roles of team members. Consider permitting only
approved local counsel team attorneys and paralegals to bill time on legal invoices sent to
the company or its insurance carrier.

VIII.
THE ROLE OF COMMUNICATIONS

Effective communication is essential. As noted later in this article, secure emails and a
properly designed secured extranet will go a long way to ensure that communications are
timely and efficient. The following are additional communication ideas or principles that
enhance effective management of mass tort litigation.

A. Require Responsiveness Twenty-four Hours a Day, Seven Days a Week

The management of mass tort litigation is not relegated to an eight-hour work day. Crises
can arise at any hour. Successful crisis management depends on prompt response. Therefore,
expect responsiveness from the NCC that is as close to twenty-four/seven as possible. The
use of wireless Blackberry email devices, wireless Internet access, cell phones and pagers
makes that goal attainable. Be sure that a commitment to twenty-four/seven responsiveness is
part of the mass tort management vision, and then make sure that it becomes reality.
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B. Organize an “NCC Executive Committee”

The NCC Executive Committee participates in conference calls that include corporate
counsel, the NCC, and any key carrier representatives. Do this on a periodic basis appropri-
ate to the size, scope, and pace of litigation. This is the opportunity for corporate counsel,
carrier contacts, and the chosen NCC to discuss the larger issues and any projects pending
in the litigation. It is also a chance to review any lessons learned from the matters just
concluded. In addition, these calls provide a chance to anticipate problem cases down the
road and identify projects that should be initiated and completed in sufficient time to ben-
efit all local counsel on the team.

These calls are so important that they should be organized in advance to avoid con-
flicts. Conducting such calls twice a month at 7:00 a.m. before the hectic day begins has
proven effective to these authors in managing thousands of asbestos cases, but these deci-
sions and resulting schedules must be individualized. To ensure that these calls are con-
ducted efficiently, insist that the NCC prepare and route an agenda for comment in advance
of the call. That will ensure maximum input and coverage of pressing issues and keep the
calls focused as well.

C. Schedule Face-to-Face Meetings

Schedule meetings in person quarterly or at least annually. These meetings provide an
excellent opportunity to review NCC work product, present work to upper level manage-
ment or the board of directors, and examine budgets. More can be accomplished through
these meetings than can be done in NCC Executive Committee conference calls, which
might last only an hour every few weeks. Furthermore, these face-to-face meetings provide
natural deadlines for the completion of NCC projects that might otherwise lose focus in the
hectic pace of daily mass tort litigation management. Use these meetings as well to regu-
larly critique the progress and performance of NCC projects and to grade the NCC’s re-
sponsiveness to daily issues.

D. Communicate with Local Counsel.

Occasional phone calls, email and correspondence between corporate and local coun-
sel are not enough to ensure that local counsel will contribute as much as possible to the
overall defense team. Instead, there is need to adopt an effective mechanism for sharing
new work product, defense themes, demonstrative exhibits, experts and other key develop-
ments with local counsel, beyond a simple compilation of periodic status reports. Rather,
the mass tort defense team should employ technology support systems such as a well-
conceived and designed secured extranet where such work product developments can be
regularly posted, updated and viewed on a timely basis.

However, even a well-designed secured extranet may not be sufficient in and of itself.
Therefore, consider providing local counsel with additional training on a periodic basis. It
need not be the training that requires expensive and time-consuming travel to annual meet-
ings. Given present technology, training now can occur via CD-ROM or DVD, video
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conferencing, or online web-based presentation. Technology will keep local counsel trained
and up to speed in a cost-effective manner.

IX.
THE ROLE OF TECHNOLOGY IN EFFICIENT AND EFFECTIVE MANAGEMENT

Use of advanced technologies is critical to managing mass tort litigation in the most
cost-efficient manner. The days of multiple paper submissions by various local counsel
around the country is increasingly passé. Paperless electronic files, case reports, case man-
agement tools, and trends analyses are becoming common place. As a result, enhanced
efficiency permeates the case work-up and responsiveness, and creates substantial savings
in indemnity payments, defense fees, and costs. Technology also can be used to train local
counsel and carrier representatives on the latest case management techniques and work-up
strategies. The use of web cast meetings, videoconferencing or even DVD training sessions
plays a vital role in developing an integrated defense network for managing mass tort liti-
gation with well-skilled local counsel. Technology systems also create substantial cost sav-
ings in document management. Systems already exist to manage electronic and digitized
paper documents in an online secured e-repository system. These systems can be used as
well for document production and exhibits at trial. They can be organized to provide local
counsel with access to trial exhibits by subject matter from a courtroom or even a hotel
room. The power of a digital environment is unmatched when compared to the limitations
of handling paper documents. Of course, e-repositories can carry significant set-up costs,
depending on the volume and type of paper documents, but it takes very few productions
on an annual basis to recapture those costs within a short time. A “one-touch” document
management technique has proven over and over to be the most cost-effective plan in long-
term mass tort litigation.15

X.
LITIGATION RUNS BEST WHEN IT RUNS LIKE A BUSINESS

Business operations are most effective when organized along business functions and
product lines. In that paradigm, the financial group does not handle engineering matters,
and the engineers do not handle sales or marketing. Similarly, personnel with expertise on
product line A do not provide engineering, sales, or customer support on product line B.
Instead, operations typically are organized in a manner that allows the company to most
effectively and efficiently serve the company and its customer base. Unfortunately, most

15 Additional information regarding technology systems found by experience to be most cost-efficient is
contained in the various Department subsections that follow.
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lawyers lack the education or experience to effectively organize and manage a business. To
overcome this deficiency, insist that the mass tort litigation defense team be organized in
the same way the company organizes its business operations.

A. Use an Organizational Chart

A sound organizational chart promotes high-performance teamwork and a clear under-
standing of everyone’s role on the team. No matter whether the chart is an individual or
collective effort, it is an important initial step in developing an effective and efficient mass
tort defense team. Some functions may be reserved to corporate counsel or its insurance
carriers, or they may be outsourced altogether to the NCC. Either way, an organizational
chart provides a playbook by which to ensure that everyone is running the correct play.

B. Create Departments

The defense of mass tort litigation can be structured as a series of function-based de-
partments. By doing this, specialized expertise and resources can be devoted to specific
areas of the overall defense in a focused and coordinated manner. This makes it much
easier to develop realistic and accurate budgets and track actual expenses to those budgets.

What departments make the most sense? Managing client discovery responses and
developing a consistent sustainable company presentation will be essential duties for a
single department on any mass tort litigation team. Likewise, staying abreast of medical,
scientific, or technical literature usually will be an essential function that requires a sepa-
rate department. Depending on volume, document management may be so large and un-
wieldy that it is better handled by a separate department. The development of standardized
briefing, motions, exhibit, and witness lists also may be handled most efficiently by a spe-
cific department. As explained later in this article, those mentioned above and many other
aspects of mass tort litigation management can be most effectively and efficiently handled
by lodging responsibility for them within separate departments.

While it is vitally important to organize the mass tort defense team, the organizational
scheme need not be excessively elaborate. It is important to designate an organizational
chain of command so that roles of those on the team are defined and understood by all, but
the size and scope of the litigation will dictate the size and structure for that chain of
command. Similarly, let the size, scope, and nature of the litigation dictate the number, size,
and function of the various departments.

Be careful not to allow the mass tort defense team to roam the battlefield aimlessly.
Insist on organization; that is how the legal wars are won. It is how businesses become and
stay successful, and it is how the mass tort defense team must function if this mass tort legal
war is to resolve in a way that ensures long-term viability for the company.
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XI.
AN EFFECTIVE ORGANIZATIONAL STRUCTURE FOR

MANAGING MASS TORTS OF ANY TYPE

A department structure for managing mass torts in the form described below will allow
even the largest mass tort litigation to be managed effectively. The structure at first may
appear exceedingly large, but many of the recommended departments can be managed by
the department chair alone with the aid of a competent paralegal. In addition, the same
attorney often can serve as chair of multiple departments, particularly when those depart-
ments operate in related fields such as the company history department, product use depart-
ment and document management department, or the science and medicine department, and
the industrial hygiene, safety and human factors departments. (See figure 1 for a compre-
hensive and effective organizational chart for even the largest and most complex mass tort
litigation).

Figure 1
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The following are brief descriptions of the core functions and responsibilities of the
departments depicted in figure 1.

A. Company History Department

The defense of mass tort litigation should not be limited to defending and managing
adverse evidence regarding corporate liability. The jury must hear something more than
what might be viewed as “excuses” or a “positive spin” on adverse corporate documents.
Instead, the jury must be told a more complete story of the history, accomplishments, and
societal role of the company. The purpose and responsibilities of the company history de-
partment include investigating, collecting, and managing corporate evidence so that it can
be used to tell an accurate, well-balanced, and appealing story. The jury must identify with
the company as a positive entity; it must not be left with plaintiff’s image of a greedy group
of overpaid corporate executives driven to maximize profits at the expense of injured prod-
uct users.

To meet this goal, the company history department must be responsible for preparing
all discovery responses to ensure that they are accurate, consistent, and support the histori-
cal story of the company. Equally important, the department must be responsible for work-
ing with management to identify, select, and develop corporate witnesses who can address
much more than just the alleged product defects. The testimony of these witnesses must
exude the company’s commitment to excellence in its field. These witnesses also must be
able to discuss the various awards and commendations received by the company over time.
Finally, they must be able to educate the jury about:

• How the product was designed.

• Product safety features.

• Product function and utility.

• Product contributions to the enjoyable, safe, and productive lives of its users or
consumers.

• The balance of trade-offs between safety features that will compromise the
product’s function or reduce one type of hazard only to introduce others.

• Evolution of the product’s design over time to produce an ever-improving prod-
uct.

• Awards and accolades made to the company for its product and its commitment
to the community.

The company history department also must develop captivating demonstrative aids for
use at trial, such as corporate history timelines. A skilled attorney can use technology to
develop a corporate history timeline so that a click of the mouse anywhere along the timeline
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will surface a video clip or document describing some noteworthy event or accomplish-
ment. These timelines not only help the jury understand the history and evolution of the
company and its products, they also serve to remind the jury of the technology, transporta-
tion, and other products of that era. It can be difficult for younger jurors to fully appreciate
the technological advances made in the past fifty or hundred years. A historical timeline
will help the jury better understand the tools available to the company when the product
was first designed and developed.

In addition, the company history department must collect appropriate exhibits to be
offered at trial and the authenticating evidence necessary to support their admissibility.
This responsibility requires the department to prepare an evolving list of corporate exhibits
and summaries of trial witness testimony for use by local counsel in any pre-trial disclo-
sures that may be required under local rules or case management orders. These lists and
summaries must be updated regularly to include new exhibits and witness testimony as it is
discovered or developed. The use of a secured extranet once again is an optimal tool for
sharing those evolving exhibit lists and witness disclosures, making the documents in-
stantly available to local counsel.

If the company history department does a good job, its work will greatly aid the overall
defense of the mass tort litigation by ensuring that adverse evidence can be contextualized
within the company history of evolving product design and development, and not in a
vacuum. The importance of this department’s role in humanizing the company to the jury
cannot be overstated.

B. Product Use/Construction Sequence/Industrial Processes Department

Especially in toxic tort litigation, it is common for plaintiffs’ counsel to overstate the
use and exposure to a company’s products. The frequency, duration, and proximity to such
product usage can effectively be minimized if defense counsel introduces evidence show-
ing how the product fits into the trade, workplace, or usage in question. The product use
department is responsible for developing evidence and demonstrative aids that will fully
and accurately inform the jury about how the product at issue is used in conjunction with
other trades and products. Although this department could be part of the company history
department, it may be best segregated and managed separately, though often by the same
person chairing the company history department, since it relies on witnesses and evidence
outside of the company.

Unless the actual and intended conditions of product usage can be established, it is
easy for a jury to be misled into accepting more extensive use and exposure to a product.
For example, in asbestos litigation, carpenters, electricians, and plumbers often will testify
about extensive exposure to joint compounds and other building materials used in residen-
tial and commercial construction. Left alone, that testimony will create the impression that
these tradesmen suffered daily heavy exposures from joint compound mixing and sanding
at their job sites.
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In the course of building construction, however, the reality is that each of these trades-
men performs most of his or her work before the drywall workers come to the job site. The
wood framing, walls, floors and roof must be built by the carpenters before the wallboard
sheets can be hung on the interior walls and ceilings. Carpenters thus perform most of their
work without being anywhere near drywall workers.

Similarly, electrical wiring and plumbing must be run through the two-by-four framed
walls and plywood sub-floors before the drywall workers can install their sheets of wall-
board or the finishing crews can enter to tape and sand the joints. The rough-in work of the
electricians and plumbers must be inspected and approved by county or city building de-
partment inspectors before the sheets of wallboard can be hung. Otherwise the building
inspectors would be unable to assess whether the wire and plumbing runs comply with
building codes. For mass tort litigation involving construction trades, the product use de-
partment instead might be called the construction sequence department because that name
more accurately describes the manner by which the product usage is minimized in terms of
frequency, duration and proximity to use.

Asbestos litigation in industrial settings involves similar product usage issues. For ex-
ample, plaintiffs’ counsel will create the impression that products like pumps, valves, gas-
kets and packing regularly release asbestos fibers on an ongoing basis if left unchallenged.
Yet, the truth is that such products are used infrequently at most industrial job sites. Gas-
kets and valve stem packing get replaced only as necessitated by system failures or in
regular plant maintenance cycles, and this can occur as infrequently as once every five or
ten years. Of course, periodic preventive maintenance is an important component of keep-
ing a plant operating without system failures. However, the adage, “if it ain’t broke, don’t
fix it,” predominates at most industrial plant systems on a daily basis. Consequently, the
only industrial trades likely to work with or around gaskets, packing, valves or pumps on
anything other than an infrequent basis would be the plumbers, machinists, and mainte-
nance personnel who rotate from area to area, attending to the demands of the machinery
and the systems that run it. Most of the other workers will approach gasket, packing, valve
repair, or pump work only on an episodic, infrequent basis. Thus, for mass tort litigation
involving industrial trades, the product use department more appropriately may be called
the industrial processes department because that name more accurately describes the man-
ner in which the product usage is minimized in terms of frequency, duration, and proximity
to use.

Whatever name is used, the product use department is responsible for developing evi-
dence and witnesses who will convincingly show the jury how the company’s product fits
into the workplace or other place of usage. This objective can readily be accomplished at
modest expense using training videotapes and other materials that are available from the
various trade unions. Finding a local general contractor or local tradesmen willing to testify
regarding their trade and use of products, and the use of products around them by other
trades, is not difficult.
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Developing demonstrative exhibits such as construction timelines or union training vid-
eotapes is another responsibility of the product use department. Such materials can be in-
structive as well as entertaining to most jurors, who generally will be interested to learn how
a house is constructed or how a large industrial plant is run. A well-balanced and coordinated
defense of mass tort litigation greatly benefits from a department that challenges plaintiffs’
counsel and denies them the opportunity to overstate product usage and exposure.

C. Industrial Hygiene, Safety or Human Factors Department

Most contemporary mass tort litigation involves workplace exposures to various toxic
substances. Whether it is exposure to asbestos, benzene, chlorine, silica, beryllium, manga-
nese, or one of a myriad of other toxic substances commonly found in workplaces, the
understanding of perceived or actual workplace hazards has always been about dosage. In
mass tort litigation of this type, industrial hygiene is perhaps the most important discipline,
and certified industrial hygienists are among the most important expert witnesses. Although
hygienists typically can address the role of warnings in workplace safety, the use of more
specialized, human-factors experts can be an added weapon in responding to failure to
warn claims.

When the litigation concerns products capable of producing toxic exposures in the
workplace, this department typically will be called the industrial hygiene department. Re-
gardless of department name or type of litigation, this department will be responsible for
developing evidence and witnesses capable of convincing the jury in a simple, understand-
able fashion about several matters. These include:

• How the dose of exposure associated with the company’s product can be esti-
mated.

• How that dose compares to the exposure doses from other sources, including
the products of other companies and naturally-occurring ambient exposures.

• How that dose compares to the historical knowledge of safe exposure levels
over the exposure dates in question.

• How that dose compares to current safe levels of exposure set by OSHA, state
regulatory agencies, or authoritative standard-setting professional organizations
like the American Conference of Governmental Industrial Hygienists (ACGIH).

When litigating other mass torts that do not involve allegedly toxic workplace expo-
sures, this department might be called the safety department. It will be responsible for
developing evidence showing how the product can and has been used safely over hundreds
of thousands or millions of hours by following product use instructions and common sense.
Such evidence will contextualize the likelihood of harm from the normal use of the product
by comparing it to the likelihood of other harms associated with the workplace in question
and with other hazards commonly accepted in daily life, such as driving to work.
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Where plaintiffs’ claims are focused on the alleged failure or inadequacy of warnings,
human factors experts can play a dominant role. When plaintiffs’ claims focus on warnings,
this department may be called the human factors department. Its responsibilities include
developing expert witnesses and evidence regarding:

• The acceptable role and utility of warnings.

• The feasibility of warnings and likelihood they will be read.

• The positive and negative impact of warnings on the product’s users or con-
sumers.

• An assessment of how the plaintiffs likely would have responded to a warning.

Whatever this department is called, it can develop effective and entertaining demonstra-
tive exhibits to help jurors comprehend important concepts. These concepts include dosage,
the roles of the employer, regulatory agencies like OSHA, the EPA, or state industrial safety
departments, unions and workers in providing for workplace safety, and the relative risks
associated with the company’s product as compared to other risks more commonly appreci-
ated by jurors. A well-balanced and coordinated defense of mass tort litigation will benefit
greatly from a department that contextualizes the risks associated with the company’s prod-
uct with safety regulations, safety principles and the everyday hazards of life.

D. Science & Medicine Department

Mass tort litigation almost always involves issues relating to the diagnosis of each
plaintiff’s disease, and the extent to which use or exposure to a product proximately caused
the disease or injury from which the plaintiff claims harm. Furthermore, to minimize the
plaintiff’s damage claims, it is important to show the diagnosis and the impact of unrelated
diseases or conditions.

Moreover, in some types of mass tort litigation, the primary issue will be general cau-
sation; that is, whether a causal connection generally has been established between the
substance and the medical condition at issue. Even if general causation is established, an
issue of specific causation usually will exist. That is, whether the alleged exposure to or use
of the company’s product was a substantial factor in causing the plaintiff’s medical condi-
tion. Effectively dealing with these and the many other medical issues in this litigation is
the work of the science and medicine department. Its work is critical to prevailing on these
claims.

The department itself generally is responsible for identifying and developing the various
types of medical and scientific experts needed to address general causation, specific causa-
tion, the medical issues relating to the plaintiff’s diagnosis, and unrelated damage-reducing
medical conditions. Depending on the nature of the exposures and the disease in question,
epidemiologists, pathologists, pulmonologists, neurologists, specialized radiologists,
oncologists, toxicologists, and other medical specialists may be required. One of these disci-
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plines almost certainly will be needed to assess whether the “dose” of the plaintiff’s exposure
from the company’s product (as determined by the industrial hygiene expert) was a substan-
tial factor in causing the disease at issue. In doing so, the medical expert should be able to
compare the documented risk associated with that dose with the everyday hazards readily
accepted from driving cars, crossing city streets, and participating in other daily activities.

Finding and developing the best experts, marshalling the key medical and scientific
literature, and building medical defenses that are consistent and sustainable from one case
to another is best accomplished by centralizing responsibility for those tasks in the science
and medicine department. Developing advanced medical and scientific knowledge in the
department chair and the chair’s supporting staff is another benefit derived from this cen-
tralization. Rather than including many people on the team who possess only adequate
knowledge, it is better that a few become specialists, able to impart their understanding of
complex medical and scientific issues to jurors, judges, and other team members.

Yet another benefit of centralization is enhanced communication with the key, “five-
star,” medical experts needed to defend the litigation. Attorneys and medical paralegals in
the science and medicine department can develop one-on-one relationships with experts or
become the exclusive source of contact with a particular expert. Busy experts are more
likely to find the necessary time for consultation if they are contacted by someone with
whom they have developed a relationship of trust and mutual respect and who shows an
interest and understanding of their work. Those same experts are less likely to make the
time when contacted by different local counsel on each occasion.

The science and medicine department also is responsible for designing and producing
effective and entertaining demonstrative exhibits that will help jurors comprehend the com-
plexities of medical science, how causation is established epidemiologically, and why the
plaintiff’s disease was not caused by the company’s product. A wide variety of materials
are available at local medical libraries or from medical education catalogs and videotapes.
These materials can be made into effective demonstrative exhibits. If close relationships
are built with key medical experts, those experts often will find additional time to play an
active role in developing demonstrative aids to help in presenting their testimony.

E. Document Management Department

Poor management of large volumes of documents can take its toll on defense costs and
effectiveness. Assigning many people to cull over many documents on multiple occasions
so that each can create a supposedly useful index does little more than escalate costs. On
the other hand, the ability to counter plaintiff’s trial expert by immediately locating a docu-
ment halfway across the country, scanning it and sending it by email to the lawyers can
provide the margin of victory at trial. Sales documents, for example, can establish which of
the products actually was located at a key job site. Likewise, product development docu-
ments and product formulas can help prove that those products did not contain the harmful
substance allegedly causing plaintiff’s disease. Their usefulness notwithstanding, effective
electronic document management systems can be expensive. Therefore corporate lawyers
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and company insurers must perform a cost-benefit analysis to determine what type of docu-
ment management system is most appropriate to the particular mass tort litigation. Factors
to consider include:

• Volume and nature of the documents involved.

• Whether the quality of the documents is conducive to electronic conversion.

• Costs to convert documents to electronic images.

• Costs to further convert documents into a format searchable by an optical char-
acter reader (OCR), weighed against the benefits of searchability.

• Extent to which the documents require privilege review.

• Issues, scope and anticipated duration of the litigation.

Whatever document management system is chosen, the document management depart-
ment should be responsible for ensuring that it is implemented and maintained in an effi-
cient, cost-effective manner. When a company is required to produce documents in discov-
ery, document productions must be handled efficiently in a manner that carefully tracks what
was produced and copied. Document productions also must be handled consistently, or coun-
sel run the risk of explaining why certain documents, produced elsewhere, were not pro-
duced in the case at hand. Such explanations often ring hollow when made to the jury or to
a judge at a sanctions hearing. What’s more, the credibility and humanization established by
the company history department can be jeopardized by inconsistent document production.

F. Designated Hitters Department

Most mass tort litigation involves a relatively small core group of key plaintiffs’ ex-
perts who testify case after case and sustain the litigation’s momentum. They do so by
conducting their own product use simulations to measure the emission of toxic substances,
followed by publishing a journal article on their findings and the significance of their simu-
lations. By designing or videotaping their simulations in unrealistic ways, they can effec-
tively overstate the exposures and hazards at issue, making them appear harmful. By over-
stating those exposures and their associated medical significance, these experts effectively
can create hazard recognition that sustains the litigation.

This core group of plaintiffs’ experts must be dispatched effectively. That goal is best
accomplished by making a single attorney responsible for a specific expert. This “desig-
nated hitter” can continually develop and refine the strategies, resources, and testimony
needed to effectively control the assigned expert. Such an approach is also cost effective
because the designated hitter requires minimal time to prepare for the next deposition or
cross-examination of the expert at trial.

The plaintiffs’ experts who are handled by the “designated hitter department” can number
as few or as many as the litigation strategy requires. The department chair is responsible for
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managing the overall expert assignments. Multiple plaintiffs’ experts in related areas who
rely heavily on one another can be assigned to the same designated hitter. This strategy will
enhance the efficiency and effectiveness of handling those interrelated experts. Certain
designated hitters will develop specialized knowledge and expertise about issues and lit-
erature involving highly technical or scientific subject matter. Hence, they will become
increasingly effective in dealing with assigned experts in those subject areas.

Managing plaintiffs’ key experts in a cohesive, centralized manner should be an essen-
tial component of any mass tort management plan. The alternative (permitting local coun-
sel to confront these experts in individual local cases), will prove costly since each new
local counsel must develop the proficiency to handle the experts. What is more, local coun-
sel are far less likely to develop the kind of effective deposition and trial testimony pro-
duced by a designated hitter. Since this phase of litigation is so critical, everything must be
done to neutralize plaintiffs’ core group of key experts, and the designated hitters are best
situated to do that.

G. Special Projects Department

All mass tort litigation involves legal issues and procedures that are common across
the country. Favorable case management orders entered in one jurisdiction sometimes can
be exported to another jurisdiction. Common issues may include:

• Consolidation of trials.

• Reverse bifurcation of trials.

• Federal removal remand.

• Terms for pursuing punitive damage claims.

• Federal preemption.

• Government contractor defense.

• Learned intermediary or sophisticated user defenses.

• Daubert motions targeted to specific plaintiffs’ experts or to their entire general
causation case.

• Motions in limine affecting key evidence repeatedly offered in the litigation.

• Partial and full summary judgment motions on certain of plaintiffs’ claims.

Since all of these legal issues need to be managed, the special projects department provides
the best focus, collecting and upgrading pleadings and document submissions to be shared
with local counsel for corresponding motions, tracking all rulings for use in future motions in
the process. Again, a secured extranet can serve as an effective repository for those pleadings
and supporting documents readily accessible to local counsel on a twenty-four/seven basis.
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Besides centralizing management and developing key, case-specific legal resources, the
special projects department should be empowered to think outside the box. For example, if
achieving substantial reduction of defense costs through the use of early mediation makes
sense as part of the case management plan, be sure to have the special projects department
develop a motion to establish case management orders that require an early exchange of key
documents and discovery information followed by mandatory mediation. Is there benefit to
using neutral, court-appointed experts to screen claims or serve some other function to better
control plaintiffs’ cadre of experts? If so, have a motion developed for a case management
order that uses court-appointed experts to help manage the litigation.

Is the mass tort litigation being driven or sustained by mass screenings of workers
through unions or plaintiffs’ law firms? Would it be important to control that flow of cases
if supported only by plaintiffs’ well-paid screening experts? If so, the special projects de-
partment can develop deposition testimony on the screening programs, shortcomings in
compliance with state or local licensing requirements, and the potential lack of any medical
benefit derived by the screenings in the first place. The department also can develop the
factual record necessary to support a motion to exclude the screening program findings as
insufficiently reliable to be relevant or helpful to a jury.

Should punitive damage claims be limited on due process grounds? Does the sheer
volume and expense of the litigation provide sufficient punishment and deterrence for the
client company? Do punitive damage claims serve any purpose other than to overcompen-
sate some individuals at the risk of bankrupting the defendants and depriving future plain-
tiffs of legal redress? Issues like these are best identified and managed by a creative special
projects department committed to enhancing the legal resources available to local counsel.

H. Targeting & Monitoring Department

Despite some common issues, not all mass tort cases are identical. Some involve far
more serious damage claims than others. The role of the company’s products can vary
widely from one case to another, leaving the company anywhere from a specific target to a
peripheral defendant. Attempting to closely manage every case can be prohibitively expen-
sive. Selectively allocating time and resources to the more problematic cases allows the
company and its principals to dedicate greater resources to the cases where those resources
will yield the greatest result. The less serious cases can be left to routine management by
properly trained local counsel and assigned insurance or in-house claims specialists.

Prioritizing or categorizing the cases for varying levels of management is best accom-
plished by consulting with the chair of the targeting and monitoring department. While any
variety of other prioritization schemes could be developed, the authors have effectively
employed an A/B/C classification system in working with clients and their insurers to man-
age tens of thousands of cases. The following classification is illustrative:
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• Highest priority, A cases, include all malignancies and all other cases where the
plaintiff or decedent was a tradesman working directly and frequently with the
type of products made by the client.

• Lowest priority, C cases, are non-malignancies with minimal damage claims
and/or minimal alleged involvement with the types of products made by the
client.

• Middle priority, B cases, tend to be the more serious non-malignancies and less
serious malignancies where there is some meaningful but not ongoing direct
involvement with the client’s products.

The extent to which depositions are taken, extensive records obtained, or experts re-
tained decreases when moving from A to B to C-level case work-up. For each category,
local counsel are provided instructions for specific levels of work-up.

Beyond having local counsel conduct varying degrees of case work-up, depending on
case classification, counsel also might consider having the NCC play a monitoring role to
work directly with the company, its carrier, and local counsel to coordinate the retention of
experts and work-up on the most serious cases. That could include all A cases or a selected
subset of the most problematic A cases which present the greatest risk to the company in
terms of damages exposure and the likelihood of going to trial.

The chair of the targeting and monitoring department should work closely with the
company and carrier representatives to:

• Develop the case classification system and associated case-handling guidelines.

• Select cases to be targeted and more closely monitored.

• Ensure that for each such targeted case an assigned NCC attorney or paralegal
monitor is working closely with local counsel to retain the best experts and
otherwise marshal the best resources.

Monitors and local counsel will learn quickly how to adopt a consistent and coordi-
nated approach to different types of cases using knowledge, expertise and resources gained
in similar prior cases, following established case guidelines for working the case. Aside
from controlling the work-up in the most serious cases, this targeting and monitoring ap-
proach provides an ancillary training benefit where local counsel learn from the NCC monitor,
which should reduce local counsel’s reliance on corporate counsel and the NCC resources
in future cases.

I. Training Department

One of the biggest challenges of any mass tort litigation is developing a large enough
team of counsel with sufficient depth of knowledge and guidance to cross multiple jurisdic-
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tions. Furthermore, with mass tort litigation, it often is difficult or impossible for any single
lawyer to handle all the work in his or her own jurisdiction without assistance from other
attorneys and paralegals. This challenge can extend to sharing the defense plan, resources
and expertise with a team of nearly a hundred or more defense lawyers at various firms in
dozens of jurisdictions across the country. Such a scenario carries with it the need to train
an army of attorneys and paralegals across the country, making a training department in-
valuable.

In terms of departmental responsibilities, the training department chair should marshal
the work product resources available from the other departments (in conjunction with the
company and carrier representatives) in order to develop a comprehensive, user-friendly
training program. Confidential work product CDs or DVDs can be created to provide local
counsel with training on discrete issues and any resources available for their use. In addi-
tion, where face-to-face training is required, web cast technologies are available. The train-
ing can be divided into different chapters by subject area so that local counsel can easily
access the training and resources needed for their cases. Much of the material can be effec-
tively presented using demonstrative exhibits developed by other departments. As the liti-
gation develops or changes occur in strategy, the training department chair can promptly
distribute updates to local counsel.

Because CDs and DVDs are available year-round as needed, training local counsel
through confidential work product CDs or DVDs is far superior and less expensive than
training them through periodic national or regional meetings. Such technology also is avail-
able to all personnel at local counsel firms rather than just the one or two individuals from
each firm for whom there is an adequate travel budget. In addition, training materials can
be updated as the need arises, and they can be posted on a secured extranet so as to be
available twenty-four/seven on a real-time basis. In all this, do not underestimate the value
of training; enabling personnel to be battle-ready offers a significant edge in mass tort
litigation.

J. Technology Systems Department

Technology can be a powerful weapon in the effort to save resource costs in defending
mass tort litigation. Often, however, technology is not deployed as creatively or thoroughly
as it could be to effectively manage the vast reservoir of information necessary to success-
fully defend mass tort claims. Companies and their coordinating counsel typically believe
that technology is effectively used when they maintain various information databases to
track case names, results, costs, and case-specific information across hundreds, thousands,
or even hundreds of thousands of cases. Rarely does mass tort defense take technology to
the next level by developing a master database or customized secured extranet software to
manage all case-specific data of potential interest to lawyers, insurance representatives,
accountants, auditors and others in order to run diverse database searches or produce in-
stantaneous reports.



FDCC QUARTERLY/SUMMER 2005

462

Developing case management software capable of handling all the necessary data and
functions can be an expensive process. However, these monies are well spent if the litiga-
tion involves, or potentially involves, thousands of cases that could last many years. Work-
ing with client and carrier representatives and software developers, the authors’ firm has
proven the value of a customized secured extranet available to multiple clients and carriers.
Having a secured extranet has allowed for management of tens of thousands of claims on a
real-time basis, generating many reports from a single database. With such a tool, case
reporting is standardized and available to the company and carrier representatives, local
counsel, and the NCC for secured online access twenty-four/seven.

With a secured extranet, neither a company nor its carriers need pour through periodic
written reports from different defense counsel that vary in format and detail. The informa-
tion instead is available in a standardized format, on a real-time basis, as current informa-
tion is obtained. As an added benefit, the content and structure of the secured extranet
database can be tailored to the defense with drop-down menus and fields that guide local
counsel to collect information of a type and detail that is most important to the litigation.
Additionally, the database can be searched to identify prior cases involving the same work-
places or experts who are used in current cases, allowing counsel to utilize experience and
resources from prior cases.

In addition, a secured extranet has the power to generate trends analyses and e-reports
tailored to the user’s preferences. Specifically, if the system is organized in accord with the
field-based recommendations noted earlier, the user can run instantaneous reports on past
settlement history with the plaintiff’s firm based on criteria such as age, disease type, occu-
pation, and status (living or dead). Furthermore, a properly queried search could produce a
subset of those past cases to locate those cases that are most comparable. Filing trends, trial
calendars, resolution averages, dismissal rates, and settlement averages also can be re-
ported with the touch of a button. Variations and trends in indemnity and defense costs can
be readily assessed from jurisdiction to jurisdiction, or even between individual assigned
attorneys in a single firm. Just as quickly, the user can search for inconsistencies in an
expert’s key testimony on critical issues for impeachment purposes. The cost of doing this
research manually, on the other hand, would be prohibitive.

XII.
CASE RESOLUTION APPROACHES AND TECHNIQUES FOR MASS TORT LITIGATION

Some mass tort litigation is defended only in the courtroom. The vast majority of cases,
however, are resolved through dismissal or settlement. In most mass tort litigation, the cost
of preparing and trying hundreds or even thousands of cases is high enough to warrant
consideration of negotiated settlements as an important vehicle to manage overall litigation
costs and control risk. In those situations, an approach must be developed to effectively
resolve as many cases as possible, as early as possible, by way of dismissal or reasonable
settlement. Equally important, an effective settlement strategy invariably will require the
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ability to demonstrate the willingness and capability to fiercely and successfully wage a
few key battles. This tactic will convince any adversaries that they too risk loss and have an
equal interest in resolving the vast majority of their cases. However, just as fighting every
case through trial can drain resources, being ill prepared to try the cases or too desperate to
settle every case will invite excessive demands and increased claim volumes that will drain
resources. Consequently, it is essential that a company takes charge of settlement decisions
and maintains a consistent approach over time, across multiple jurisdictions.

A. Possible Approaches

A company must decide how to approach resolving its cases. Collecting cases early
and negotiating group deals with plaintiffs’ counsel before incurring substantial defense
costs offers one approach. Another is to wait until cases are further developed, and then use
the trial docket to limit the cash flow associated with resolution. Decisions on approach
may vary from jurisdiction to jurisdiction depending on various local factors including case
management, trial docketing, and any alternate dispute resolution (ADR) rules in effect
within the jurisdiction.

If early case evaluation and negotiation is part of the case resolution strategy, encour-
age local counsel to have the particular courts include mandatory mediation early or mid-
stage in the court’s case management timeline. Consider those approaches that are most
consistent with the company’s objectives in each jurisdiction. Finally, assess the trial risks
and early case resolution potential with each different plaintiffs’ firm in each jurisdiction to
determine which balance of war and peace is the most sensible and cost-effective.

If the plan for case resolution either globally or selectively encourages early resolution
to minimize case-specific defense costs, consider negotiating administrative or global settle-
ment agreements with the major plaintiffs’ firms. Agreements can specify payment sched-
ules for different types of cases. More creative and equitable forms of agreement can pro-
vide more flexibility and sustainability in arriving at settlement amounts dictated by a vari-
ety of case-specific factors affecting damages. These include:

• disease type

• demonstrated level of disability

• age

• marital status

• trade/occupation

• whether the claim is one for wrongful death or involves a living plaintiff who is
dying, and

• whether the plaintiff or decedent smoked or engaged in other important lifestyle
choices (e.g., diet, alcohol, risky hobbies).
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B. Obtaining Predictability and Control

The goal of any administrative settlement agreement is to ensure predictability and
control over the outlay of funds for both settlement and defense costs from the earliest
stage. An important aspect of any resulting administrative agreement that is often over-
looked is the need to incorporate provisions that limit the cash flow for resolving existing
cases but do not encourage a proliferation of new filings. This objective can be achieved by
negotiating a limit on the number of cases or the amount of settlement money that can be
processed under the agreement in a given year. It can also be achieved by including provi-
sions in the administrative settlement agreement that limit claimants who qualify for pay-
ments to those who occupy specified trades or meet other limiting criteria.

In some jurisdictions, or with some plaintiffs’ firms, administrative settlement agree-
ments will not be attainable or desirable. In these situations, a company might prefer to let
the trial docket proceed to a specified point in advance of trial when all cases of similar trial
docket vintage can be negotiated. Where a favorable global agreement cannot be voluntar-
ily obtained, consider advocating that the court’s standard case management order include
a mandatory mediation provision at a proper time in the life of the cases. Judges invariably
favor ADR to control their dockets, especially in mass tort settings where the volume of
cases constitutes a serious threat to the court’s resources as well. The services of a profes-
sional mediator can often guide plaintiffs’ counsel where he or she might otherwise be
reluctant to go.

Depending on the jurisdiction and volume of cases that regularly appear on the trial
docket, it may make sense to establish a voluntary settlement process model with plaintiffs’
counsel that includes quarterly or other periodic face-to-face group negotiation sessions after
an agreed-upon exchange of case-specific documents. Armed with a laptop equipped with
wireless Internet service, local counsel can negotiate with the benefit of detailed case-specific
information available at the click of a mouse from the secured extranet. Prior settlements of
comparable cases can be quickly located for use in negotiations to keep the adversary as
honest and contained as possible. When model negotiations involve larger groups of more
serious cases, personal involvement in the face-to-face negotiations by a company or carrier
representative, or even direct handling of the negotiations by the NCC, may be warranted.

C. Advantages of Early Group Negotiations

The advantages of early group negotiations are many:

• In typical mass tort cases that include a large number of defendants, plaintiffs’
counsel often will not have had time to fully develop a case against a particular
company.

• Larger numbers of cases allow counsel to overcome large differences in a handful
of the more difficult cases by obtaining compromises in many other cases.
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• The willingness and ability to resolve more serious cases early on can induce
plaintiffs’ counsel to provide a number of zero dollar voluntary dismissals in
other weaker cases.

Resolving as many cases as early as possible drastically reduces defense costs by re-
solving the majority of cases without costly full-blown discovery. Another less obvious but
important benefit is that the problem cases that cannot be settled will be identified earlier,
allowing counsel to redirect any freed-up resources to those cases. The ability to focus
resources on a more manageable number of cases improves results on the problem cases
while yielding substantial defense cost savings in the less problematic cases.

In mass tort litigation, negotiations often involve the same plaintiffs’ firms on many
cases and groups of cases over long periods of time. Successful settlement strategies re-
quire an ability to control the timing and approach for negotiations on a consistent basis.
Once trial starts, avoid increasing any settlement offer. Absent extraordinary circumstances,
exchange numbers before trial and abide by them. Most mass tort plaintiffs’ lawyers be-
lieve that companies are willing to pay more once trial commences to avoid the potentially
adverse verdict and accompanying publicity risk to the company’s overall stock value.
Increasing the pre-trial number during trial lends credence to this belief. What is worse,
defense counsel thereby provides plaintiffs’ lawyers with an incentive to force you to incur
the expense and risk of preparing for and entering into trial after trial in order to get your
top dollar. Counsel should adopt a sound and consistent approach to negotiations to avoid
that costly result.

XIII.
TRIAL TEAMS AND RESOURCES FOR MASS TORTS

It is not practical nor cost-effective to expect all local counsel to approach optimal trial
readiness. Nor is it practical or wise to expect a single renowned trial lawyer to fly around
the country and try all cases, unless the number of cases is very manageable. Thus, it makes
better sense to develop a coordinated trial team approach.

One effective approach involves using an experienced trial lawyer from a defense firm
with specialized knowledge on product, medical, and causation issues who comes to the
trial jurisdiction to co-chair the trial with the top trial lawyer on the local counsel defense
team. This specialized lawyer should handle key company witnesses and key trial experts,
cross-examining plaintiffs’ key science and medicine experts as well. Such a lawyer prob-
ably has dealt with these key figures in prior trials in other jurisdictions. Local counsel
might be assigned to handle all damage witnesses, including plaintiff and its family mem-
bers, other local witnesses, jury instructions, and other trial tasks for which he or she has
greater insight and experience.

Using the most knowledgeable trial counsel for technical and scientific issues is key to
effective overall case management. Unless the company is prepared to settle at any cost to
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avoid trial, it is necessary to secure a team of top-notch, knowledgeable trial lawyers who
have the background, knowledge, and expertise to tackle such highly technical and sophis-
ticated areas of science and medicine as epidemiology, toxicology, and a host of other
disciplines. Depending on the volume of litigation, these specialized trial lawyers may
need to negotiate the prospect of multiple overlapping trials as well. Depending on the
choice of NCC to help manage the litigation, the NCC firm may be able to offer several
skilled and experienced trial lawyers who have tried the same types of cases. This trial
staffing option may be the best since knowledgeable and experienced trial resources will be
available with direct access to the NCC firm’s extensive resources.

Local defense counsel must be empowered as part of the trial team as well. Corporate
counsel should demand that local counsel’s best trial lawyers be familiar with the litigation.
These lawyers should understand that they are an essential part of the overall team who will
play an important role at trial. These lawyers need to know that they are just as responsible
for the conduct of the trial as the specialized co-chair who has been flown in for the trial. Be
sure the specialized trial co-chair shares this vision and treats the local counsel co-chair as
an equal partner in the trial mission.

Matching up national or regional trial counsel with local trial counsel is a sophisticated
process that should go far beyond who is available to try the case. As an overview, it is
suggested that counsel first examine the venue and demographics of a typical jury along
with the case-specific facts and the potential credibility hits against both the plaintiff and
the client. Then determine how those will impact a typical lay jury in the specific venue and
who (national trial counsel or local counsel) should present that message to the typical jury
in the particular venue. Matching up with the trial judge is also important, but matching up
with the local jury is the critical component. Age, gender, and diversity of the trial team,
when matched with the anticipated jury, all contribute to the mix, ensuring the greatest
chance of a favorable outcome.

XIV.
DEVELOPING EXPERT WITNESS TEAMS

Mass tort litigation almost certainly will require an active role by medical and other
types of expert witnesses. Most plaintiffs’ firms will have their own team of experts who
have testified in dozens of similar trials. Defense counsel will need to confront this situa-
tion.

In doing so initially, look within the company or the industry for leads on highly quali-
fied industry experts. The defendant company or one of its competitors may employ highly
personable and knowledgeable witnesses who can be groomed to testify effectively on
technical industry and product issues. Once these candidates are identified, funnel them to
the NCC or the company history department chair, who will develop company witnesses to
testify about the company, its customers, products, and the steps taken to reduce known
hazards to product users.
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Notwithstanding, company witnesses will never have the depth and breadth of knowl-
edge or experience required to address every trial issue. Important medical and scientific
issues often will require the best outside experts available. Developing working relation-
ships with the most accomplished experts in their fields can be an important element of an
overall defense strategy. But these experts may be so busy with their own scientific work
that they will be disinclined to become involved in litigation. Nevertheless, if counsel dem-
onstrates a sincere interest and respect for their work, many experts willingly will devote
some time to consult on the issues. Since world-class scientists are passionate believers in
scientific discipline and integrity, they will show an increasing interest in the litigation if
they learn that plaintiffs’ experts are practicing bad science with poorly conducted studies,
experiments, and videotaped demonstrations that are designed to further litigation profits
at the expense of scientific integrity.

In dealing with leading experts, it is always advisable to designate a contact for each
expert. Busy experts are much more likely to talk with someone they have worked with many
times before than to deal with several individuals on an ad hoc basis. If the volume of the
litigation keeps them as busy as they care to be on legal consulting work, they may be inclined
to testify only for a single company. That offers a nice benefit if the plaintiffs’ lawyer, familiar
with the expert’s record, is willing to dismiss or accept a reduced settlement to keep a given
expert out of the courtroom. If the company employs an NCC, the top lawyers in its science
and medicine, industrial hygiene and other departments likely will have worked with such
experts. Under these circumstances, the job of dealing with the top scientific and medical
experts should be handled by the NCC. Otherwise, top experts should be assigned to those
local counsel lawyers best suited to this role. Either way, it is important to develop mutually
respectful working relationships with some top experts to produce the greatest successful
influence at trial. Having the best experts is just as important as having the best lawyers.

XV.
CONCLUSION: IS IT WORTH IT?

The complexity of any sound mass tort litigation program is a function of the volume
and anticipated duration of litigation. Whether the litigation is big, really big, or just plain
massive, it is likely to warrant some investment in coordination. If the company is big
enough and the litigation is manageable, litigation defense might be developed and man-
aged in-house. If the litigation involves a large number of potential cases or is likely to last
for a long time, managing it effectively may exceed the internal budget and resources. In
that case, adding a qualified NCC is probably in order. Work with the NCC to collaboratively
build a team committed to developing and managing a cost-effective, consistent, and sus-
tainable defense, using specialized skills and technology to handle the litigation as effi-
ciently as possible.

Whether the company can afford a serious mass tort defense coordination program or
can afford to retain outside NCC requires some introspection. Is the company, as advised
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by corporate counsel, comfortable assuming the risks of proceeding without making such
an investment? In reaching a conclusion, consider the following:

• The company cannot afford the lack of proper coordination that creates a greater
risk of bad early results from a lack of preparation or that increases the number
of claims or the amounts demanded from the company in all future cases.

• The company cannot afford the risk that poorly coordinated and inconsistent
company discovery responses or company witnesses could compromise its de-
fense in all future cases, thereby increasing the average dollar paid on every
present and future claim.

• It is untenable to risk poorly-prepared company witnesses who would provide
inconsistent or other unfavorable testimony, creating an unnecessary risk of
punitive damage awards for which there likely is no insurance coverage.

• With current pressures on the bottom line, there is no reason to risk increased
bills from local counsel because each local counsel must plan for every contin-
gency without adequate support or resources from the company or its NCC.

• With the board of directors and management committed to excellence in its
particular industry, the company cannot accept less than excellence in its litiga-
tion management, where excellence can best be assured with a cutting-edge
coordinated mass tort defense program.

When confronted by mass tort litigation, the company’s future viability may be at stake.
A litigation management program must be adopted to successfully defend and control that
litigation. This will entail a coordinated litigation management plan and an effective, effi-
cient, and committed team to implement the plan. With that in place, the company’s future
will be brighter, and counsel will sleep better at night knowing that they have exhausted
efforts to ensure the company’s continued success.
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The Development of the Law
of Joint and Several Liability

Robert S. Peck

I.
INTRODUCTION

Like most tort law, the doctrine of joint and several liability is a creature of the com-
mon law. This doctrine has long recognized that tortfeasors who act in concert, who inde-
pendently contribute to a single, indivisible injury or who otherwise share responsibility for
the wrongful act can be held liable for the entirety of a plaintiff’s damages.

The Restatement (Third) of Torts traces the use of joint and several liability for inde-
pendent tortfeasors at least as far back as 1771.1 Despite that venerable status, confusion
has reigned about the scope and application of joint and several liability. In 1937, Professor
William Prosser criticized the frequent misunderstanding that then prevailed on the sepa-
rate meanings of joint and several.2 The situation has not improved since.

The “joint” in joint and several originally referred only to a procedural device that
allowed defendants to be joined in a single lawsuit, when multiple tortfeasors acted in
concert or when vicarious liability applied.3 Existing procedure of the time did not other-

1 RESTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LIABILITY § A18 cmt. a, reporters’ note at 163 (2000)
[hereinafter RESTATEMENT THIRD].
2 See William Prosser, Joint Torts and Several Liability, 25 CAL. L. REV. 413, 413 (1937) (“the separate
problems of joinder of parties in the same action, as a matter of procedure, and the substantive liability of
two or more parties for the same result, require separate consideration, and have very little in common”).
3 Id. at 413-15, 430; JOHN G. FLEMING, THE LAW OF TORTS 255 (8th ed. 1992).
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wise permit joinder. Still, the procedural obstacle was not a substantive limit on the respon-
sibility that could be assessed against independently acting tortfeasors. Independently act-
ing tortfeasors who tortiously contributed to the same injury, who in England are still called
“concurrent tortfeasors” rather than “joint tortfeasors,” could not be joined in the same
action, yet each was still “severally” (separately) liable for the entire injury.4

The current Restatement confirms this understanding:

Before the advent of comparative responsibility, “several liability” was employed
to describe a defendant who was responsible for all of the plaintiff’s damages but
who could not be joined in a suit with any other defendant who may also have been
responsible. “Several liability” was also employed when damages could be appor-
tioned among concurrent tortfeasors based on their causal contribution to the
plaintiff’s injury, thereby rendering each defendant “severally [fully] liable” for
the portion of the plaintiff’s injury caused by that defendant.5

For example, in 1883, the Illinois Supreme Court acknowledged:

the long and well-established principle that where one has received an actionable
injury at the hands of two or more wrong-doers, all, however, numerous, are sever-
ally liable to him for the full amount of damages occasioned by such injury and the

Robert S. Peck is President of the Center for Constitutional
Litigation, P.C., a Washington, D.C. law firm. He also teaches
law at American University and George Washington Univer-
sity. Mr. Peck is a member of the Board of Overseers of the
Rand Institute for Civil Justice and the Council of the Ameri-
can Bar Association Tort Trial and Insurance Practice Sec-
tion, where he chaired its Task Force on the American Law
Institute and NCUSSL.

4 FLEMING, supra note 3, at 257-58; see also Prosser, supra note 2, at 414-15, 418-19, 424, 439.
5 RESTATEMENT THIRD § 11 cmt. a, reporters’ note at 110 (citation omitted).
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plaintiff in such case has the election to sue all jointly, or he may bring his separate
action against each or any one of the wrong-doers.6

Most states followed a similar rule.7

Dean Cooley summarized the prevailing nineteenth century law as follows: “[t]he party
wronged may, at his election, compel any one of the parties chargeable with the act, or any
number less than the whole, to compensate him for the injury.”8

By the early twentieth century, it was well established that “if concurring or successive
acts of negligence of numerous persons combined together caused the plaintiff’s injury, he
may recover damages of either or both, and neither can interpose the defense that the prior
or concurrent negligence of the other contributed to the injury.”9 Reviewing such case law
from the nineteenth and twentieth centuries, the United States Supreme Court confirmed
the status of joint and several liability in 1933, declaring “[t]he rule is settled by innumer-
able authorities that if injury be caused by the concurring negligence of the defendant and
a third person, the defendant is liable to the same extent as though it had been caused by his
negligence alone.”10

The application of such full responsibility is not subject to serious dispute.11 Still, some
advocates have contended otherwise. Last term, the Supreme Court definitively rejected
the assertion that apportionment was the common law rule a century ago. Instead, it held
that the Court’s own “repeated statements concerning joint and several liability refute that
contention.”12

6 Wabash, St. Louis & Pac. Ry. Co. v. Shacklet, 1883 WL 10142, 105 Ill. 364, 381 (1883).
7 See, e.g., Boston & Albany R.R. Co. v. Shanly, 1871 WL 87127, 107 Mass. 568, 577 (1871) (“It is not
alleged that these parties acted in concert in making the several articles, or placing their respective articles
in the plaintiffs’ care, nor even that they had knowledge of each other’s proceedings. Each acted separately
in sending goods, and omitting to give notice. But each party violated his duty none the less because he was
ignorant as to what other articles were to be carried in the same car with his.).
8 THOMAS M. COOLEY, A TREATISE ON THE LAW OF TORTS 144 (2d ed. 1888). See also RESTATEMENT THIRD

§ A18 cmt. a, reporters’ note at 163 (citing Prosser, supra note 2, at 418-19 & nn.35-38; Roy D. Jackson,
Jr., Joint Torts and Several Liability, 17 TEX. L. REV. 399, 406 n.28, 408 n.35 (1939))(“Many courts, even
before the 20th century, [allowed procedural joinder and thus] imposed joint and several liability on inde-
pendent tortfeasors when their acts caused truly indivisible harm.”).
9 Pacific Tel. & Tel. Co. v. Hoffman, 208 F. 221, 227 (9th Cir. 1913).
10 Miller v. Union Pacific R. Co., 290 U.S. 227, 236 (1933).
11 See RESTATEMENT THIRD § 10 cmt. b, reporters’ note at 104; C. BAKER, TORT 142-43 (4th ed. 1986); 3 F.
HARPER ET AL., THE LAW OF TORTS § 10.1 at 1, 3-5, 7-10 (2d ed. 1986); W. PAGE KEETON ET AL., PROSSER AND

KEETON ON THE LAW OF TORT § 46 at 322, § 47 at 324-29 (5th ed. 1984).
12 Norfolk & Western Ry. Co. v. Ayers, 538 U.S. 135, 164 (2003).
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13 John W. Wade, Should Joint and Several Liability of Multiple Tortfeasors Be Abolished?, 10 AM. J.
TRIAL ADV. 193, 194-97 (1986).
14 RESTATEMENT (SECOND) OF TORTS § 433A, comment i at 439-40 (1965).
15 RESTATEMENT THIRD § 11 cmt. a, reporters’ note at 109-10.
16 Id.

Under this common law regime, it fell to the defendant to bring separate actions against
other responsible actors for contribution. Permitting the joinder of multiple wrongdoers
and assigning percentages of fault eliminated the burden on defendants of pursuing a mul-
tiplicity of actions with potentially inconsistent results. Significantly, the percentage share
did not represent the amount of harm a defendant caused, but rather the amount he could be
required by other joint tortfeasors to contribute.13

Instead, the injury, regardless of apportionment, was regarded as an indivisible harm.
The Restatement Second expressed the general rule:

By far the greater number of personal injuries, and of harms to tangible property,
are thus normally single and indivisible. Where two or more causes combine to
produce such a single result, incapable of division on any logical or reasonable
basis, and each is a substantial factor in bringing about the harm, the courts have
refused to make an arbitrary apportionment for its own sake, and each of the causes
is charged with responsibility for the entire harm.14

It has only been in the post-tort reform era that “several liability” has come to mean
fractional or partial liability, rather than full liability, for the harm to which one contributed.
As the Restatement Third notes, this use of the term “several liability” is “imprecise and
potentially confusing” and historically inaccurate, for the reasons discussed above.15 How-
ever, deferring to the now prevalent usage, the Restatement Third uses “several liability” in
its now-current sense of fractional or partial rather than full liability.16

The currency gained by this usage of several liability has launched a movement to
enact statutes that attempt to codify the notion that apportionment for comparative negli-
gence purposes serves to limit responsibility for a joint tortfeasor. Such a statutory provi-
sion was part of the omnibus tort reform statute enacted in Illinois in 1995. In the course of
declaring the entire act unconstitutional, the court discussed the joint and several issue:

We note that the proposition which defendants offer as the primary explanation for
abolishing the doctrine of joint and several liability, i.e., the assertion that the doc-
trine requires tortfeasors to pay for more damages than they caused, is at odds with
this court’s explanation of joint and several liability in Coney . . . [T]he Coney
court stated:
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“The feasibility of apportioning fault on a comparative basis does not render
an indivisible injury ‘divisible’ for purposes of the joint and several liability rule. A
concurrent tortfeasor is liable for the whole of an indivisible injury when his neg-
ligence is a proximate cause of that damage. . . . The mere fact that it may be
possible to assign some percentage figure to the relative culpability of one negli-
gent defendant as compared to another does not in any way suggest that each
defendant’s negligence is not a proximate cause of the entire indivisible injury.”17

Applying this principle to a non-negligent plaintiff who suffered a broken leg when
two automobiles collided, the Best Court’s reasoning takes on a crystalline quality. If the
two defendants were each equally negligent, the actual and proximate causes of a plaintiff’s
injury, neither is merely fifty percent negligent, a cause of only fifty percent of the injury, or
only fifty percent responsible. Rather, each defendant was one hundred percent negligent,
and each defendant’s negligence was an actual and proximate cause of one hundred per-
cent of the injury. Only when we compare their individual full responsibilities, and assume
that they were equally negligent, does it make sense to say that each defendant, when
compared to the other, bears fifty percent of the total comparative responsibility for the
injury.

A survey of the case law also supports the logical strength of this argument. State
supreme courts have overwhelmingly concluded that joint and several liability should be
retained rather than be replaced by proportionate several liability under comparative-re-
sponsibility liability regimes.18

17 Best v. Taylor Machine Works, 689 N.E.2d 1057, 1086 (Ill. 1997) (citing Coney v. J.L.G. Indus., 454
N.E.2d 197, 204-05 (Ill. 1983)).
18 See, e.g., Arctic Structures, Inc. v. Wedmore, 605 P.2d 426, 444 (Alaska 1979); Walton v. Tull, 356
S.W.2d 20, 26 (Ark. 1962); Am. Motorcycle Ass’n v. Superior Court, 578 P.2d 899, 924 (Cal. 1978);
Tucker v. Union Oil Co. of Cal., 603 P.2d 156, 163-69 (Idaho 1979); Coney v. J.L.G. Indus., 454 N.E.2d
197, 207 (Ill. 1983); Best v. Taylor Mach. Works, 689 N.E.2d 1057, 1084-89 (Ill. 1997); Rozevink v. Faris,
342 N.W.2d 845, 850 (Iowa 1983); Maday v. Yellow Taxi Co., 311 N.W.2d 849, 851 (Minn. 1981); Duncan
v. Cessna Aircraft Co., 665 S.W.2d 414, 429 (Tex. 1984); Seattle First Nat’l Bank v. Shoreline Concrete
Co., 588 P.2d 1308, 1311-14 (Wash. 1978); Sitzes v. Anchor Motor Freight, Inc., 289 S.E.2d 679, 684-85
(W. Va. 1982); Wis. Natural Gas Co. v. Ford, Bacon & Davis Constr. Corp., 291 N.W.2d 825, 833-35 (Wis.
1980). See also Rozevink, 342 N.W.2d at 849 (“[O]f the thirty-eight other states that have adopted com-
parative negligence . . . twenty-nine have completely retained joint and several liability, five have retained
the doctrine in a [limited or] modified form, and only three have done away with it (two by statute, one by
court decision).”); 3 HARPER, JAMES & GRAY § 10.1 at 29-30; 4 id. § 22.17 at 413-16; KEETON, supra note
12, § 67 at 475; VICTOR SCHWARTZ, COMPARATIVE NEGLIGENCE § 16.4, at 258-61 (2d ed. 1986); William J.
McNichols, Judicial Elimination of Joint and Several Liability Because of Comparative Negligence—A
Puzzling Choice, 32 OKLA. L. REV. 1, 3-4 (1979).
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To the extent that the law has shifted away from pure joint and several liability, it is
largely the result of legislative action during the 1980s and early 1990s, rather than through
judicial elaboration of the common law.19 It would be a mistake, however, to characterize
the changes to be of a singular stripe.

The Restatement Third summarizes the current state of the law: “There currently is no
majority rule . . . , although joint and several liability has been substantially modified in
most jurisdictions both as a result of the adoption of comparative fault and tort reform
during the 1980s and 1990s.”20

The Restatement Third then tabulates the state of the law in each state. The following
listing of the rules in the various states is based on its reporter’s notes,21 unless otherwise
noted:

• Only sixteen states have adopted pure proportionate several liability as advo-
cated by UATRA, subject to various exceptions (Alaska, Arizona, Colorado,
Idaho, Indiana, Kansas, Kentucky, Louisiana, Michigan, Nevada, New Mexico,
North Dakota, Tennessee, Utah, Vermont, and Wyoming). For example, Alaska,
Idaho, and Nevada retain joint and several liability for claims involving hazard-
ous or toxic substances. Arizona preserves joint and several liability for liabil-
ity arising under FELA (Ariz. Rev. Stat. Ann. § 12-2506(D)(3) (West Supp.
2001)). New Mexico preserves joint and several liability for claims involving
products and situations having a sound basis in public policy.

• Fifteen jurisdictions (Alabama, Arkansas, D.C., Delaware, Maine, Maryland,
Massachusetts, Minnesota, North Carolina, Pennsylvania, Rhode Island, South
Carolina, South Dakota, Virginia, and West Virginia) have retained pure joint
and several liability, with certain limitations in Minnesota and South Dakota.

• Two states (Missouri and Oregon) have retained joint and several liability with
reallocation of uncollectible shares, which is equivalent to pure joint and sev-
eral liability for non-negligent plaintiffs. Oregon retains pure joint and several
liability for claims based on hazardous waste or water or air pollution.

• One state (Connecticut) employs proportionate several liability but reallocates
uncollectible shares; for economic damages, the reallocation takes place only
among the tortfeasors.

19 See RESTATEMENT THIRD § B18 cmt. a, reporters’ note at 170-71.
20 Id. § 17 cmt. a, at 147.
21 Id. § 17 cmt. a, reporters’ note at 151-59
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• Three states (Georgia, Oklahoma, and Washington) have retained joint and sev-
eral liability unless the plaintiff was contributorily negligent. Washington re-
tains joint and several liability regardless of the plaintiff’s contributory negli-
gence for claims involving products, hazardous materials, or tortious interfer-
ence with contract.

• Two states (Hawaii and New York) retain joint and several liability for eco-
nomic damages and, if the defendant’s comparative responsibility is equal to or
greater than a certain percentage (25% in Hawaii, 50% in New York), also for
non-economic damages. However, each state retains pure joint and several li-
ability for the most prevalent types of claims: Hawaii for environmental, plane-
crash, toxic, product, asbestos, and motor-vehicle claims; New York for envi-
ronmental, product, motor-vehicle, and gross negligence claims.

• Six states (Illinois, Montana, New Hampshire, New Jersey, Texas, and Wiscon-
sin) retain joint and several liability for economic and non-economic damages
if the defendant’s comparative responsibility is more than a certain percentage,
ranging from 25 to 60 percent. Montana and New Hampshire reallocate uncol-
lectible shares. Illinois (735 ILL. COMP. STAT. 5/2 -1118 (1992)) and New Hamp-
shire retain pure joint and several liability for environmental pollution claims.
New Jersey and Texas have much lower thresholds (5% and 15%) for joint and
several liability for environmental claims.

• One state (Mississippi) retains joint and several liability for up to 50 percent of
the recoverable damages.

• Three states (California, Florida, and Nebraska) retain joint and several liabil-
ity for economic damages only, subject to various thresholds and caps in Florida
except for pollution claims and claims for $25,000 or less.

• Two states (Iowa and Ohio) retain joint and several liability only for economic
damages and only if the defendant’s percentage of comparative responsibility
is greater than or equal to 50 percent.
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22 Id. §§ 12-15.

CONCLUSION

It is clear that the application of joint and several liability for indivisible injury is the
dominant rule. The Restatement (Third) of Torts and nearly all states retain joint and sev-
eral liability for intentional tortfeasors, tortfeasors acting in concert, tortfeasors who negli-
gently fail to protect plaintiffs from intentional injury by another, and tortfeasors who are
vicariously liable for injuries tortiously caused by others.22 A personal injury, regardless of
the number of concurrent or successive tortfeasors, is an indivisible injury.
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CONSTRUCTION DEFECT CLAIMS: TWO PERSPECTIVES

The proliferation of construction defect claims over the past few

decades has resulted in litigation involving property owners, developers,

contractors, subcontractors and material providers. In this issue, the

authors of two articles address important aspects of the problem: the use

of mediation as a tool to avoid costly litigation and resolving inherent

conflicts among liability insurers of the target defendants involved in

these claims. The articles provide a wealth of information and insights.

We commend them to your attention.

Ed.
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A Perspective from California and
Nevada on the Subcontractor’s Role
in Construction Defect Mediations:

David Versus Goliath†

Michael B. Lawler

I.
INTRODUCTION

Over the past several decades, the proliferation of construction defect litigation has
created an increasingly growing problem which appears to be burgeoning out of control,
depending on the observer’s point of view. A phenomenon that was once unique to Califor-
nia has now spread to other rapidly growing residential areas in Arizona, Colorado, Nevada
and Washington.

To deal best with the complexities and sheer volume of construction defect litigation,
the courts and legislatures have looked to mediators. These professionals have been called
upon to fashion a workable process which fairly and efficiently resolves such disputes
without resorting to protracted and expensive litigation.

This article will cover some of the issues and hurdles faced in this mediation process
from the viewpoint of the subcontractor (including its attorneys and insurer), who often are
the key to settlement. Depending on the particular facts of the case, the tactics employed by
the mediator, and the relationship between the homeowners and the developer/general con-
tractor, the subcontractors may become isolated both as a group and individually by trade.
Thus, it is crucial for the subcontractor’s attorney and insurance representative to be fully
knowledgeable about and prepared to debate all pertinent issues, including the client’s
scope of work, the additional insured endorsements, and problems of multiple insurers for
the same subcontractor.

† Submitted by the author on behalf of the FDCC Medical Malpractice Section.
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II.
MEDIATION STRATEGY AND PREPARATION

Successful mediation and settlement is not an accident. In typical cases, the plaintiff-
homeowner and the developer work together as a team to extract as much money as pos-
sible from the numerous subcontractors. The plaintiff generally does not care which party
pays damages. The developer seeks to limit its exposure; the mediator wants to settle the
case, and the court wants to avoid a trial. The subcontractor, on the other hand, is caught in
the crosshairs of these powerful players.

Generally, there are three phases which lead to developing a successful mediation.
Phase 1 involves securing carrier participation on behalf of the subcontractor/insured. Phase
2 concerns the investigation of defect allegations. Phase 3 seeks to identify and resolve the
insurance issues. The faster these three phases are completed, the easier it will be to settle
the case in a timely, cost-effective manner.

A. Phase 1: Securing Participation of All Carriers on the Risk

In order to maximize the possibility of settlement without overexposing the subcon-
tractor, the following questions must be resolved:

(1) Have all of the subcontractor’s carriers been put on notice about the litigation
in general and the mediation in particular?

Typically, one of the first acts taken by defense counsel when defending a subcontrac-
tor is to tender the defense to all carriers who potentially have coverage. The benefit of
having several carriers participate in defending the client consists in having several compa-
nies contribute to the defense and indemnity of the subcontractor. This is particularly im-
portant when representing target subcontractors who have substantial exposure.

Michael B. Lawler, a senior partner at Murchison &
Cumming, LLP, serves as Chair of the firm’s Construction
Law Practice Group. Mr. Lawler is a graduate of Loyola
University of Los Angeles (B.B.A.) and Southwestern Uni-
versity (J.D.). His practice focuses on complex general and
commercial litigation involving nursing homes, elder care
abuse, medical malpractice, and employment. Mr. Lawler
has successfully tried over one hundred jury trials in the fed-
eral and state courts.
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(2) Are the carriers defending? If not, have they taken a position on why not? Is
their position valid?

(3) Are the recalcitrant carriers at the mediation?

Even though a carrier may deny coverage, the attorney should maintain contact with
the carrier. Carriers who originally denied coverage may contribute to settlement at a later
time to avoid potential bad-faith claims. It is important that the client remain aware of
which carriers are not participating. The client often can encourage participation. If all of
the subcontractor’s carriers are not present or not willing to settle, settlement with the
developer or plaintiff will be difficult unless one or more carriers are willing to front the bill
and sue the recalcitrant carrier for contribution.

(4) Is there coverage for the defect? If not, is the subcontractor still in business or
judgment proof? If there is no coverage and the subcontractor is judgment
proof, is there any risk to saying “no thank you” to settlement?

B. Phase 2: Investigating Defect Allegations; Scope of Work and Liability Battles

Depending on the alleged defects and considering the overall insurance picture for the
subcontractors, battles will ensue over the subcontractor’s scope of work and any resulting
liability. In that regard, the following issues will arise:

(1) Has the developer overstated the subcontractor’s scope of work?

If so, the subcontractor must be prepared to provide evidence establishing the limited
scope of work (i.e., subcontractor worked only on one phase, not four phases). The most
important thing to investigate is the client’s scope of work. Often the general contractor
does not know which subcontractor is responsible for which defect. Under these circum-
stances, the developer usually will take a shotgun approach and seek contribution from
several subcontractors. A simple example is a defect regarding the sheet metal flashing on
decks and balconies. Often, the contracts are silent as to who contracted to install the flash-
ing. Under this scenario, the developer will seek contribution from the roofer (who does the
sheet metal flashing on the roof), the heating, ventilating and air conditioning (“HVAC”)
contractor (because they often supply the sheet metal flashing), the framer who builds the
decks, and/or the stucco contractor. Knowing the client’s job file and the exact scope of
work helps to avoid paying for defects caused by other contractors.

(2)  Has the attorney for the developer tried to “plug a hole in coverage” by mak-
ing or stretching a liability argument to encompass the client’s scope of work?

For example, assuming the roofer is judgment proof and has no coverage, the devel-
oper might change the defect from improper roofing to improper installation of sheet metal
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on the roof. Knowing the subcontractor’s scope of work and retaining well-prepared ex-
perts can prevent this anomaly.

(3) Assuming that the defect allegation is bona fide, the key to liability is deter-
mining whether the client is directly responsible or indirectly responsible for
the creation of the defect.

When the client is solely responsible for the creation of a defect, the battle likely will
be limited to a reasonable cost of repair. If the client is one of several subcontractors poten-
tially responsible for a defect, it is critical to distinguish the client from the other subcon-
tractors. For example, if plaintiffs allege that the windows leak and the client is the framer
who installed the windows, demonstrating that the window leak has nothing to do with the
installation of the window is a first priority. The investigation should reveal if the flashing
was reversed lapped. Also, an investigation into the window manufacturer and its history
should reveal if the window itself is faulty. Is the particular window manufacturer involved
in numerous lawsuits alleging that the windows leak, regardless of installation? If so, the
client is thereby distinguished from the other subcontractors. Whatever the process, it is
important to distinguish the client early in the mediation to produce a reasonable demand
before the developer begins to generate target settlement amounts for each subcontractor.
Using this protocol will remove a substantial percentage for defects from the client’s target.

Moving beyond the scenario noted above, allegations that the client “covered up” the
defect created by another are equally troubling. The general contractor will always appor-
tion a percentage of liability to a subcontractor who covers up the defect of another subcon-
tractor. A common example is the drywaller who installs drywall over the fire rated assem-
blies. The general contractor often will seek a percentage of the cost of repair from the
drywaller for the insulation of the contractor’s improper installation of the fire stops. When
confronting this allegation, a response is sometimes made that the defect allegation did not
arise out of the client’s work (which is typically the language found in the indemnity agree-
ment). In fact, it is usually beneficial to depose the insulation contractor since that person
likely will testify that the drywaller has no responsibility for the fire stops. Again, if pos-
sible, this must be established early in the mediation process before subcontractors are
provided with settlement targets.

Finally, the investigation should address how many units constructed by the client were
investigated and destructively tested. More often than not, there is more than one subcon-
tractor for each sub-trade at a project. Thus, it is critical to determine how the client’s units
compare to the units constructed by other subcontractors. For example, if the plaintiff and
general contractor did not destructively test any units constructed by the client, then the
basis of any demand to the client would be that extrapolated from other subcontractors’
work. Under this scenario, the client can advance a strong argument for no settlement
contribution because there is no evidence to suggest that defects were found in the client’s
work.
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C. Phase 3: Resolving Insurance Issues; Indemnity and Additional Insured
Endorsements

Insurance is the driving force behind mediations. So too is the insurance carriers’ de-
sire to limit their exposure. The situation is oftentimes confused by indemnity and addi-
tional insured endorsements favoring the general contractor or developer as part of the
subcontracting process. At mediation, the subcontractor undoubtedly will be faced with the
following arguments as a method of promoting cooperation:

(1) Is the attorney for the developer trying to force a higher indemnity payment
by threatening to litigate and raise the additional insured costs for contribu-
tion by the subcontractor’s carrier?

Does the carrier have an additional insured endorsement? If not, this is a veiled threat.
If the carrier has such an endorsement, is it participating in the defense of the developer or
general contractor? While the issues of additional insured coverage and participation re-
main valid for the carrier, knowing the carrier’s position can assist the subcontractor in the
effort to avoid paying a “tax” for fighting someone else’s additional insured battle.

(2) What type of indemnity contract is at issue?

In California, the courts no longer refer to indemnity provisions as Type I, Type II or
Type III. Instead, they examine the intent of the parties and the clear language of the provi-
sion. Knowing the law may help the subcontractor deflect the “attorney’s fees and costs”
price tag for settlement or at least it will enhance the argument to minimize the value of this
portion of the settlement demand.

(3) Does the contractual indemnity provision require the subcontractor to indem-
nify and defend the general contractor for claims against the latter, regardless
of whether the subcontractor is at fault?

This has been a topic of hot debate in California. The language and the indemnity
context is the key. For example, in Continental Heller Corp. v. Amtech Mechanical Ser-
vice, Inc.,1 the subcontractor was obligated to defend the general contractor against claims
brought against it, even though the subcontractor was not negligent. The court focused on
the specificity of the language within the provisions as well as the subcontractor’s sophis-
ticated business sense in the multi-residential development. Conversely, in Heppler v. J.M.
Peters Co.,2 a similar provision was interpreted to the contrary. Because the language was

1 61 Cal. Rptr. 2d 668 (Ct. App. 1997).
2 87 Cal. Rptr. 2d 497 (Ct. App. 1999).
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not specific regarding the subcontractor’s fault and because the subcontractor was one of
dozens working on a large residential development, the court determined that it would be
unfair to shackle the subcontractor with the developer’s defense and indemnity costs.

III.
LEGISLATION AFFECTING CONSTRUCTION DEFECT MEDIATION

Basic mediation principles apply to both Nevada and California cases. However, the
legislatures of both states have enacted a detailed roadmap governing pre-litigation resolu-
tion that may result in the loss of significant rights during litigation, if unheeded by the
respective players.

California’s pre-litigation process is limited to actions brought by condominium
homeowners’ associations. Nevada’s pre-litigation process applies to all construction de-
fect actions.

A. California’s Pre-Litigation Procedures: “The Calderon Process”

1. The Ineffectiveness of Calderon I

By 1995, construction defect litigation in California had spiraled out of control. The
legislature and the governor responded to this problem by enacting Civil Code Section
1375,3 anticipating that it would provide an efficient mechanism for resolving disputes
between homeowners’ associations and developers before resorting to litigation. Although
well-intended, the results have been mixed at best — the product of inherent flaws within
the statute. Indeed, the dispute resolution process often seemed to be nothing more than a
“speed bump” on the road to full-blown litigation. Among other shortcomings, the statute’s
pre-litigation period was too short—and its penalties for noncompliance were too vague—
to offer any meaningful dispute resolution process. The process itself clearly needed mean-
ingful sanctions to be truly effective.

2. Calderon II’s Draconian Requirements

On October 12, 2001, Governor Gray Davis signed into law SB 1029,4 with an effec-
tive date of July 1, 2002. This bill made several significant changes to Civil Code Section
1375 aimed at strengthening the usefulness of the dispute resolution mechanism.

3 CAL. CIV. CODE § 1375 (2004).
4 1995 Cal. Adv. Legis. Serv. 865 (Deering).



SUBCONTRACTOR’S ROLE IN CONSTRUCTION DEFECT MEDIATIONS

485

The rules set forth in Section 1375 are colloquially referred to as the “Calderon Pro-
cess.” They are summarized below.

3. Mandatory Pre-Litigation Requirements

Prior to filing a complaint, the association must serve a Notice of Commencement of
Legal Proceedings (“Notice”) upon the respondent.5 Unlike service of a summons, the
Notice can be served by certified mail or personally.6 The Notice does not toll all applicable
statutes of limitation or repose, regardless of whether the contractors were named in the
Notice.7 The notice must include all of the following:

(a) The name and location of the project.

(b) An initial list of defects sufficient to apprise the respondent of the general
nature of the defects at issue.

(c) A description of the results of the defects, if known.

(d) A summary of the results of a survey or questionnaire distributed to homeowners
to determine the nature and extent of defects, if a survey has been conducted
or a questionnaire has been distributed.

(e) Either a summary of the results of testing conducted to determine the nature
and extent of defects or the actual test results, if that testing has been con-
ducted.8

Service of the Notice commences a period not to exceed 180 days during which the
parties must try to resolve the dispute informally.9 Once the Calderon Notice has been
served, Section 1375 requires a variety of events focused on early resolution; these must
occur prior to the filing of a complaint.10 The requirements are not optional and cannot be
disposed of unilaterally either by the developer or the association.11

5 CAL. CIV. CODE § 1375(b) (2004).
6 Id.
7 Id.
8 Id.
9 Id. § 1375(c).
10 Id. § 1375(a).
11 Id.
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The mandatory nature of the process is articulated in two places. First, Section 1375(a)
states:

Before an association files a complaint for damages against a builder, devel-
oper, or general contractor (“respondent”) of a common interest development based
upon a claim for defects in the design or construction of the common interest
development, all of the requirements of this section shall be satisfied with respect
to the builder, developer, or general contractor.12

Second, Section 1375.05(a) states that a complaint can be filed only “[u]pon completion of
the mandatory pre-filing dispute resolution process described in Section 1375, if the par-
ties have not settled the matter.”13

The Calderon Process was enacted with the obvious purpose of avoiding lengthy and
costly lawsuits by requiring the parties to engage in the type of mediation process that
usually results in settlement of claims.

The mandatory requirements of Section 1375 can be summarized as follows:

(a) Within 25 days of service of the Calderon Notice, the developer may request
an initial meeting with the association’s board of directors, the meeting to take
place within 10 days of the request.14

(b) Upon receipt of the Calderon Notice, the developer must, within 60 days,
provide the association with plans, specifications, subcontracts and other files
that are relevant to the alleged defects.15

(c) Within 60 days, the association likewise must provide the developer with ac-
cess, for inspection and copying, to all files reasonably calculated to lead to
the discovery of admissible evidence regarding the alleged defects, including
all reserve studies, maintenance records and any survey questionnaires, or re-
sults of testing to determine the nature and extent of defects.16

(d) Within the same 60 days, the developer must provide written notice of claims
to all subcontractors, design professionals, and their insurers, notifying them
as well of their obligation to participate in the Calderon process. Thereafter,

12 Id. (emphasis added).
13 Id. (emphasis added).
14 Id. § 1375(d).
15 Id. § 1375(e).
16 Id. § 1375(e)(1).
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the subcontractors are required to acknowledge receipt of the notice and pro-
vide the parties with a statement of insurance.17

(e) Within 20 days of the notice to subcontractors, the association, developer,
subcontractors and their insurers must meet and confer in an effort to select a
dispute resolution facilitator to preside over the mandatory dispute resolution
process.18

(f) Thereafter the facilitator and the parties must agree to set a case management
meeting to be held within 100 days of service of the Calderon Notice.19

(g) No later than the case management meeting, the parties must begin to gener-
ate a data compilation showing all relevant information regarding the project.20

(h) At that case management meeting, the parties must agree on a case manage-
ment statement which articulates procedures for the following elements:

(i) establishment of document depository

(ii) publication of defect list

(iii) visual inspections by developers and subcontractors

(iv) invasive testing by association

(v) a comprehensive settlement demand by association

(vi) invasive testing by developers and subcontractors

(vii) modification of settlement demand

(viii) mediation

(ix) exchange of expert witness information.21

17 Id. § 1375(e)(2).
18 Id. § 1375(f)(1).
19 Id.
20 Id. § 1375(g)(1).
21 Id. § 1375(h).
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(i) At the conclusion of the mediation process and after the parties have con-
ducted the necessary testing, inspections, and investigation, the developer may
request a second meeting with the association’s board of directors and submit
a settlement proposal; thereafter the board must meet and confer to discuss the
settlement.22

(j) If the board rejects the offer, the board must hold a meeting with the members
of the association to discuss settlement.23

Only after all of the above has taken place and no settlement is reached may the association
file its complaint.

4. Penalties Imposed on the Recalcitrant Subcontractor

As noted above, the Calderon Process is mandatory. All parties who receive notice
must participate, including subcontractors and their insurance representatives. However, it
would be unfair to impose upon a subcontractor with minor exposure the cost of such a pre-
litigation protocol. Thus, Section 1375(e)(3) gives such a subcontractor the option to be
designated a “peripheral party.”24 If such status is granted, the peripheral party is excused
from all requirements except those sessions deemed “peripheral party sessions” or those
sessions during which the facilitator believes settlement as to peripheral parties may be
finalized.25 A peripheral party is one whose total exposure is less than $25,000.26

If a subcontractor is denied peripheral party designation, it must participate fully in the
Calderon Process. Rather harsh penalties apply for the failure to do so.27 Pursuant to Sec-
tion 1375.05(c), a subcontractor who received notice of the Calderon Process is prohibited
from engaging in additional inspection or testing unless: (a) there is an insurer who did not
receive notice of the Calderon Process; (b) the insured did not participate in the inspections
or testing; (c) the insurer has retained counsel who did not participate in the Calderon
Process; (d) it is reasonably likely that the insured would suffer prejudice if additional
inspections or tests were not permitted; and (e) the information obtainable through the
inspections or testing is not available.28

22 Id. § 1375(k)(1)(A).
23 Id. § 1375(k)(1)(D).
24 Id. § 1375(e)(3).
25 Id.
26 Id.
27 Id.
28 Id. § 1375.05(c).
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The inability to conduct further testing is damaging, but not as damaging as the “sanc-
tions” imposed on the recalcitrant subcontractor who fails to participate in the Calderon
mediation process:

Any subcontractor or design professional who had notice of the facilitated
dispute resolution conducted under Section 1375 but failed to attend, or attended
without settlement authority, shall be bound by the amount of any settlement reached
in the facilitated dispute resolution in any subsequent trial, although the affected
party may introduce evidence as to the allocation of the settlement. . . . The bind-
ing effect of this subdivision shall in no way diminish or reduce a non-settling
subcontractor or design professional’s right to defend itself or assert all available
defenses relevant to its liability in any subsequent trial.29

In other words, a subcontractor who fails to attend the Calderon mediations “shall be
bound” by the amount of any settlement reached. The subcontractor may argue allocation
and liability, but if liability later attaches, the settlement amount will be conclusive in an
indemnity action brought by the general contractor or developer. Thus, the wise subcon-
tractor participates fully in the Calderon Process.

The new Calderon Process was enacted to give teeth to the older version. According to
some, however, it now has too many teeth, resulting in a process that has become just as
ineffective as its predecessor:

Nevertheless, the new amendments to Section 1375 may have rendered the
pre-litigation process too rigid and complex for meaningful settlements to be
reached. Ironically, the revised Section 1375 may have unwittingly frustrated the
original purpose of the statute—namely, the orderly and efficient resolution of
disputes.30

In accord with these requirements, assume that the Calderon Process was completed
and that the subcontractor fully participated. Unfortunately, the action did not settle. There-
fore, a complaint is filed. As wasteful as it might seem, a new round of mediations, inspec-
tions, testing and meetings commences, although this time it is monitored by the court.
Most likely, the parties will retain the same person to serve as mediator. The standard Case
Management Order will post, and eventually the parties will return to the mediation table.

29 Id. § 1375.05(d) (emphasis added).
30 25 JAN. L. A. LAW 39, 40 (Jan. 2003).
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B.  Mediation of Construction Defect Cases in Nevada

The most important consideration in mediating Nevada cases from the subcontractor’s
point of view is comprehension of the Nevada statute31 and indemnity law as applied to
construction defect cases. The Nevada legislature has enacted a specific law that governs
construction defect cases.32 Commonly referred to as Chapter 40, it severely penalizes con-
tractors who go to trial against homeowners. As such, it is typically in the contractor’s best
interest to settle multi-party, multi-unit cases before going to trial.

The Nevada law provides, in part, as follows:

1. Except as otherwise provided in NRS 40.650, in a claim governed by NRS
40.600 to 40.695, inclusive, the claimant may recover only the following dam-
ages to the extent proximately caused by a constructional defect:

(a) Any reasonable attorney’s fees;

(b) The reasonable cost of any repairs already made that were necessary and
of any repairs yet to be made that are necessary to cure any constructional
defect that the contractor failed to cure and the reasonable expenses of
temporary housing reasonably necessary during the repair;

(c) The reduction in market value of the residence or accessory structure, if
any, to the extent the reduction is because of structural failure;

(d) The loss of use of all or any part of the residence;

(e) The reasonable value of any other property damaged by the constructional
defect;

(f) Any additional costs reasonably incurred by the claimant, including, but
not limited to, any costs and fees incurred for the retention of experts to:

(1) Ascertain the nature and extent of the constructional defects;

(2) Evaluate appropriate corrective measures to estimate the value of loss
of use; and

(3) Estimate the value of loss of use, the cost of temporary housing and
the reduction of market value of the residence; and

(g) Any interest provided by statute.33

31 NEV. REV. STAT. § 40.655 (2004).
32 Id. §§ 40.600 – 40.695.
33 Id. § 40.655.
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To illustrate the effect of Chapter 40, attention should focus on the following two
cases. In Albios v. Horizon Communities Inc.,34 the jury returned a verdict in favor of the
plaintiff-homeowner in the amount of $95,000. This verdict amount fell below the defendant’s
pre-trial offer of judgment. When the Chapter 40 fees, costs and interests were added to the
verdict, the total judgment swelled to $355,992.41.

The judgment was allocated as follows:

Verdict: $ 95,000.00
Interest: $ 31,007.48
Fees: $ 50,000.00
Costs: $179,984.93

Total: $355,992.41

The plaintiff’s costs in turn were allocated as follows:

Clerk’s Filing Fees: $ 128.00
Service of Process: $ 882.50
Deposition/Witness Fees: $ 5,807.00
Expert Fees: $135,752.18
Reporter Fees & Transcripts: $ 18,495.31
Copying, Exhibits & Photos: $ 16,875.63
Miscellaneous Costs: $ 2,044.31

Total:  $179,984.93

In Shuette v. Beazer Homes Holdings Corp.,35 the jury returned a verdict in a class
action single family home development in favor of the plaintiff class for $7,333,515.00.
When the Chapter 40 interest, fees, and costs were added to that verdict, the judgment rose
to $14,132,995.40. That judgment in turn was allocated as follows:

Verdict: $7,333,515.00
Costs: $1,709,164.85
Prejudgment Interest: $1,451,634.05
Prejudgment Interest: $ 124,621.82 (on costs)
Attorney Fees: $3,514,059.68

34 Clark County District Court Case No. A 421377-C.
35 Clark County District Court Case No. A 418011-C.
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In California, the closest semblance to application of the Nevada statute occurred in
Stearman v. Centex Homes.36 That decision allowed purchasers to recover as damages the
costs and fees they incurred employing experts to investigate the problems in order to
formulate an appropriate repair plan. Stearman, however, did not provide for the recovery
of attorneys’ fees or prejudgment interest on unrepaired defects. As such, had the allocation
been made in California, the Shuette net judgment would have been $9,042,679.85 instead
of $14,132,995.40. Based on the increased exposure for contractors in Nevada, carriers
should be very hesitant to base their reserves on typical settlements in other jurisdictions
such as California.

In addition to the Chapter 40 fees and costs, subcontractors typically place indemnity
agreements in the subcontracts that require subcontractors to pay the fees and costs of the
developer. Thus, a subcontractor’s exposure includes the cost to repair defects, the plaintiff’s
fees and costs, the developer/general contractor’s fees and costs, prejudgment interest on
the cost of repair, and prejudgment interest of the plaintiff’s fees and costs.

If the client’s expert determines that the cost of repair for defects directly attributable
to the client is $20,000, the carrier and client should be made cognizant that the client’s
exposure is considerably higher than $20,000. If a subcontractor goes to trial and the jury
agrees with the $20,000 cost of repair identified by the client’s expert, the final judgment
could be more than $300,000 when the plaintiff’s and developer’s expert fees and costs are
added to that cost of repair.

IV.
CONCLUSION

In summary, it should be noted that the subcontractor and its insurers are the targets in
the vast majority of construction defect mediations. Plaintiff and its experts will work in
conjunction with the developer and its experts to develop a case against the subcontractors,
focusing on a variety of factors outside the “facts” or “defects.” In particular, the driving
force is the subcontractors’ insurance picture. If the roof leaks but the roofer is uninsured or
judgment proof, the plaintiff and developer will make the case that it was the framer’s fault,
presuming that the framer has ample insurance. In this shell game, the subcontractors will
be left to the mercy of the “big players” if they are not aggressive.

36 92 Cal. Rptr. 2d 761 (Ct. App. 2000).


