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Name a sports league that does not have a pre-season. That’s right, you can’t. Obviously, those individuals who have been involved over the years in football, basketball and baseball, as well as other sports, determined that a pre​season is essential in preparing a team for the season ahead. Why are pre​season games important? Well, among other things, the coaching staff has the opportunity to do several things: (1) Evaluate the talent on the team; (2) practice the plays that have been “drawn up” on the board; and, (3) determine which players play best together. And this is just a few of the benefits.
Up until the last 20-30 years, trial lawyers were of the opinion that pre​season games were unnecessary. In essence, when a trial began, a lawyer, for the first time, would see how his witnesses played to the jury and how his arguments were received by the jury.  After the trial, the trial lawyer would learn for the first time the verdict, as well as what evidence the jury found persuasive. Fortunately, times are changing.
Prior to the use of mock trials, focus groups and jury consulting, how a jury viewed your witness was completely unknown to you going into trial. The only evaluation typically done of a witness was by the attorney himself, not by a group of individual making the ultimate decision in the case. The same went for the type of evidence a jury found was most persuasive. It was completely unknown as to what would or would not persuade a jury. You, as a lawyer, believe certain types of evidence are more persuasive than others, but you have no way of “checking” that information.
What is a likely verdict in connection with your trial? The best you can do is walk around your office and ask several lawyers for their opinion. However, the opinion of the lawyers in your office is not the same as that of an average jury pool. The verdict range is, for the most part, an unknown quantity prior to trial. Also, what kind of jurors tend to favor your side of the case as opposed to your opponent’s side of the case? You may guess at which gender or age group will be more inclined to favor your presentation, but you will be unable to verify that information until the trial has been completed. Also, your own style of presenting the case to the jury is an unknown factor prior to trial. Even after the trial is over, it is unusual to get a jury to be candid with you as to your presentation.
Thankfully, these deficiencies can be overcome through the utilization of mock trials, focus groups and jury consulting.
A mock trial, as the name suggests, is, in essence, a full-blown trial with real witnesses, exhibits and jury instructions, performed in the jurisdiction of your case. Most importantly, a mock trial ends with real jury deliberations and a real verdict. A typical mock trial usually takes, on average, seven hours to complete. A mock trial can be done in as short as four hours, or it can take as long as two or three days, depending on the nature of your case. An outline of the typical mock trial follows:
9
to 9:30 a.m.:      A moderator scientifically
assembles approximately 20 jurors and undertakes
an informal voir dire.
9:30 to 10 a.m.: The moderator states the purpose of the mock exercise, underscoring the importance of the proceeding.
10
to 10:45 a.m.:  Plaintiff’s attorney gives a live
opening/closing statement.
10:45 to 11:15 a.m.: Defendant’s counsel gives a live opening/closing statement.
11:15 to noon: The first witness provides testimony, either live or by videotape.
noon to 1 p.m.:   Lunch break.
1
to 1:30 p.m.:   Second witness provides live or
taped testimony.
1:30 to 2 p.m.: Third witness provides live or taped testimony.
2
to 2:30 p.m.:   Fourth witness provides live or
taped testimony.
2:30 to 3 p.m.: Jurors are read summaries of other witnesses’ testimony and are given an opportunity to review the exhibits associated with the case.
3
to 3:15 p.m.:   Jurors are read jury instructions.
3:15 to 5 p.m.: Jurors are provided with jury forms and broken into two groups to deliberate and execute the verdict forms.
At this point, you might be saying that all this sounds swell, but my client can’t afford to do a full-day mock trial. Affordability, in essence, comes down to a cost/benefit analysis. However, the cost may not be as high as you expect. A full-day mock, like the one set out above, can cost anywhere from $20,000 to $60,000.   The $60,000 mock comes with a lot of “bells and whistles,” whereas the $20,000 mock may not be as glitzy, but still gets the job done. What’s more, the benefit may be greater than you think.
Typically, a mock trial is performed approximately 60 to 120 days prior to the trial itself. If, for example, the plaintiff is demanding $2 million and the defendant sees the case as a $100,000 matter, there is a disparity. This disparity can be eliminated (at least by one party) by undertaking a mock. If your mock trial ends with one jury entering a verdict for $1.3 million, and the other jury entering a verdict for $1.7 million, you and your client can decide whether your position is realistic. This works for both plaintiff and defendant. Obviously, in the foregoing scenario, if you are the plaintiff, you know you should stand firm and not take what is a “low-ball” offer of $100,000. If you are the defendant, you know to continue negotiations in order to settle the case in the mid-to-high six figures.
Additionally, by undertaking a mock, you will learn through direct jury feedback what part of your case the jury considers weak, what part of your case the jury considers strong, and what part of your case the jury would like to know more about.
Further, if you are the defendant, you can bring two or three company representatives for live testimony and have the jury tell you which one is most likeable. At that point, you can make the decision as to who should serve as your corporate representative at trial. Likewise, if you are the plaintiff, you can determine those witnesses who come off as credible and those witnesses who perhaps need to be “worked with.”
Finally, whether you are plaintiff or defendant, you can test two different types of presentations at a one day “condensed” mock. The first mock can take place from 8 a.m. to noon, and the second mock can take place from 1 to 5 p.m. Perhaps you know liability is not an issue, but rather the manner in which you present the plaintiff’s damages, or lack thereof, is what is going to be determinative of the results in the ultimate trial. Present your first option in the morning and your second option in the afternoon, and see which results in a lower verdict. Obviously, the plaintiff can utilize a similar tactic in doing a “condensed” mock.
The mock trial, much like the expert witness, is not necessary for a $15,000 dispute. However, in matters that could result in a six-figure verdict or higher, the expenditure could well be worth it.
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