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I. introduction

Today's law enforcement officers are entrusted with keeping the peace, keeping us safe.  But what happens when, because of a medical/mental disability, the officers can no longer be trusted with the very weapons we give them to  protect us because they are now a danger to the public and to themselves?  If their weapons are taken away, the departments incur the risk of getting sued by the officers for discrimination.  Yet if they do not take away the weapons,  the departments are faced with negligent retention claims, or worse, wrongful death claims.  Population studies have reported that police suicide rates are higher than other populations and approximately 95% of all police suicides involve the use of a firearm.  See, Violanti, John M., "Dying from the Job: The Mortality Risk for Police Officers", Law Enforcement Wellness Association, Inc., <http://www.cophealth.com/articles/articles_dying_a.html>

This article explores the issues facing law enforcing agencies and the interplay with the Americans With Disabilities Act (ADA).   42 U.S.C. §12101, et. seq. (1998).  
II. the americans with disabilities act – An OVERview

A. The Purpose of the Act

In 1990, Congress passed a comprehensive Act which intended to prohibit discrimination against persons with physical and mental disabilities in private and public employment and in places of public accommodation and transportation.  42 U.S.C. §12101, et seq. (1998).  The ADA was intended to be harmonized with the Rehabilitation Act of 1973.  42 U.S.C. §12201.
1. Title I
Title I of the ADA makes it unlawful for an employer to discriminate against a qualified job applicant or current employee with a disability.  To prove that an employer violated Title I of the ADA in a termination case, the terminated employee must prove that he/she is a "qualified individual with a disability" and was terminated because of his/her disability.
2. Title II
Title II of the ADA prohibits the exclusion of a qualified individual with a disability from participation in or the denial of benefits of the services,  programs, or activities of a public entity.

B. Who is Covered Under the Act?
1. An Employer is defined as a person engaged in “industry affecting commerce” who has 15 or more employees for each working day in each of 20 or more calendar weeks in the current or preceding year.  An employer includes local and state government.  42 U.S.C. §12111(5)(A).
2. An Employee means an individual employed and includes part-time employees.  See 42 U.S.C. §12111(4).  
C. What is a Covered Disability?

1. Definition of Disability

A disability is defined under the ADA to include:

a. a physical or mental impairment that substantially limits one or more of the major life activities of an individual; 42 U.S.C. §12102(2)(A); 
b. a record of such impairment;  Id. (2)(B);  or

c. being regarded as having an impairment,  Id. (2)(C)  
2. A Substantial Impairment of Major Life Activity
A substantial impairment of a major life activity is an impairment that prevents or severely restricts a person from doing activities that are of central importance to most people's daily lives which is permanent or long term.  Toyota Motor Mfg. KY, Inc. v. Williams, 534 U.S. 184 (2002).  Major life activity includes functions such as "caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working".  29 CFR §1630.2(i).  When the major life activity affected is "working", an individual must show an inability to work in an broad range of jobs rather than a specific job.  Sutton v. United Airlines, Inc., 527 US 471 (1999).  When determining whether an individual is substantially limited in a major life activity, factors to be considered include the nature and severity of the impairment, the duration of the impairment, and the permanent or long term impact of or resulting from the impairment.  29 CFR §1630.2(j)(2)(i)-(iii)
D. Who is a Qualified Individual with a Disability?
A qualified individual with a disability is an individual with a disability who, with or without reasonable accommodation can perform “the essential functions” of the job.  
1. Is the Person Qualified?
a. Qualified
A person is qualified if they meet the requirements of the position and have the appropriate education, experience, skills, licenses, or other job functions required for the position.  42 U.S.C. §12111(8); 29 CFR §1630.2(m).  
b. Essential Job Functions
Whether the individual can perform the essential functions of the position held or desired with or without reasonable accommodation is a necessary finding in determining whether an individual is qualified.  The EEOC regulations define essential functions of the job as "the fundamental job duties of the employment position the individual with a disability holds".  29 CFR 1630.2(n)(1).
A job function may be considered "essential" if, among other factors:

(1) the reason the position exists is to perform that function; 1630.2(n)(2)(i)

(2) the function is highly specialized. 1630.2(n)(2)(iii)
Evidence which may be considered in determining whether a job function is essential includes a written job description, or an employer's judgment as to what is essential.  1630.2(n)(3)(i)(ii).  An essential function of any job includes avoiding  behavior that threatens the safety of others.  29 CFR §1630.2(n); see also, Palmer v. Cir. Ct. of Cook County, Ill., 117 F 3d 351 (7th Cir. 1997), cert. denied, 118 S.Ct. 893 (1998).
2. Reasonable Accommodation
Reasonable accommodation is defined in the ADA to include:

a. Making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and

b. Job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment, adjustment or modification of examinations, training materials or policies, provision of readers or interpreters, or other similar accommodations.  See 42 U.S.C. §12111(9).  
E. ADA "Defenses"
1. Undue Hardship

In defense of an ADA claim, the employer can assert that the reasonable accommodation sought by the employee or potential employee would require significant difficulty or expense.  See 42 U.S.C. §12111(10)(a).  The factors to be considered whether the reasonable accommodation requested would be considered an “undue hardship” to the employer include:

a. The nature and cost of the accommodation;

b. The financial resources of the facility involved in the provision of the accommodation;

c. The number of persons employed at the facility;

d. The effect on expenses and resources, or the impact otherwise of such accommodation upon the operation of the facility;

e. The overall financial resources of the covered entity;

f. The overall size of the business of a covered entity with respect to the number of its employees;

g. The number, type and location of its facility; and

h. The type of operation of the covered entity, including the composition, structure, and functions of the workforce of such entity, the geographic separateness, administrative, or fiscal relationship of the facility in question to the covered entity.  42 U.S.C. § 12111(b)(i-iv).  
2. Business Necessity
It is a defense to a discrimination charge under the ADA that an employer's qualification standard or criteria was job-related and consistent with business necessity, and such performance cannot be accomplished by reasonable accommodation.  42 U.S.C. §12112(b)(6).  

3. Direct Threat
An employer is not prohibited from requiring that, consistent with its qualifications standards, an individual not pose a direct threat to the health or safety of other individuals in the work place.  42 U.S.C. §12113(b).  In Chevron USA, Inc. v. Echazabal, 546 U.S. 73 (2002) the United States Supreme Court held that this provision included threats to the employee's own safety as well.  A direct threat means there is "a significant risk of substantial harm to the health or safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation."  29 CFR §1630.2(r).
In considering whether an individual poses a direct threat, the following factors should be evaluated:

(1) the duration of the risk;

(2) the nature and severity of the potential harm;

(3) the likelihood that the potential harm will occur; and

(4) the imminence of the potential harm.  29 CFR §1630.2(r).

There exists a split of authority regarding the burden of proof of whether an employee poses a direct threat to his own safety or that of others.  Some circuits have placed the burden on employers, reasoning that the statute labels the direct threat as an "affirmative defense" and should be treated as such.  See, e.g., Hutton v. Elf Atochem N. America, Inc., 273 F.3d 884, 893 (9th Cir. 2001)(the employer bears the burden of proving the employee constitutes a direct threat); EEOC v. Chrysler Corp., 917 F. Supp. 1164 (E. D. Mich. 1996).

Other circuits have relied on the "qualification standards" language in the statute and have placed the burden of proof on the employee.  See, e.g., EEOC v. Amego, Inc., 110 F.3d 135 (1st Cir. 1997); Moses v. American Nonwovens, Inc., 97 F.3d 446 (11th Cir. 1996).
III. Application of the ADA to law enforcement issues

A. Fitness for Duty Evaluations
Medical Examinations and inquiries are limited under the Act as follows:

A covered entity shall not require a medical examination and shall not make inquiries of an employee as to whether such employee is an individual with a disability or as to the nature of the disability, unless such examination or inquire is shown to be job-related and consistent with business. 42 U.S.C. §12112(d)(4)(A)  

Law enforcement agencies utilize "fitness for duty" examinations after shooting incidents or where otherwise warranted.  These examinations have been challenged under the ADA.
1. Watson v. City of Miami Beach, 177 F.3d 932 (11th Cir. 1999)

The City ordered a police officer who was described as "paranoid", "difficult", and "threatening" to undergo fitness for duty examination.  In upholding the examination under the ADA, the court explained:

In any case where a police department reasonably perceives an officer to be even mildly paranoid, hostile, or oppositional, a fitness for duty examination is job related and consistent with business necessity.  Police departments place armed officers in positions where they can do tremendous harm if they act irrationally.  Contrary to [plaintiff's] contentions, the ADA does not, indeed cannot, require a police department to forgo a fitness for duty examination to wait until a perceived threat becomes real or questionable behavior results in injuries.

177 F.3d at 935.

2. Theis v. City of Sturgeon Bay, WL 2375518 (E. D. Wis. 2006)

Officer was ordered to undergo psychological evaluation and refused.  In upholding the lawfulness of the examination request, the court explained: "[e]nsuring that a police officer is mentally fit for duty is a legitimate concern in any police department."
3. Krocka v. City of Chicago, 203 F.3d 507 (7th Cir. 2000)

Chronically depressed police officer on Prozac can be ordered to submit to fitness for duty evaluation.

4. Metzenbaum v. John Carroll University, 987 F. Supp. 610 (N. D. Ohio 1997)

Employer's request for police officer's medical records as a condition to return to work permissible under ADA.

5. Barnes v. Cochran, 944 F. Supp. 897 (S. D. Fla. 1996)

The failure to hire applicant for deputy sheriff who suffered Vietnam flashbacks not precluded under the ADA. 

6. Davis-Durnil v. Village of Carpentersville, Illinois, 128 F. Supp. 2nd 575 (N. D. Ill. 2001)

Police officer with PTSD after shooting incident required to undergo psychological fitness for duty evaluation without violation of the ADA.

B. Essential Functions of the Law Enforcement Job

1. Ability to carry firearms and make forcible arrests
a. Blisset v. City of Chicago, 1990 WL 71315 (N. D. Ill. May 1, 1990)

The use of deadly force, ability to carry weapons and make arrests are essential functions of police officers.

b. Champ v. Baltimore County, 91 F.3d 129 (4th Cir. 1996)

Carrying a weapon, making arrests and driving under emergency conditions are essential functions of law enforcement job.
c. Simon v. St. Louis County, 656 F.2d 316 (8th Cir. 1981)

Under §503 of the Rehabilitation Act of 1973, ability to make forcible arrests is an essential function of a police officer.

d. Cripe v. City of San Jose, 261 F.3d 877 (9th Cir. 2001)

A factual dispute in the record precluded the court from determining whether the ability to make forcible arrests is an essential function of specialized assignment positions plaintiffs seek, despite department job descriptions.

e. Hoskins v. Oakland County Sheriff's Dept., 227 F.3d 719 (9th Cir. 2000)

Deputy sheriff's duties, which included occasional need to restrain inmates, was an essential function of the job, despite fact that physical restraint was rarely needed. 

f. Etheridge v. State of Alabama, 860 F. Supp. 808 (M. D. Ala. 1994)

Police recruit's ability to shoot using two-handed "Weaver stance" was an essential function of the job.

g. Kaplan v. City of North Las Vegas, 323 F.3d 1226 (9th Cir. 2003)

Deputy marshal was required to restrain prisoners, use firearms and engage in hand to hand combat as part of his essential job functions.

h. Davoll v. Webb, 943 F. Supp. 1289 (D. Colo. 1996)

Ability to fire weapons and make forcible arrests are essential functions of police officer job under the ADA.

i. Fussell v. Georgia Ports Authority, 906 F. Supp. 1561 (S. D. Georgia 1995)

Georgia Ports Authority officer failed to pass firearms test because of tremors.  Court held that "being able to shoot straight" is an essential function of his job as a police officer.

j. Lassiter v. Reno, 885 F. Supp. 869 (E. D. Virginia 1995)

Former deputy marshal, who was hospitalized and later diagnosed with delusional paranoid personality disorder, was relieved of his weapon but otherwise not precluded from his employment.  Because carrying a weapon was considered an essential duty of his position, the deputy was terminated.  The court held that permitting plaintiff to carry a firearm would pose a reasonable probability of substantial harm to plaintiff and others and the inability to carry a firearm is an essential function of the job.

2. Driving a Vehicle

a. Kapche v. City of Antonio, 176 F.3d 840 (5th Cir. 1999)

Driving an automobile is an essential function of police officer job.

3. Collection of Evidence at Crime Scene

Holbrook v. City of Alpharetta, Georgia, 911 F. Supp. 1524 (N. D. Georgia 1995)

The collection of evidence is an essential function of the detective position within the 28 member Alpharetta Police Department.
C. Does the Inability to Do the Job of Police Officer Limit the Major Life Activity of "Working"?
1. Cases Where Courts Found Inability To Do Job Of Police Officer Restricted Ability To Perform "Class Of Jobs".

a. Williams v. Philadelphia Housing Authority Police Dept., 380 F.3d 751 (3rd Cir. 2004)

Police officer, whose mental condition precluded him from carrying his firearm, claimed he was disabled and wrongfully terminated in violation of the ADA.  The District Court held that Williams was not prevented from performing a broad range of jobs, such as bus driver, tow truck operator, and in the radio room of the Department, and was not disabled under the ADA.  The Third Circuit reversed.  While agreeing that Williams was not precluded from a broad range of jobs, his inability to work as a law enforcement officer significantly restricted his ability to perform a "class of jobs" within the meaning of the EEOC regulations.  See 29 CFR §1630.2(j)(3)(i).
b. Tullos v. City of Nassau Bay, 137 Fed. Appx. 638 (5th Cir. 2005)

Since the position of "peace officer" under Texas law broadly includes, in addition to police officers, constables, park police, county park rangers, and arson and fire marshal investigators for various departments, there was ample evidence to support conclusion that police officer with PTSD who lost certification was precluded from a class of jobs.  "Therefore, plaintiff's disability constituted a substantial impairment on the major life activity of working."
2. Cases Where Courts Found Inability To Do Job Of Police Officer Did Not Restrict Ability To Perform Class Of Jobs

a. Smaw v. Commonwealth of Virginia Dept. of State Police, 862 F. Supp. 1469 (E. D. Virginia 1994).

Overweight state trooper was permitted to transfer to dispatcher position after she was unsuccessful in losing weight.  IN rejecting her ADA claim, the court found no evidence that her inability to perform the duties of a state trooper, but still perform as a pole dispatcher, substantially limited her in her field.

b. Ditullio v. Village of Massena, 81 F. Supp. 2d 397 (N.D. New York 2000).

Police officer, blind in one eye, unable to resume road patrol duties, but able to function in other law enforcement capacities, was not a substantial limitation on his ability to do a "class of jobs".  See also Miller v. City of Springfield, 146 F.3d 612 (8th Cir. 1998).
c. Muller v. Costello, 187 F.3d 298 (2nd Cir 1999).

Correctional officer, who, because of asthma aggravated by second-hand smoke, was not able to work in housing units where smoking was permitted.  In rejecting his claim that he was foreclosed from the "class of jobs" including correctional officer, the court held that a particular job, such as correctional officer, cannot constitute a substantial limitation of the major life activity of working.
d. Layser v. Morrison, 935 F. Supp. 562 (E. D. Penn. 1995)

After armed security officer dreamed about pointing a gun at his supervisor, he sought professional help.  The psychologist warned the supervisor about potential harm and the security officer's gun was taken away from him.  He was placed on sick leave and required medical clearance before he could return to work.  He was placed in dispatch, unarmed, for approximately one year before returning to patrol.  In ruling on plaintiff's ADA claim, the court found plaintiff not "disabled" as he was not substantially limited in the major life activity of "working" and there was sufficient evidence of a direct threat to the health and safety of other individuals in the workplace to justify the employer's actions.

D. When is an Officer "Regarded as" Being  Disabled
1. McKenzie v. Dovala, 242 F.3d 967 (10th Cir. 2001)

Former deputy sheriff with PTSD attempted suicide and shot her revolver at her father's grave.  She resigned voluntarily, but then sought re-employment with the sheriff's office after treatment.  Her application was denied because of "liability" concerns.  Among her claims, plaintiff argued the sheriff's officer violated the ADA by wrongfully "regarding" her as disabled based on her past.  The court found that the sheriff's refusal to consider her application for any job within the office was based on the mistaken perception that she continued to suffer from psychological difficulties and that the sheriff viewed her as being substantially limited in her ability to work in an entire class of jobs, not merely in a particular job of patrol.
IV. conclusion

Law enforcement officers are given a weapon as a demonstration of the public's trust that they are mentally and physically capable of using that weapon appropriately in the pursuit of public safety. As such, the arming of law enforcement officers requires a comprehensive evaluation of an individual officer's fitness to be armed on the public's behalf.  In that light, a law enforcement officer carries a firearm not as a matter of right, but as a matter of privilege -- a privilege "owned" by the public and the employing law enforcement agency.  Balanced against that privilege are the rights afforded all employees under the ADA.  It is with great care that the courts must enforce the purpose of the ADA while at the same time securing the mission of law enforcement to protect and serve.



PAGE  
13

