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The last chapter of the Gospel of John concludes with verse 25, “there are also many other things which Jesus did’ for every one of them to be written, I suppose that the world itself could not contain the book that would be written.”  In a less spiritual but no less important arena, the same could probably be said for articles written about voir dire.  In the last year, I have read articles published by the Litigation Section of the American Bar Association, the Torts and Insurance Practice Section (TIPS) of the American Bar Association and numerous newsletters from jury consultants offering all kinds of active and ways to let voir dire assist the practitioner in selecting a jury to serve on a particular case.  These ideas and observations range from letting the jury answer broad general questions to juror confrontation.  Transportation cases are no different.  Those of us who principally practice from the defense perspective would love to have 12 current or former truck drivers as members of our panel – or maybe not.  In all events, voir dire is one of the few times in a transportation case that we have an opportunity to expose biases and prejudices of those people we hope will decide our clients’ business and financial fates.

I am going to skip the standard issues of inquiry, i.e., have you ever been involved in prior litigation, phrasing voir dire so as to not taint the entire venire, or developing your theme (who had the green light, who changed lanes without signaling, everyone has a right to be some place, etc.).  These areas have been discussed by your client and you from the date of first assignment.  Also, I am leaving out the role and the usefulness of jury consultants, and not because they are not important, but because by the time you get to voir dire, their services have already been used and incorporated.


For the trial lawyer who tries trucking accident cases there are at least three (and perhaps more) areas for inquiry of jurors to discern and evaluate.


The first is to introduce the jurors to a real or perceived lifetime bias.  No matter how many times you ask a person their opinion of “over-the-road” trucks, the responses are almost always the same, “They’re too big.”  “They drive too fast.”  “I’m scared to be on the road with them.”  Voir dire allows the trucking trial lawyer to confront these biases in a way that is not generally available to the routine automobile accident case, products case, medical negligence case or other negligence claim or tort.


The second opportunity that is afforded an over-the-road transport company is to enable the interrogator and the prospective juror to engage in a dialogue predicated around the FMCSR.  Most non-trucking drivers do not keep driver logs nor do they restrict the number of hours that they personally drive.  Using the rules and regulations, an advocate for a motor carrier has the opportunity with each prospective juror to point out that the maintenance of logs, and their accuracy or the number of hours driven did not cause the accident complained of.


A third opportunity allows trucking trial attorneys to combat the myth that trucks have no place on America’s highways and roads.  We are afforded a chance to point out that nothing we use in our daily lives came to us without being in a truck at some time in its journey.  Our clients are a unique but diverse industry – from mom and pop operations to mega-trucking concerns, from Allied Van Lines to Federal Express, to dedicated carriers of consumer goods – use their technology innovations to help you help them.


As we speak up for the “Knights of the Road,” we have to help the jury help our client.  I am reminded that in earlier times our fathers identified themselves as a “Ford man” or “Chevy man.”  This is a bias that our fathers had.  It’s the same bias that jurors have with respect to trucks on the highway and it needs to be addressed in voir dire like voting in Chicago – early and often.


In addition to observing jurors, listening for their responses to questions asked by opposing counsel, checking for non-verbal reactions such as folded arms or an averting of the eyes, we can also look for other clues to help us pick a trucker’s “jury of peers.”  Inconsistencies in responses to questions can always call in to doubt the ability of a juror to determine the issues we know need to be addressed.  Also, we know that appearances can be deceiving as well as the nature and extent of employment.  The jobs don’t necessarily predispose a juror to rule in your favor.


Asking the questions you must ask and cannot be avoided requires delicacy and diplomacy.  The late Irving Younger used to teach his trial practice students that you should never ask a question of a juror that you would be uncomfortable asking that person at a social reception or a cocktail party.  That said, you have to ask the hard questions even if you would never dream of asking it in some casual setting.

Finally, as you look out at the jury panel, remember to also take your own pulse.  If jurors hold biases and prejudices you are trying to discern, you must be prepared to ask “Do I?”  Also, as we lawyers move from jurisdiction to jurisdiction, even if it is from cosmopolitan city to a small county seat, or from one state to another, we have to be aware of and ready to confront the juror question who states “You’re not from around here, are you?”  What are you own stereotypes?  What are your ingrained perceptions of jurors’ appearance and demeanor?  Checking your own stereotypes as you prepare to interrogate prospective jurors can reap benefits.


At the Transportation Section’s presentation, we will all want to learn what is the best voir dire question – ever.


If we do an effective interrogation and let the jury speak to our questions, we will be able to gather information, educate the jury, establish a connection and rapport and possibly even initiate a gentle act of persuasion.  If we do our jobs, the jury will see that our trucking companies and their drives are Knights of the Road for everyone’s benefit.
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