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Facing an Invisible Threat

Foreword by Luther J. Battiste, III

National President

The coronavirus pandemic has posed a unique 

threat to the innumerable ways that America operates, 

and perhaps the most telling challenge for our legal 

system is how we will conduct trials going forward. In 

h\YgY X]ZvWi`h acbh\g& _YYd]b[ W]h]nYbg gUZY \Ug VYYb

the primary concern for the nation. Unfortunately, the 

closing of each courtroom has affected thousands of 

people whose day in court will be delayed. COVID-19 

\Ug W\U``Yb[YX h\Y kUm kY U`` h\]b_ UVcih h\Y `Y[U`

gmghYa( C]hh`Y X]X Ubm cZ ig _bck h\Uh h\Y h\fYUh hc h\Y

courthouse door was going to come from an invisible 

force. The following white paper will address many 

assorted hurdles attendant to the reopening of our courts.

Dealing with COVID-19 has presented personal and 

dfcZYgg]cbU` cVghUW`Yg Zcf YUW\ cZ ig( @ kUbh hc h\Ub_ h\Y

authors of this white paper, who accepted the challenge 

k]h\Ybh\ig]UgaUbXWcaa]haYbh&k\]W\gmaVc`]nYXh\Y]f

effort. It should also be pointed out that each member of 

h\Y KUg_ =cfWY ]aaYX]UhY`m UWWYdhYX h\Y fYeiYgh hc gYfjY

without any hesitation. As I have found with all ABOTA 

members, they hold an understanding of the needs of the 

cf[Ub]nUh]cb UbX h\Y cjYfUfW\]b[ YggYbh]U` fYei]fYaYbh

h\Uh h\Y W]j]` ^ifm hf]U` ]g _Ym hc cif XYacWfUWm( J]ad`m&

h\Ub_ mci hc h\Y KUg_ =cfWY UbX aiW\ UddfYW]Uh]cb Zcf

the willingness to place themselves in the jurors’ shoes to 

understand the realities of what they are facing. I would 

`]_Y hc []jY dUfh]Wi`Uf WfYX]h hc JhYjY HiUhh`YVUia Zcf

U[fYY]b[ hc W\U]f h\Y KUg_ =cfWY UbX Zcf dfcj]X]b[ [fYUh

leadership and demonstrating a profound understanding 

cZ h\Y kcf_]b[g cZ h\Y ^ifm hf]U` gmghYa( 8XX]h]cbU``m& @

k]g\ hc h\Ub_ cif gW]Ybh]vW UXj]gcfg& Ac\b JkUfhnVYf[&

M.D., Christopher Kuhlman, Ph.D., CIH, DABT and 

Paul Nony, Ph.D., CIH, CSP, who so generously devoted 

their time and expertise to this effort.

How did the white paper come to be? To address the 

multiple issues related to getting trials up and running 

U[U]b& 89FK8 ei]W_`m ZcfaYX U hYUa XYX]WUhYX hc h\Y

dUbXYa]W fYgdcbgY& _bckb Ug h\Y 89FK8 :FM@;'+3

KUg_ =cfWY #8:K=$( K\Y 89FK8 EUh]cbU` <lYWih]jY

Committee recommended this approach, believing that 

a small group of ABOTA members representing a cross 

gYWh]cb cZ `UkmYfg kUg acgh `]_Y`m hc XYjY`cd U WfYUh]jY&

pragmatic way to address the problems impacting the 
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legal profession, the judicial system and the public. 

K\Y 8:K= fYdfYgYbhg U VU`UbWY cZ d`U]bh]ZZ UbX XYZYbgY

members who are geographically distributed across the 

country. It was important to have the bench represented, 

and lawyers who could advise on a number of different 

areas, including legislation and technology. 

K\Y 8:K= kUg Ug_YX hc UggYgg h\Y dUbXYa]W Ug ]h

fY`UhYX hc W]j]` ^ifm hf]U`g UbX hU_Y U biaVYf cZ UWh]cb

steps. Of course, with a never-ending news cycle and 

unforeseen problems caused by the pandemic, adjusting 

cb h\Y wm VYWUaY U h\]fX WcadcbYbh cZ h\Y 8:K=(

K\Y UggYaV`YX hYUa ei]W_`m ibXYfghccX h\Uh U [i]X]b[

document was needed — not necessarily to serve as 

an authoritative how-to manual — but to offer a set of 

guiding principles and resources that provide the criteria 

Zcf XYW]g]cb aU_]b[ [c]b[ ZcfkUfX( N\]`Y h\Y rbYk

normal” has become a catch phrase during the pandemic, 

resolving disputes by jury trial is an institution that needs 

hc VY dfYgYfjYX( K\Y 8:K= kUg bYYXYX hc UXXfYgg h\Y

aUbm ]ggiYg q UbX aUbm aUm VY Ub ibXYfghUhYaYbh( NY

_bYk h\Uh kY bYYXYX hc Zcfa U \iV h\Uh k]`` WcbghUbh`m

assess the situation as it evolves.

=]bU``m& h\Y 8:K= ibXYfghUbXg h\Uh h\Y bUhifY cZ

the pandemic will change course constantly. The white 

dUdYf k]`` gYfjY Ug U kUm hc \Y`d h\Y Wcifhg UbX `Uk vfag

aU_Y X]ZvWi`h XYW]g]cbg& UbX h\Y Uih\cfg aU_Y ]h W`YUf

that the current uncertainty may necessitate adapting 

the document as needed. Because of the nature of a 

dUbXYa]W& h\Y 8:K= UW_bck`YX[Yg h\Uh ]h ]g VYhhYf hc

err on the side of caution  —  especially when it comes 

hc _YYd]b[ ^ifcfg& Wcifh UXa]b]ghfUhcfg& Yad`cmYYg UbX

judges healthy.

The process of reopening the courts will lead us 

to new actions and new adjustments. The American 

experiment in self-government is certainly being tested, 

mYh kY fYaU]b WcbvXYbh h\Uh cif gmghYa k]`` h\f]jY(

DUX]gcb fYa]bXYX ig cZ h\Y bYYX Zcf rU W\cgYb VcXm

cZ W]h]nYbg& k\cgY k]gXca aUm VYgh X]gWYfb h\Y hfiY

interest of their country, and whose patriotism and love 

cZ ^igh]WY k]`` VY `YUgh `]_Y`m hc gUWf]vWY ]h hc hYadcfUfm

or partial considerations.”

A functioning, effective civil justice system is 

an important element to the legal system. These are 

unprecedented times. The good news is that if we 

adopt responsive and responsible behaviors, we can 

protect our courtrooms . . . and we will return to civil 

jury trials soon. 
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I. Introduction

K\Y 8aYf]WUb 9cUfX cZ Kf]U` 8XjcWUhYg #89FK8$

is committed to the preservation of the trial by jury in 

civil cases as guaranteed by the Seventh Amendment to 

the Constitution of the United States. Conducting civil 

jury trials in the presence of health threats and necessary 

fYghf]Wh]cbg WUigYX Vm h\Y bcjY` WcfcbUj]fig #:FM@;'+3$

[`cVU` dUbXYa]W ]g U W\U``Yb[]b[ ibXYfhU_]b[ Zcf h\Y

courts. Special procedures are required to protect jurors, 

court employees, litigants, witnesses, lawyers and the 

public. This white paper focuses on these challenges and 

procedural alternatives and innovations that will allow 

civil jury trials to proceed safely. 

89FK8 ]g Ub cf[Ub]nUh]cb Wcbg]gh]b[ cZ acfY h\Ub

7,600 trial lawyers from all 50 states. As such, ABOTA is 

particularly well-suited to assist the courts in addressing 

the legal, practical and technological challenges that 

must be addressed to conduct civil jury trials during the 

pandemic. To that end, ABOTA National President Luther 

A( 9Uhh]ghY& @@@& YadUbY`YX Ub 89FK8 :FM@;'+3 KUg_

=cfWY #8:K=$ W\Uf[YX k]h\ h\Y Xihm hc dfYdUfY h\]g k\]hY

paper to serve as recommended guidelines for courts and 

practitioners so that civil jury trials may resume. These 

gi[[YghYX [i]XY`]bYg UfY XYg][bYX hc aUl]a]nY h\Y gUZYhm

of all participants in civil jury trials, while providing a 

fair forum for adjudication by juries as guaranteed by the 

Seventh Amendment. 

This white paper is limited in scope to the issues 

related to civil jury trials. This paper is not intended to 

address court hearings, status and settlement conferences 

and non-jury trials. In many such proceedings, the 

participants appear though virtual video conferencing 

platforms, and there has been much discussion about 

ih]`]n]b[ h\YgY j]fhiU` d`UhZcfag hc WcbXiWh ^ifm hf]U`g( Ecf

is this paper intended to address criminal jury trials, which 

present their own unique issues.

@b h\]g k\]hY dUdYf& h\Y 8:K= \Ug gdYW]vWU``m

UXXfYggYX ]ggiYg fY`UhYX hc Vch\ `]jY #]b'dYfgcb$

UddYUfUbWYg UbX j]fhiU` dUfh]W]dUh]cb( K\Y 8:K=

UW_bck`YX[Yg h\Uh j]fhiU` UddYUfUbWYg Y`]a]bUhY h\Y

f]g_g UggcW]UhYX k]h\ ]b'dYfgcb UhhYbXUbWY( ?ckYjYf&

the members are unanimous in their preference for live 

#]b'dYfgcb$ hf]U`g k\YbYjYf UbX k\YfYjYf dcgg]V`Y( @b h\Y

cd]b]cb cZ h\Y 8:K=& `]jY hf]U`g dfcj]XY ^ifcfg k]h\ h\Y

best opportunity to evaluate witnesses, weigh the evidence 

and engage in robust deliberation. Therefore, while this 

white paper discusses virtual alternatives, such as video 

livestreaming, we believe that in-court, in-person jury 

trials are most consistent with the constitutional rights 

granted by the Seventh Amendment.

@b dfYdUf]b[ h\YgY [i]XY`]bYg& h\Y 8:K= fYWc[b]nYX

that circumstances surrounding the pandemic differ 

Guidance for Conducting Civil Jury Trials
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widely throughout the country. Urban areas such as New 

Pcf_ :]hm& :\]WU[c& 9cghcb& Ccg 8b[Y`Yg UbX ;Yhfc]h

have experienced many more cases of COVID-19 than 

ch\Yf UfYUg( Aifm gYfj]WY ]b gcaY `cWU`]h]Yg fYei]fYg igY

of public transportation, such as subways and buses, that 

dfYgYbh X]ZZYfYbh f]g_g h\Ub acXYg cZ hfUbgdcfhUh]cb ]b

other areas of the country. In short, circumstances vary 

state to state, and even among communities within each 

ghUhY5 YUW\ Wcifh k]`` VY dfYgYbhYX k]h\ dfcV`Yag gdYW]vW

to the jurisdiction, courthouse facility and even the type 

of case to be heard. Because a white paper such as this 

cannot anticipate or address all such circumstances, the 

guidance and recommendations provided herein have 

been prepared to address the fundamental principles 

]bjc`jYX ]b W]j]` ^ifm hf]U`g( @h ]g h\Y \cdY cZ h\Y 8:K= h\Uh

this publication will provide our courts with information, 

ideas and innovations that provide a functional approach 

to conducting civil jury trials under these challenging 

circumstances. 

Our white paper begins with a discussion of general 

principles embodied by the Seventh Amendment to the 

:cbgh]hih]cb cZ h\Y Lb]hYX JhUhYg UbX h\Y =YXYfU` Ii`Yg

of Civil Procedure, followed by a discussion of general 

safety practices for courthouses. The paper then addresses 

gdYW]vW ]ggiYg h\Uh Uf]gY ]b h\Y Zc``ck]b[ ghU[Yg cZ U W]j]`

jury trial: 

1. Pre-trial hearings and conferences

,( Aifm gY`YWh]cb UbX voir dire

3. Opening statements and closing arguments

4. Presentation of evidence

/( Aifm XY`]VYfUh]cbg(

The paper concludes with a listing of resources that 

offer information for further consideration, such as court-

issued mandates and orders related to jury trials during 

COVID-19 and resource services such as the National 

:YbhYf Zcf JhUhY :cifhg UbX h\Y ZYXYfU` Wcifhg( NY \UjY

U`gc dfYdUfYX U VYgh dfUWh]WYg& dfY'hf]U` W\YW_`]gh h\Uh

Wcifhg aUm vbX igYZi` Ug U fYZYfYbWY UbX U acXY` cfXYf

addressing proper conduct for all participants involved in 

civil jury trials. Additionally, there is an accompanying 

YX]hcf]U` Vm AiX[Y AYfcaY 9( 8VfUag& cZ h\Y 8:K=&

pertaining to the importance of governmental funding of 

the courts during this crisis.

<jYb Xif]b[ U [`cVU` dUbXYa]W& ]h ]g j]hU` hc cif

democracy that our justice system function in a manner 

consistent with the principles upon which it was founded. 

This includes the resolution of civil disputes through 

the means of trial by jury as guaranteed by the Seventh 

8aYbXaYbh( 8g AUaYg DUX]gcb kfchY ]b +123& rKf]U` Vm

jury in civil cases is as essential to secure the liberty of 
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the people as any one of the preexistent rights of nature.” 

To the extent this guidance assists in the preservation 

and continuity of civil jury trials, we are pleased to have 

contributed to the protection of these freedoms.

II. General Principles Embodied by the 
Seventh Amendment of the Constitution 
of the United States and the Federal 
Rules of Civil Procedure

Ii`Y + cZ h\Y =YXYfU` Ii`Yg cZ :]j]` GfcWYXifY

dfcj]XYg& rK\YgY fi`Yg ( ( ( g\ci`X VY WcbghfiYX&

administered, and employed by the court and the parties 

to secure the just, speedy, and inexpensive determination 

cZ YjYfm UWh]cb UbX dfcWYYX]b[(s Ii`Y -2 cZ h\Y =YXYfU`

Ii`Yg cZ :]j]` GfcWYXifY YW\cYg h\Y JYjYbh\8aYbXaYbhug

dfYgYfjUh]cb cZ ^ifm hf]U`g df]bW]d`Y UbX ghUhYg& rK\Y f][\h

of trial by jury as declared by the Seventh Amendment 

to the Constitution — or as provided by a federal statute 

— is preserved to the parties inviolate.” Thus, it is clear 

h\Uh h\Y JYjYbh\ 8aYbXaYbh UbX h\Y =YXYfU` Ii`Yg cZ

Civil Procedure require a construction that provides for 

gdYYXm fYgc`ih]cb cZ X]gdihYg& gc `cb[ Ug ]h ]g ^igh( N\]`Y

COVID-19 presents many challenges, the courts must 

aU]bhU]b h\Y UV]`]hm hc fYgc`jY W]j]` X]gdihYg YZvW]Ybh`m

and in a just manner that does not deprive any party or 

participant of liberty or due process. 

III. Faster Jury Trials

89FK8& h\Y EUh]cbU` :YbhYf Zcf JhUhY :cifhg #E:J:$

and the Institute for Advancement of the American 

CY[U` JmghYa #@88CJ$ \UjY U `cb['hYfa Wcaa]haYbh

to the preservation of the civil jury trial and providing 

less expensive and time-consuming ways to achieve 

W]j]` ^igh]WY( @b Wc``UVcfUh]cb& cif h\fYY cf[Ub]nUh]cbg

published A Return to Trials: Implementing Effective 

Short, Summary and Expedited Civil Action Programs, 

dfcj]X]b[ r?ck hcs [i]XY`]bYg Zcf dfYgYbh]b[ ^ifm hf]U`g

acfY YZvW]Ybh`m(1

N]h\ h\Y ibWYfhU]bh]Yg cif hf]U` Wcifhg WiffYbh`m ZUWY&

the time is right for efforts to provide the public, the bench 

and the bar with access to faster, shorter and expedited 

civil jury trials that honor the importance of trial by jury 

while saving precious court resources and addressing an 

YldYWhYX VUW_`c[ cZ W]j]` WUgYg(

Many jurisdictions already have procedures, rules and 

ghUhihYg h\Uh gUbWh]cb acfY YZvW]Ybh ^ifm hf]U`g& Vih h\Ym UfY

fUfY`m igYX( N\]`Y jUf]YX& h\YgY fi`Yg [YbYfU``m YbWcifU[Y

shorter trials through agreement, cooperation, stipulation 

UbX dfY'hf]U` fi`]b[g( J][b]vWUbh Uhhf]VihYg UfY #+$ ZcWig]b[

cb _Ym ]ggiYg& #,$ U[fYYX cf ^iX]W]U``m'XYvbYX `]a]hg cb

trial presentations in terms of time, witnesses, evidence, 

YhW( UbX& ]b gcaY WUgYg& #-$ gaU``Yf ^ifm dUbY`g( K\Y

parties often stipulate to modify the rules to accommodate 

dUfh]Wi`Uf WUgY WcbWYfbg( AiX[Yg& ^ifcfg UbX `]h][Ubhg ZUjcf

concentration on the real issues to be decided by the jury, 

as well as reduced time and expense through a streamlined 

dfcWYgg h\Uh gYY_g hc Ujc]X fYXibXUbh UbX ibbYWYggUfm

Yj]XYbWY( C]b_g hc ^if]gX]Wh]cbU` fi`Yg UbX ghUhihYg WUb

VY ZcibX ]b h\Y rIYgcifWYg Zcf @bZcfaUh]cb p =UghYf&

JiaaUfm UbX <ldYX]hYX Aifm Kf]U`gs gYWh]cb cZ h\]g k\]hY

paper.

IV. General Safety Practices for 
Courthouses 

8g cZ h\Y diV`]WUh]cb cZ h\]g dUdYf& Uddfcl]aUhY`m +(2

million individuals have been infected with the virus in 

the United States and more than 112,000 have died as a 

fYgi`h( Ncf`Xk]XY& acfY h\Ub 1 a]``]cb dYcd`Y \UjY VYYb

infected by the virus and deaths have exceeded 407,000. 

The current available science indicates that the spread of 

the virus occurs by respiratory transmission and personal 

contact. Beginning around March 17, 2020, courts 

throughout the United States limited or closed public 

UWWYgg hc Wcifh\cigYg ]b cfXYf hc Ujc]X UbX a]b]a]nY

spread of the infection. Now, more than two months 

`UhYf& h\Y Wcibhfm ]g kcf_]b[ hckUfX ]bWfYUg]b[ ]b'dYfgcb

gYfj]WYg( 8g cif Wcifhg Xc h\Y gUaY& ghYdg aigh VY hU_Yb hc

identify infected individuals before entry to courthouses; 

aU]bhU]b d\mg]WU` X]ghUbW]b[ UbX U]f wck k\Yb dYcd`Y UfY

inside; use available personal protective equipment inside 

the courtroom; maintain cleanliness; and provide ongoing 

education about safe and hygienic practices within the 

courthouse.

There are general safety precautions courthouses can 

ih]`]nY hc U]X ]b h\Y gUZY dUfh]W]dUh]cb h\fci[\ U`` ghU[Yg cZ

a trial. Many of these depend upon the circumstances of 

the courthouse, courtroom, community and the duration of 

h\Y WUgY( N\]`Y bch gdYW]vW hc Wcifh\cigYg& XYhU]`g UVcih

such measures have been well considered by the Centers 

Zcf ;]gYUgY :cbhfc` #:;:$ :cfcbUj]fig ,*+3 :caaib]hm

Mitigation Strategies and have been adopted by some 

courts. Court publications regarding procedures and rules 

UfY fYZYfYbWYX ]b h\Y vbU` gYWh]cb cZ h\]g dUdYf( JdYW]vW

recommended screening requirements are published 

1 See @EJK@KLK< =FI K?< 8;M8E:<D<EK F= K?< 8D<I@:8E C<>8C JPJK<D #,*+,$& \hhdg4))]UU`g(Xi(YXi)g]hYg)XYZUi`h)v`Yg)XcWiaYbhg)diV`]WUh]cbg)UT
fYhifbThcThf]U`gT]ad`YaYbh]b[TYZZYWh]jYTg\cfhTgiaaUfmTUbXTYldYX]hYXTW]j]`TUWh]cbTdfc[fUag(dXZ(
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Blind to Justice? A Vision of Restoring Our Courts 

By the Hon. Jerome B. Abrams 
Minnesota Chapter, American Board of Trial Advocates

How quickly we lose sight of what really matters to our collective well-being. 

Despite the intensely sad reports of illness and death, and even the spiritually uplifting stories 
80";/5E/;;7/;;"0:86"2/+5<2"-+:/"?8:4/:;"<8"1:8-/:@"-5/:4;"A"37"<36/;"80"<23;"9+7./63-"?/"+:/";8"
overwhelmed by crisis that we don’t see many other important losses. The death of loved ones, 
elimination of jobs, failing businesses, and limits on personal freedom easily occupy our thinking. 
There is no escape. In every aspect of daily life we are reminded that the spread of an invisible foe 
causes us to become unsettled in ways unthinkable before its arrival.

Even more anxiety producing for all of us should be how jaded we have become in our response. 
Those risking their lives, to prevent this evil agent from taking the lives of others don’t view it as a 
“hoax.” Nor do those who view their personal safety measured by their spiritual or economic security 
fully accept why all the fuss — especially when it is causing their personal ruin. Since we have no 
experience with any of this disruption to our “normal” lives there is no guide to our personal response.

*/">3/?"<2/"369+-<"80"<2/"9+7./63-"87"8=:"53>/;"D:;<"+7."08:/68;<"37"9/:;87+5"</:6;%"&"68:/";373;</:"
consequence of COVID-19 is how this virus attacks our institutions. The disease has produced another 
symptom: we have been temporarily blinded to the needs of our system of justice.

Despite the claims of cynics, there is no plan to deprive Americans of their access to justice. To the 
contrary, courts are carefully restoring what we can, how we can, consistent with the best advice to 
keep us safe while returning to “normal.” The justice system struggles mightily to protect the public’s 
rights under the law. We now have a broader view that justice — as a product of the courts — isn’t 
-87D7/."<8"?2+<"2+99/7;"+<"<2/"-8=:<28=;/%"(/68</"2/+:371;#">3./8";/;;387;#"+7.";86/"5363</."37$
court hearings all temporarily bridge the gap. Yet we cannot avoid a return to the physical location 
where justice is arguably best served.

What we need to see with clarity is the cost, in dollars, of what it takes to operate our system of justice 
under the cloud of COVID-19. There are many plans to reopen courts based on sound principles 
invariably maximizing justice and public health. These plans must be tailored to thousands of locations 
nationwide, in accordance with a myriad of laws and procedural rules that insure fairness. It is neither 
easy nor inexpensive.

The virus has unsettled the courts in addition to the public they serve. There is more than a hint of 
uncertainty over court funding. We have overlooked many aspects of our return to a purported 
“normal” existence, including how we fund our most basic local institutions. Courts outside the Federal 
system, with a handful of exceptions, rely on a mix of funding sources all deeply impacted by the 
pandemic. Whether it’s a decline in state or local revenues, user or service-related fees, courts on their 
own are powerless to provide for their own future needs. Despite being less than 3% of the cost of 
government in most states, the needed improvements for in-person resumption of service will cost 
more, take longer, etc. This is particularly vexing when the funding sources for these needed changes 
have themselves less money. Compounding the resource challenge is that most state and local funders 
have their own increased demands and reduced revenue, but unlike their Federal counterparts cannot 
89/:+</"?3<2"+"./D-3<"8:",8::8?"687/@%

Civil justice is an essential commodity. Its return is not only dependent on developing a means for the 
safe return of our in-person processes, including civil jury trials, but will not happen in the absence of 
;3173D-+7<"0=7.371%")36/;"+:/"<8=12"/>/:@?2/:/%"'=:":/<=:7"<8"B78:6+5C"6+@"/7."?3<2"+">+--37/"A"
but begins with restoring our system of justice — among the many institutions that bring us a sense of 
order.
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and regularly updated by the CDC.2 Some of the more 

universal screening requirements include the following: 

=]fgh& VYZcfY YbhYf]b[ h\Y Wcifh\cigY& U`` ^ifcfg& `UkmYfg&

witnesses and staff should be screened through a series of 

eiYgh]cbg fY[UfX]b[ \YU`h\ UbX YldcgifY( <UW\ dYfgcbug

hYadYfUhifY g\ci`X VY W\YW_YX Zcf hYadYfUhifYg UVcjY

+**(- =U\fYb\Y]h( =ifh\Yf& U`` dYfgcbg g\ci`X VY fYei]fYX

hc kYUf aUg_g aYYh]b[ h\Y fYei]fYaYbhg cZ h\Y Wcifh idcb

entering the courthouse. It is true for everyone. This is 

YgdYW]U``m hfiY Zcf ^ifcfg k\c aUm VY WcbvbYX hc h][\hYf

spaces than are lawyers and witnesses. The courtrooms 

should undergo sanitation each day, including but not 

limited to wiping down high-touch surfaces such as 

chairs, tables, door handles, etc., with disinfectant wipes 

giW\ Ug h\cgY ]bW`iXYX cb h\Y <G8ug C]gh E ZcibX Uh \hhdg4))

kkk(YdU([cj)dYgh]W]XY'fY[]ghfUh]cb)`]gh'b'X]g]bZYWhUbh'

igY'U[U]bgh'gUfg'Wcj',( K\Y Wcifhfcca WUb VY aUf_YX hc

indicate where counsel should stand when addressing the 

court or jury to ensure social distancing at all times. The 

Court may prohibit the use of a shared podium. Similarly, 

Wcifhg g\ci`X ih]`]nY U`` UjU]`UV`Y gdUWY ]b h\Y Wcifhfcca

hc YbgifY UXYeiUhY gcW]U` X]ghUbW]b[( Aifcfg aigh

fYaU]b U a]b]aia cZ g]l ZYYh UdUfh Uh U`` h]aYg( =]bU``m&

courthouses should prohibit attorneys from approaching 

witnesses, staff and the judge during all phases of the trial, 

UVgYbh gdYW]vW `YUjY cZ h\Y :cifh( @b U`` W]fWiaghUbWYg& Ug

mentioned, a minimum social distance of six feet should 

be required. 

These courthouse safety procedures should be 

discussed with the lawyers as part of a pre-trial conference 

so that all parties understand what conduct during trial 

]g UWWYdhUV`Y( K\Y `UkmYfg g\ci`X VY hUg_YX k]h\ h\Y

duty of informing their clients and witnesses of the 

dfcdYf dfcWYXifYg( Nf]hhYb dfchcWc`g cf fi`Yg g\ci`X VY

provided to all participants and may be in the form of a 

court order. An up-to-date listing of actions by individual 

ZYXYfU` Wcifhg WUb VY ZcibX Uh rAiX]W]Ufm GfYdUfYXbYgg Zcf

Coronavirus.”3

K\YfY UfY U`gc gdYW]vW kUmg Wcifhg WUb \Y`d `]a]h

juror exposure to contagions. Some of the following 

measures may be used:

1. Avoid having jurors report until actually needed. 

=cf YlUad`Y& ]Z h\Y Wcifh Ubh]W]dUhYg Ubm ch\Yf

business will be conducted such as a civil settlement, 

guilty plea, or parole revocation, schedule jurors to 

arrive after such matters have concluded.

2. Limit the number of jurors assembled in one 

`cWUh]cb Vm Ug_]b[ ^ifcfg hc fYdcfh Zcf gYfj]WY cb U

staggered scheduled.

-( Gfcj]XY \UbX gUb]h]nYf UbX aUg_g hc ^ifcfg(

4. Consider impaneling extra alternates to guard 

against delays or mistrials for any reason.

/( IYei]fY h\Uh ^ifcfg fYdcfh X]fYWh`m hc U Wcifhfcca

as opposed to a jury assembly room.

6. To the extent possible, avoid passing exhibits 

VYhkYYb ^ifcfg #d`YUgY gYY VY`ck$(

1( IYei]fY ^ifcfg hc fYdcfh Vm d\cbY YUW\ acfb]b[

cZ hf]U` Wcbvfa]b[ h\Uh h\Y ^ifcf \Ug bch YldYf]YbWYX

any symptoms consistent with COVID-19. The 

manifestations of COVID-19 are protean. If a juror 

reports symptoms consistent with COVID-19 by 

phone, the juror should not be allowed to come to 

the courthouse. If a juror experiences symptoms 

consistent with COVID-19 while at the courthouse, 

the juror should be subject to immediate quarantine 

UbX U hYgh UXa]b]ghYfYX( Kc kU`_ h\fci[\ h\]g4 @Z U

person becomes ill, he or she will be immediately 

removed from the room and courthouse, sent home 

UbX Ug_YX hc WcbhUWh U d\mg]W]Ub( K\Y Wcifh WUbbch

tell someone with symptoms to go into quarantine 

or get a test. The juror should be excused and, if 

alternates are impaneled, an alternate juror should be 

substituted.

2( Kc h\Y YlhYbh dcgg]V`Y& WYfhU]b fYghfccag g\ci`X VY

designated for juror-only use and should be cleaned 

k]h\ X]g]bZYWhUbh UZhYf YUW\ VfYU_& `ibW\ UbX Uh h\Y

end of the day. Ideally, restrooms should have an 

open window. If that is not possible, engineering 

g\ci`X UXXfYgg h\Y U]f wck ]b h\Y fYghfccag( K\YgY

places are particularly problematic as many people 

use restrooms and they are usually small rooms. 

Additionally, disinfectant wipes should be readily 

available in the jury room and the restroom for use 

throughout the day. 

2 See FAQs for Businesses: Reducing the Spread of COVID-19 in Workplaces& :<EK<IJ =FI ;@J<8J< :FEKIFC 8E; GI<M<EK@FE& \hhdg4))kkk(WXW(
[cj)WcfcbUj]fig),*+3'bWcj)Wcaaib]hm)[YbYfU`'Vig]bYgg'ZUe(\ha` #`Ugh j]g]hYX AibY +& ,*,*$ #dfcj]X]b[ [i]XUbWY VUgYX cb h\Y eiYgh]cb rJ\ci`X kY VY gWfYYb]b[
Yad`cmYYg Zcf :FM@;'+3 gmadhcag #giW\ Ug hYadYfUhifY W\YW_g$6 N\Uh ]g h\Y VYgh kUm hc Xc h\Uh6s$(

3 Judiciary Preparedness for Coronavirus (COVID-19)& LE@K<; JK8K<J :FLIKJ& \hhdg4))kkk(igWcifhg([cj)bYkg),*,*)*-)+,)^iX]W]Ufm'dfYdUfYXbYgg'WcfcbUj]fig'
Wcj]X'+3 #`Ugh j]g]hYX AibY +& ,*,*$(
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V. Pre-Trial Stage 

Ii`Y +0 dfcj]XYg Zcf jUf]cig ]ggiYg hc VY UXXfYggYX

at pre-trial conferences. The conference should be robust 

in order to address as many issues as possible in advance 

of trial in order to maintain a physical distance of six 

feet and avoid community contact of exhibits. Included 

among the issues that should be addressed are: 

+( N\YfY `UkmYfg k]`` eiYgh]cb ^ifcfg Xif]b[ voir

dire and witnesses during trial such that all persons 

are more than six feet apart

,( K\Y `cWUh]cb cZ h\Y Wcifh fYdcfhYf #]Z U Wcifh

fYdcfhYf ]g dfYgYbh$

3. Handling as many evidentiary disputes as 

practicable by motions in limine in order to 

a]b]a]nY VYbW\ WcbZYfYbWYg

.( NUmg hc Y`]a]bUhY cf a]b]a]nY Yl\]V]hg VY]b[

dUggYX Uacb[ `UkmYfg& ^iX[Yg& k]hbYggYg& W`Yf_g&

bailiffs and jurors. If possible, project the exhibits on 

screens so that jurors do not have to touch any items. 

Otherwise, attorneys should consider providing 

YUW\ ^ifcf k]h\ h\Y]f ckb gYh cZ dfY'aUf_YX

Yl\]V]hg( =cf ib]eiY Yj]XYbWY h\Uh aUm fYei]fY

handling by lawyers, jurors and others, special 

dfYWUih]cbg g\ci`X VY hU_Yb hc a]b]a]nY h\Y f]g_ cZ

contamination.

VI. Trial

Ii`Y 11#U$ cZ h\Y =YXYfU` Ii`Yg cZ :]j]` GfcWYXifY

dfcj]XYg& r<jYfm hf]U` cb h\Y aYf]hg aigh VY WcbXiWhYX

in open court and, so far as convenient, in a regular 

Wcifhfcca ( ( ( s( N\]`Y h\]g fi`Y ]g W`YUf& YjYfm hf]U`

must be conducted in open court, there are various 

ch\Yf fi`Yg #X]gWiggYX ]b h\Y rGfYgYbhUh]cb cZ <j]XYbWY4

KYgh]acbm UbX <l\]V]hgs gYWh]cb infra$ h\Uh dfcj]XY Zcf

the possibility of testimony via pre-recorded depositions 

#Ii`Y -,$ cf fYU`'h]aY j]XYcWcbZYfYbW]b[ #Ii`Y .-$( Ii`Y

11#U$& \ckYjYf& gYYag hc dfYW`iXY h\Y dcgg]V]`]hm cZ U

completely online trial in which the lawyers and jurors 

participate from a remote location. Arguably, an online 

hf]U` ]g U rdf]jUhY hf]U`s k]h\]b h\Y aYUb]b[ cZ Ii`Y 11#U$&

unless there is public access to the trial. There is no legal 

dfYWYXYbh ]b giddcfh cZ U Wcad`YhY`m j]fhiU` #fYachY$ hf]U`(

The following subsections set forth considerations for live 

civil jury trials.

A. Jury Selection and Voir Dire

K\YdUbXYa]WdfYgYbhgdUfh]Wi`Uf`mX]ZvWi`hW\U``Yb[Yg

to the process of jury selection and voir dire, both of which 

have traditionally been accomplished by mass gathering. 

This section is intended to provide recommendations for 

jury selection from the time the venire panel enters the 

courtroom where the trial is being conducted until the 

^ifm ]g gkcfb ]b( K\]g gYWh]cb fYWc[b]nYg h\Uh h\]g dfcWYgg

varies from jurisdiction to jurisdiction and from state to 

federal courts. There are at least three ways to manage 

jury selection during periods of health crises including 

physical protections, using technology platforms, right 

g]n]b[ ^ifm dcc`g cf Ubm WcaV]bUh]cb cZ h\Y UVcjY(

Aifm gY`YWh]cb ]g [cjYfbYX Vm Ii`Y .1 cZ h\Y =YXYfU`

Ii`Yg cZ :]j]` GfcWYXifY UbX jUf]cig ghUhY fi`Yg cZ W]j]`

dfcWYXifY( Ii`Y .1#U$ dfcj]XYg& rK\Y Wcifh aUm dYfa]h

the parties or their attorneys to examine prospective 

jurors or may itself do so … .” Thus, the language of this 

fi`Y VfcUX`m UXXfYggYg h\Y rk\cs Vih ZU]`g hc UXXfYgg h\Y

r\cks cf rk\YfY(s Digh ^ifm gY`YWh]cb hU_Y d`UWY Xif]b[

cdYb Wcifh6 <jYb UVgYbh WcbgYbh Vm h\Y dUfh]Yg& XcYg U hf]U`

judge have the discretion to conduct jury selection online? 

J]ad`m dih& h\YfY ]g bch\]b[ ]b h\Y hYlh cZ Ii`Y .1 h\Uh

addresses or suggests that the examination of prospective 

jurors must be done in person, in open court, or that it may 

not be done online, through the use of technology.

K\YfY ]g bc fYdcfhYX WUgY h\Uh gdYW]vWU``m UXXfYggYg

the question as to whether voir dire can be held online in 

U j]fhiU` gYhh]b[( N\]`Y ]b'dYfgcb [Uh\Yf]b[ ]g dfYZYfUV`Y

during voir dire, the law does not prohibit other methods 

cZ eiYgh]cb]b[ U ^ifm dUbY`( =cf YlUad`Y& ZYXYfU` ^iX[Yg

have long used written initial juror questionnaires, the 

answers to which were obtained from jurors prior to the 

ZcfaUh]cb cZ h\Y jYb]fY Zcf U dUfh]Wi`Uf WUgY( Ii`Y .1#U$

Uih\cf]nYg h\Y Wcifh hc WcbXiWh voir dire without any 

UhhcfbYmg Ug_]b[ eiYgh]cbg& Ug Xc h\Y fi`Yg ]b gcaY ghUhYg(

Closed jury selection has even been endorsed when the 

Zc``ck]b[ Wf]hYf]U UfY aYh4 #+$ W`cgifY gYfjYg U WcadY``]b[

]bhYfYgh5 #,$ h\YfY ]g U giVghUbh]U` dfcVUV]`]hm h\Uh& ]b h\Y

absence of closure, this compelling interest would be 

\UfaYX5 UbX #-$ h\YfY UfY bc U`hYfbUh]jYg hc W`cgifY h\Uh

would adequately protect the compelling interest.4

N\Yh\Yf h\Y ^ifm gY`YWh]cb dfcWYgg ]g WcbXiWhYX ]b

person or through a virtual or remote platform, it should 

YbgifY h\Y dfchYWh]cb cZ dfcgdYWh]jY ^ifcfg( CcWU` #Y([(

4 K\Y 8Xj]gcfm :caa]hhYYg hc h\Y =YXYfU` Ii`Yg cZ :]j]` GfcWYXifY \UjY WcaaYbhYX cb =YX( I( :]j( G( .1 cb Zcif cWWUg]cbg g]bWY ]hg YbUWhaYbh4 +3-1& +300& +33+
UbX ,**1( EcbY cZ h\cgY WcaaYbhUf]Yg \UjY UXXfYggYX fYachY ^ifm gY`YWh]cb cihg]XY cZ cdYb Wcifh cf j]fhiU` ^ifm gY`YWh]cb ]b h\Y U[Y cZ hYW\bc`c[m( IY`UhYX`m& ,2
L(J(:( oo +20+'+21* WcbhU]b XYhU]`YX dfcj]g]cbg WcbWYfb]b[ giW\ aUhhYfg Ug h\Y aUbbYf cZ XfUk]b[ ^ifcfg Zfca h\Y k\YY`& ]adfcdYf Wf]hYf]cb Zcf X]geiU`]Zm]b[ dYcd`Y
Zfca h\Y ^ifm dcc` #Y([(& fUWY& fY`][]cb$& fUbXca`m gY`YWhYX jYb]fY& ZfYeiYbWm cZ gYfj]WY UbX biaVYfg cZ W\U``Yb[Yg( EcbY cZ h\YgY dfcj]g]cbg fYZYfYbWY cf ]ad`m U
requirement that jury selection occur in open court.
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Wcibhm$ \YU`h\ Uih\cf]h]Yg \UjY h\Y df]aY fYgdcbg]V]`]hm

and their dicta must be followed. They can choose to 

defer to the State Health Department. The CDC is only 

advisory.

If voir dire is conducted in person, the court must 

provide for the considerations discussed in Section IV, 

as well as social distancing, appropriate hygiene and 

X]g]bZYWh]cb dfchcWc`g& hYadYfUhifY)gmadhca W\YW_g&

igY cZ ZUWY aUg_g UbX [`cjYg& d`Yl][`Ugg X]j]XYfg UbX

use of non-courthouse facilities when available, such as 

auditoriums, theaters and large meeting facilities. 

@b cfXYf hc a]b]a]nY h\Y Uacibh cZ h]aY h\Uh ^ifcfg

must spend in person, hardship challenges could be 

handled in writing or by telephone request before the 

dfcgdYWh]jY ^ifcfg fYdcfh Zcf gYfj]WY( =cf YlUad`Y& h\Y ^ifm

summons can be fashioned to direct prospective jurors to 

call or email the court on a certain date and time. The 

judge can rule on the request prior to reporting in person. 

@b cfXYf hc a]b]a]nY h\Y biaVYf cZ dYcd`Y cWWidm]b[

the same space during voir dire, the court may limit the 

number of prospective jurors called at a time.

Despite these protective measures, there are a series 

of limitations and challenges with jury selection during 

the pandemic, including but not limited to the following: 

d\mg]WU` VUff]Yfg h\Uh aUm ]adUWh h\Y YZvW]YbWm cZ h\Y

jury selection process;  a reduction in the diversity of 

prospective jurors appearing for jury service due to 

hfUbgdcfhUh]cb ]ggiYg #aUgg hfUbgdcfh \Ug VYYb `]a]hYX cf

ibUjU]`UV`Y Xif]b[ h\Y dUbXYa]W$5 ZYUfg cZ WcbhfUWh]b[

:FM@;'+3 fYgi`h]b[ ]b U rW\]``]b[s YZZYWh cb ^ifm

dUfh]W]dUh]cb5 ]b h\Y WUgY cZ fYachY ^ifm gY`YWh]cb& X]ZvWi`hm

in effectively assessing a prospective juror’s reactions, 

body language and non-verbal affect and assuring the 

quality and veracity of responses by potential jurors since 

they are not participating in person; and limitations based 

upon technology not being available to all socio-economic 

groups. 

Aifm gY`YWh]cb ig]b[ U j]fhiU` d`UhZcfa aUm VY Ub

option for some courts. The process for jury selection 

a][\h ]bW`iXY h\Y Zc``ck]b[ WcbWYdhg( =]fgh& h\Y ^ifm

summons would inquire of prospective jurors whether 

h\Ym \UjY U kcf_]b[ WcadihYf k]h\ U WUaYfU UbX ]bhYfbYh

access. If the requisite technology is unavailable, they 

would be directed to a government center to complete the 

process on a computer with the necessary amenities to 

complete the process in a safe environment. Second, an 

online jury questionnaire would be completed following 

remote administration of the oath by the presiding 

judge. Then, completed juror questionnaires would be 

UjU]`UV`Y Zcf fYj]Yk UbX X]gWigg]cb)XYhYfa]bUh]cbg Ug hc

X]geiU`]vWUh]cb Zcf WUigY& \UfXg\]d& YhW( Aifm gY`YWh]cb

could proceed with the venire panel logging into a portal 

#Yl( Qcca cf D]WfcgcZh KYUag$ Zcf cfU` voir dire to be 

conducted. The court could also schedule voir dire of 

limited groups or even oral individual questioning via 

virtual or live appearances.

AiX[Yg k]`` \UjY hc VY a]bXZi` UVcih fYa]bX]b[

jurors to participate in the jury selection in a private 

location, away from distractions including others who live 

in their household. Some inappropriate conduct may not 

be visible to judges, e.g., if a prospective juror is searching 

h\Y ]bhYfbYh& kUhW\]b[ U v`a cf fYUX]b[ ch\Yf XcWiaYbhg

during the voir dire. Such conduct may be particularly 

harmful if the prospective juror is investigating the case 

during the voir dire( AiX[Yg k]`` bYYX hc fYa]bX h\Y

prospective jurors of their oath, but there may not be any 

way for the judges to be alerted to such conduct.

Other challenges include the ability to assure the 

veracity of the prospective jurors’ responses because they 

are not physically present before their peers, attorneys and 

the judge; the ability to evaluate the prospective jurors due 

to limitations in registering non-verbal communication 

UbX aU_]b[ X]fYWh YmY WcbhUWh5 UbX h\Y `UW_ cZ X]jYfgY

prospective jurors due to unavailability and access to 

technology. 

B. Opening Statements and Closing Arguments

Once an appropriate forum is selected for an in-person 

jury trial, opening statements and closing arguments can 

proceed in accordance with the general health safety 

recommendations stated in Section IV, including seating 

jurors in the gallery. Because of physical distancing 

requirements, challenges that may arise include logistical 

issues with the jurors being able to see and hear the evidence 

UbX h\Y k]hbYggYg( =cf UiX]hcfm ]ggiYg& h\Y Wcifhfcca aUm

bYYX hc VY Yei]ddYX k]h\ a]Wfcd\cbYg UbX gdYU_Yfg( @Z

exhibits are being displayed during opening and closing 

arguments, parties may need to use multiple screens. 

IY[i`Uf VfYU_g g\ci`X VY hU_Yb hc aU]bhU]b U]f wck ]b h\Y

forum. Courts may also elect to install plexiglass shields 

in front of and to the sides of jurors and the witness box to 

provide additional protection.5

Some courts have discussed the possibility of having 

sworn jurors watch the proceedings through a closed-

circuit television from a separate room, away from the 

UhhcfbYmg& Wcifh fYdcfhYf& W`Yf_ ghUZZ UbX ^iX[Y( K\]g ]g

not ideal, but it would permit the court to control the 

sworn jurors’ environment and allow the jurors to see 

the dynamic between the parties and the witness. Having 

more than one camera view of the courtroom would be 

\Y`dZi` hc h\Y vbXYfg cZ ZUWh( 8XX]h]cbU``m& h\Y Wcifh kci`X

5 K\Y gW]Ybh]vW UXj]gcfg hc h\Y 8:K= k]g\ hc aU_Y W`YUf h\Uh d`Yl][`Ugg g\]Y`Xg UbX VUff]Yfg g\ci`X VY igYX ]b UXX]h]cb hc& UbX bch ]b `]Yi cZ& dfcdYf ZUWY aUg_g UbX
coverings.
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need a camera and television screen in order to see the 

jurors and be assured that they are attentive and able to 

Ug_ eiYgh]cbg cf aU_Y fYeiYghg& Ug kY`` Ug Wcad`]Ubh k]h\

jury instructions and health and safety rules. Alternatively, 

Ub Uih\cf]nYX Wcifh U[Ybh Wci`X VY dfYgYbh k]h\ h\Y ^ifcfg

and alternates to monitor and assist with any juror request.

C. Presentation of Evidence: Testimony and Exhibits 

K\YfY UfY hkc dUfhg hc h\]g gYWh]cb( =]fgh& h\YfY

is a discussion of ways courts can ensure adequate 

presentation of testimony. Second, there is a discussion of 

ways to present exhibits to reduce or eliminate the physical 

handling and transfer of exhibits between courtroom 

participants and controlled movement in the courtroom.

1. Presentation of Witness Testimony

U( KYgh]acbm KU_Yb ]b FdYb :cifh

LbXYf Ii`Y .-& k]hbYgg hYgh]acbm aigh VY hU_Yb

in open court. The fundamental role of the jury is to 

determine the facts by judging the credibility of witnesses 

and weighing the evidence introduced at trial. In order 

to execute its main function, seeing and hearing the 

k]hbYgg ]b dYfgcb ]g Wf]h]WU`( K\Y CY[]g`UhifY fYWc[b]nYX

h\Uh rRhS\Y jYfm WYfYacbm cZ hf]U` UbX h\Y dfYgYbWY cZ h\Y

ZUWhvbXYf aUm YlYfh U dckYfZi` ZcfWY Zcf hfih\ hY``]b[(

The opportunity to judge the demeanor of a witness face-

to-face is accorded great value in our tradition.”6 <jYfm

^if]gX]Wh]cb \Ug gdYW]vW ^ifm ]bghfiWh]cbg Zcf ^iX[]b[

witness credibility. Uniform in the instructions is the 

^iX[aYbh cZ h\Y aUbbYf ]b k\]W\ h\Y k]hbYgg hYgh]vYX

q \ck h\Y k]hbYgg `cc_YX& UWhYX UbX gdc_Y Xif]b[

hYgh]acbm( 8Wh]cbg h\Uh UZZYWh WfYX]V]`]hm ]bW`iXY `cc_]b[

at documents, counsel, or other persons in the courtroom 

during testimony. A fulsome opportunity to assess all 

aspects of the demeanor of witnesses is vital to the process 

of weighing credibility.

Ii`Y.-U`gcfYWc[b]nYg h\UhWcadY``]b[W]fWiaghUbWYg

may warrant remote testimony, but that appropriate 

safeguards to promote truth and veracity must be present.7

K\Y 8Xj]gcfm :caa]hhYY ]bghfiWhYX4 rJUZY[iUfXg aigh

VY UXcdhYX h\Uh YbgifY UWWifUhY ]XYbh]vWUh]cb cZ h\Y

k]hbYgg UbX h\Uh dfchYWh U[U]bgh ]bwiYbWY Vm dYfgcbg

dfYgYbh k]h\ h\Y k]hbYgg( 8WWifUhY hfUbga]gg]cb `]_Yk]gY

aigh VY UggifYX(s @h U`gc ]bghfiWhYX h\Uh rRfSYachY

transmission must be approached cautiously.”2 =ifh\Yf&

depositions are preferred over remote live transmission:  

rFfX]bUf]`m XYdcg]h]cbg& ]bW`iX]b[ j]XYc XYdcg]h]cbg&

provide a superior means of securing the testimony of a 

witness who is beyond the reach of a trial subpoena, or 

cZ fYgc`j]b[ X]ZvWi`h]Yg ]b gW\YXi`]b[ U hf]U` h\Uh WUb VY

attended by all witnesses. Deposition procedures ensure 

the opportunity of all parties to be represented while the 

witness is testifying.”9

In deciding whether to permit testimony in open 

court by contemporaneous transmission from a different 

location, courts have relied heavily on the comments to 

Ii`Y .-(10 K\Y Zc``ck]b[ bchYg UfY ]bZcfaUh]jY4 rK\Y

most persuasive showings of good cause and compelling 

W]fWiaghUbWYg UfY `]_Y`m hc Uf]gY k\Yb U k]hbYgg ]g ibUV`Y

to attend trial for unexpected reasons, such as accident or 

illness, but remains able to testify from a different place. 

Contemporaneous transmission may be better than an 

UhhYadh hc fYgW\YXi`Y h\Y hf]U`& dUfh]Wi`Uf`m ]Z h\YfY ]g U f]g_

that other — and perhaps more important — witnesses 

might not be available at a later time.”11 =ifh\Yf& rR[SccX

cause and compelling circumstances may be established 

with relative ease if all parties agree that testimony should 

be presented by transmission. The court is not bound by 

a stipulation, however, and can insist on live testimony. 

IY^YWh]cb cZ h\Y dUfh]Ygu U[fYYaYbh k]`` VY ]bwiYbWYX&

among other factors, by the apparent importance of the 

testimony in the full context of the trial.”12

If the court permits remote testimony, the initial 

safeguard considerations include:

1. Verifying the identity of the witness.

,( 8ggif]b[ h\Uh h\Y fYachY hYW\bc`c[m k]`` kcf_(

3. Identifying evidentiary objections prior to 

testimony.

4. Identifying any documents or exhibits to be used 

with the witness during testimony.

5. Providing such exhibits to the witness.

6 =<;( I( :@M( G( .-& EchYg cZ h\Y 8Xj]gcfm :caa]hhYY #+330$(

7 =<;( I( :@M( G( .-(

2 =<;( I( :@M( G( .-& EchYg cZ h\Y 8Xj]gcfm :caa]hhYY #+330$(

9 Id.

10 See e.g., Nexen Petroleum U.S.A., Inc. v. Ensco Offshore Co.& Ec( 04+-'**0*.& ,*+/ NC 0/++213& Uh %3p+* #N(;( CU( FWh( ,1& ,*+/$(

11 =<;( I( :@M( G( .-& EchYg cZ h\Y 8Xj]gcfm :caa]hhYY #+330$(

12 Id.
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0( <bgif]b[ h\Uh h\Y k]hbYgg k]`` VY U`cbY UbX \Ug

only the approved exhibits in that room during the 

testimony.

1( <bgif]b[ h\Uh h\Y k]hbYgg XcYg bch UWWYgg h\Y

internet or have contact with outside parties during 

h\Y hYgh]acbm( @b cfXYf hc Zi`v`` h\YgY fYei]fYaYbhg&

the Court may order the witness to report to a secure 

`cWUh]cb k]h\ Ub Uih\cf]nYX Wcifh U[Ybh& giW\ Ug U

bchUfm diV`]W cf `Uk YbZcfWYaYbh cZvWYf( K\]g WUb

be accomplished at a remote federal courthouse or 

ch\Yf [cjYfbaYbh Vi]`X]b[( K\Y Uih\cf]nYX Wcifh

agent will verify the identity of the witness and 

monitor the witness throughout the testimony. If 

the witness engages in any inappropriate conduct, 

h\Y Uih\cf]nYX Wcifh U[Ybh k]`` fYdcfh hc h\Y Wcifh

immediately.13  There is legal authority for ordering 

that the party requesting remote testimony pay for 

the costs associated with it.14

 b. Deposition Testimony

Depositions are addressed because they are such a 

_Ym dUfh cZ h\Y X]gWcjYfm dfcWYgg UbX ZfYeiYbh`m UfY h\Y

means by which testimony is presented at trial. Under 

=YXYfU` Ii`Y cZ :]j]` GfcWYXifY -,& XYdcg]h]cbg UfY Ub

alternate means of presenting testimony at trial.

]( KU_]b[ ;Ydcg]h]cbg Vm IYachY DYUbg

N\Yb h\Y k]hbYgg& h\Y `UkmYfg UbX h\Y Wcifh fYdcfhYf

cannot be in the same room due to the pandemic or 

another reason, there are practical and legal issues. The 

vfgh ]g UXa]b]ghYf]b[ h\Y cUh\(

Ii`Y ,2#U$#+$ dfcj]XYg&

U XYdcg]h]cb aigh VY hU_Yb VYZcfY4 #8$ Ub cZvWYf

Uih\cf]nYX hc UXa]b]ghYf cUh\g Y]h\Yf Vm ZYXYfU` `Uk

cf Vm h\Y `Uk ]b h\Y d`UWY cZ YlUa]bUh]cb5 cf #9$ U

person appointed by the court where the action is 

dYbX]b[ hc UXa]b]ghYf cUh\g UbX hU_Y hYgh]acbm(

Digh h\Y cZvWYf UXa]b]ghYf]b[ h\Y cUh\ VY ]b h\Y gUaY

room as the witness? The traditional answer is yes unless 

the parties consent otherwise.15 Ii`Y ,3 U``ckg dUfh]Yg hc

WcbgYbh hc hU_]b[ XYdcg]h]cbg ]b Ubm aUbbYf h\Ym W\ccgY(

Ii`Y -*#V$ U``ckg dUfh]Yg hc j]XYc fYWcfX XYdcg]h]cbg

and, either on consent or by court order, for depositions to 

VY hU_Yb Vm fYachY aYUbg( K\YgY aYh\cXg \UjY VYWcaY

jYfm ]adcfhUbh ]b h\]g :FM@;'+3 YfU( LbXYf Ii`Y -*#V$

#.$& XYdcg]h]cbg Vm fYachY aYUbg UfY dfYgiadh]jY`m jU`]X

forms of discovery and the movant need only show a 

legitimate reason for proceeding in this manner, such as 

vbUbW]U` \UfXg\]d5 h\ig U dUbXYa]W g\ci`X giZvWY( K\Y

burden then shifts to the party opposing the deposition by 

remote means.16

13 In Alcalá v. Hernández& Ec( .4+.'Wj'*.+10'I9?'K<I& ,*+/ NC +23-,3+& Uh %- #;(J(:( 8df( ,1& ,*+/$& h\Y ;]ghf]Wh :cifh cZ Jcih\ :Ufc`]bU `U]X cih gYjYfU`
gUZY[iUfXg h\Uh kci`X YbgifY h\Y k]hbYggYg kYfY Uddfcdf]UhY`m ]XYbh]vYX UbX dfYjYbhYX Zfca cihg]XY ]bwiYbWY( =]fgh& h\Y Wcifh fYei]fYX h\Y dYh]h]cbYf UbX k]hbYgg hc
fYdcfh hc U `cWU` [cjYfbaYbh cZvWY ]b \]g bUh]jY DYl]Wc( JYWcbX& idcb Uff]jU`& h\Y dYh]h]cbYf UbX h\Y k]hbYgg kci`X dfcj]XY XcWiaYbhUh]cb hc jYf]Zm h\Y]f ]XYbh]h]Yg
k]h\ h\Y Wcifh df]cf hc h\Y]f hYgh]acbm( K\]fX& h\Y Wcifh ghUZZ h\Yb \Y`dYX h\Y dYh]h]cbYf UbX k]hbYgg hfciV`Yg\cch h\Y]f hYW\bc`c[m ]b UXjUbWY cZ h\Y hf]U`( =cifh\& h\Y
dYh]h]cbYf UbX k]hbYgg kYfY cfXYfYX hc hYgh]Zm gYdUfUhY`m& ]b U W`cgYX fcca& ZfYY cZ Ubm cihg]XY ]bwiYbWY( =]Zh\& Ubm XcWiaYbhUfm Yj]XYbWY dfYgYbhYX hc h\Y dYh]h]cbYf
UbX k]hbYgg kUg dfY'aUf_YX UbX dfcj]XYX hc h\Ya hc ZUW]`]hUhY h\Y]f hYgh]acbm( =]bU``m& h\Y Wcifh cfXYfYX h\Y dYh]h]cbYf #h\fci[\ WcibgY`$ hc dUm Ubm Wcghg UggcW]UhYX
with the remote testimony. See In re RFC & ResCap Liquidating Tr. Action, Ec( *4+-'Wj'-./+ #JIE)?9$& ,*,* NC +,2*3-+& Uh %-p. #;( D]bb( DUf( +-& ,*,*$
#@b `][\h cZ h\Y WcfcbUj]fig& h\Y Wcifh ghUhYX ]h kci`X WcbXiWh h\Y vbU` hkc XUmg cZ hf]U` fYachY`m Uh U ZihifY XUhY( K\Y :cifh kUg UXj]gYX Vm @K h\Uh h\Y acgh fY`]UV`Y
UbX gYWifY j]XYc `]b_ kci`X VY cVhU]bYX Uh ch\Yf ZYXYfU` Wcifh\cigYg& UbX h\ig X]fYWhYX h\Y dUfh]Yg hc WcbXiWh Wfcgg'YlUa]bUh]cbg Zfca U `cWU` ZYXYfU` Wcifh\cigY cZ
their choice. The parties were ordered to identify the courthouse and the lead IT videoconferencing person from each courthouse so that IT could communicate with 

h\Ya dfcadh`m($5 see also Ji v. Jling Inc.& Ec( +/':M'.+3. #J@C$& ,*+1 NC 0/*+20/& Uh %- #<(;(E(P( ;YW( +3& ,*+1$ #K\Y Wcifh X]fYWhYX h\Uh& k]h\ h\Y YlWYdh]cb cZ U
j]XYc[fUd\Yf k]h\ bc _bck`YX[Y cZ h\Y giVghUbh]jY ZUWhg cZ h\Y WUgY& h\Y k]hbYgg VY U`cbY ]b h\Y fcca k\YfY \Y kUg hc hYgh]Zm ib`Ygg h\Y Wcifh X]fYWhYX ch\Yfk]gY& UbX
\Y aUm bch WcbjYfgY k]h\ UbmcbY UVcih \]g hYgh]acbm Xif]b[ h\Y WcifgY cZ \]g hYgh]acbm($5 Lopez v. Miller& 3+/ =( Jidd( ,X -1-& -30 b(3 #<(;(E(P( ,*+-$ #ghUh]b[ h\Uh
rYjYfmcbY ]b h\Y Wcifhfcca kUg UV`Y hc gYY UbX \YUf Rh\Y k]hbYggS UbX h\Y dYcd`Y k]h\ \]as$5 Flores v. Alvarado& Ec( -4+1'Wj'/+.'IA:';J:& ,*+2 NC +031-+.& Uh
%, #N(;(E(:( 8df( 0& ,*+2$ #@b U WUgY ]bjc`j]b[ U a]bcf k]hbYgg ]b <` JU`jUXcf& h\Y Wcifh ZcibX j]XYc WcbZYfYbW]b[ kUg Uddfcdf]UhY& Vih fYei]fYX h\Uh h\Y dYh]h]cbYf
hYgh]Zm Zfca U df]jUhY fcca& ZfYY Zfca cihg]XY ]bwiYbWY& UbX h\Uh dYh]h]cbYfug WcibgY` VY fYgdcbg]V`Y Zcf aU_]b[ gifY h\Y hYW\bc`c[]WU` ghYdg kYfY ]b d`UWY hc aU_Y h\Y
fYachY j]XYcWcbZYfYbWY ZYUg]V`Y& UbX aUm kcf_ k]h\ Wcifh\cigY ghUZZ hc UWWcad`]g\ h\Uh cV^YWh]jY($5 In re Rand Int’l Leisure Prods., LLC, No. 10-71497-ast, 2010 

9Ub_f( C<O@J +320& Uh %+. #<(;(E(P( AibY +0& ,*+*$ #`]a]h]b[ k\c Wci`X VY dfYgYbh Xif]b[ fYachY hYgh]acbm hc Ub UhhcfbYm k\c kUg dfc\]V]hYX Zfca WcbZYff]b[ k]h\
h\Y k]hbYgg& U j]XYcWcbZYfYbWY cdYfUhcf& UbX U hfUbg`Uhcf& ]Z bYWYggUfm$5 Mission Capital Works, Inc. v. SC Rests., Inc(& Ec( :'*1'+2*1& ,**2 NC /+**-+-& Uh %+ b(+,
#N(;( NUg\( ;YW( -& ,**2$5 Scott Timber, Inc. v. United States& 3- =YX( :`( .32& /*+ #,*+*$ #Uddfcj]b[ Ug U fYUgcbUV`Y gUZY[iUfX h\Y fYei]fYaYbh h\Uh bc cbY ch\Yf
h\Ub h\Y k]hbYgg VY dfYgYbh Xif]b[ fYachY hYgh]acbm UbX dfcj]XY XcWiaYbhUfm Yj]XYbWY ]b UXjUbWY$(

14 Monserrate v. K .K. Mach. Co.& Ec( +*p-1-,& ,*+- NC +.+,+3.& Uh %. #<(;(E(P( 8df( 2& ,*+-$(

15 See Aquino v. Auto. Serv. Indus. Ass’n, 3- =( Jidd( ,X 3,,& 3,-p,. #E(;( @``( ,***$ #rK\Y acgh `c[]WU` UbX cVj]cig WcbghfiWh]cb cZ h\YgY fi`Yg fYei]fYg h\Y bchUfm
cf Wcifh fYdcfhYf hc VY ]b h\Y dfYgYbWY cZ h\Y XYdcbYbh Xif]b[ h\Y hY`Yd\cb]W XYdcg]h]cb& fUh\Yf h\Ub ]b h\Y dfYgYbWY cZ h\Y UhhcfbYmg WcbXiWh]b[ h\Y YlUa]bUh]cb(s$5 see 

also United States v. Ruiz-Castro, 3, =(-X +/+3& +/-- #+*h\ :]f( +300$ #cjYffi`YX cb ch\Yf [fcibXg$5 Kaufman v. Equifax LLC, :M +.'+.2'9C>';C:':JF& ,*+/
L(J( ;]gh( CYl]g +.+2+/ #;( Dcbh( FWh( +0& ,*+/$5 Menovcik v. BASF Corp.& Ec( *3'+,*30& ,*+* NC .201.*2 #<(;( D]W\( Ecj( ,-& ,*+*$5  Phye v. Thill, No. 06-

+-*3'DC9& ,**1 NC ,02++*0& Uh %+ #;( BUb( JYdh( 1& ,**1$(

16 See Anguile v. Gerhart& Ec( 3-'3-.& +33- NC .+.00/& Uh %, #;(E(A( FWh( 1& +33-$ #eich]b[ Jahr v. IU Intern. Corp.& +*3 =(I(;( .,3& .-*'.-+ #D(;(E(:( +320$$
#rK\Y :cifh vbXg h\Uh Ii`Y -*#V$#1$ Rbck Ii`Y -+& ;Ydcg]h]cb Vm Nf]hhYb HiYgh]cbgS g\ci`X VY WcbghfiYX in para materia k]h\ giVgYWh]cb #V$#.$( 9ch\ \UjY U
joint purpose of reducing the cost of federal litigation by providing alternatives to traditional stenographic depositions.  The courts have not required a showing of 

YlhfUcfX]bUfm W]fWiaghUbWYg VYZcfY [fUbh]b[ Ii`Y -*#V$#.$ ach]cbg( ( ( ( K\ig& idcb []j]b[ U `Y[]h]aUhY fYUgcb Zcf hU_]b[ U XYdcg]h]cb hY`Yd\cb]WU``m& h\Y acjUbh
bYYX bch Zifh\Yf g\ck Ub YlhfUcfX]bUfm bYYX Zcf h\Y XYdcg]h]cb( IUh\Yf& h\Y VifXYb ]g cb h\Y cddcg]b[ dUfhm hc YghUV`]g\ k\m h\Y XYdcg]h]cb g\ci`X bch VY WcbXiWhYX
hY`Yd\cb]WU``m(s$(
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In the past two months, there have been abundant 

federal trial court decisions adjudicating disputes about 

whether depositions should be postponed because lawyers 

cannot be in the room with the witness or whether those 

should proceed by remote means. The courts have most 

often sided with the parties wishing to proceed remotely.17

N\]`Y ]h a][\h VY dfYZYfUV`Y hc VY dfYgYbh k]h\ h\Y k]hbYgg&

gUWf]vW]b[ h\Uh ]g U gaU`` df]WY hc dUm Zcf Wcbh]bi]b[ hc acjY

a case toward its necessary prompt disposition by trial or 

otherwise. Courts have noted that the end is not in sight or 

UggifYX k\Yb ]h WcaYg hc h\Y dUbXYa]W( K\Y8:K= ghfcb[`m

encourages the use of remote means for depositions if to do 

ch\Yfk]gY kci`X fYgi`h ]b Ubm XY`Um ]b hU_]b[ XYdcg]h]cbg(

 ii. Admission of Deposition Testimony at Trial

Ii`Y -, XcYg bch dfcj]XY U aYUbg Zcf U dUfhm hc cZZYf

into evidence at trial its own witness’s deposition testimony 

k]h\cih U g\ck]b[ cZ ribUjU]`UV]`]hm(s Ii`Y -,#U$#.$

provides: 

A party may use for any purpose the deposition of 

U k]hbYgg& k\Yh\Yf cf bch U dUfhm& ]Z h\Y Wcifh vbXg4

#8$ h\Uh h\Y k]hbYgg ]g XYUX5 #9$ h\Uh h\Y k]hbYgg ]g

more than 100 miles from the place of hearing or 

trial or is outside the United States, unless it appears 

that the witness’s absence was procured by the party 

cZZYf]b[ h\Y XYdcg]h]cb5 #:$ h\Uh h\Y k]hbYgg WUbbch

UhhYbX cf hYgh]Zm VYWUigY cZ U[Y& ]``bYgg& ]bvfa]hm&

cf ]adf]gcbaYbh5 #;$ h\Uh h\Y dUfhm cZZYf]b[ h\Y

deposition could not procure the witness’s attendance 

Vm giVdcYbU5 cf #<$ cb ach]cb UbX bch]WY& h\Uh

YlWYdh]cbU` W]fWiaghUbWYg aU_Y ]h XYg]fUV`Y q ]b

the interest of justice and with due regard to the 

importance of live testimony in open court — to 

permit the deposition to be used.

@h gYYag `]_Y`m h\Uh h\Y W]fWiaghUbWYg cZ U dUbXYa]W

kci`X kUffUbh U vbX]b[ h\Uh U k]hbYgg ]g ribUjU]`UV`Ys

within the meaning of this rule, but there are no reported cases 

cb h\Uh dc]bh mYh( 8 dYfgcb Uh g][b]vWUbh f]g_ hc UWei]fY h\Y

j]fig cf hc giZZYf gYf]cig Wcad`]WUh]cbg Zfca h\Y j]fig `]_Y`m

Wcbgh]hihYg cbY k\c rWUbbch UhhYbXs ibXYf giV'dUfU[fUd\

#:$( K\Y Wcifhg ZfYY`m U``ck h\Y igY cZ XYdcg]h]cbg ibXYf

Ii`Y -,#U$#.$#:$ k\Yb h\YfY ]g Uddfcdf]UhY XcWiaYbhUh]cb

from a physician advising against travel.+2  A pandemic 

Wci`X U`gc Wcbgh]hihY rYlWYdh]cbU` W]fWiaghUbWYgs ibXYf

giV'dUfU[fUd\ #<$( ;if]b[ U dUbXYa]W'[YbYfUhYX bUh]cbU`

emergency and for 30 days thereafter, the answer is 

probably yes.19 9YmcbX h\Uh& ]h `]_Y`m XYdYbXg cb `cWU`

conditions and the circumstances of the witness. The trial 

judge will be afforded broad discretion.

Courts have considered a number of factors when 

determining whether exceptional circumstances warrant 

the use of deposition testimony in lieu of live testimony 

at trial, including: substantial delay caused by witness’s 

travel,  travel expenses,21  the importance of assessing the 

witness’s credibility,22  and the opposing party’s ability to 

17 See e.g., Jae Props., Inc. v. Amtax Holdings 2001-XX, LLC& Ec( +3Wj,*1/'A8?'CC& ,*,* L(J( ;]gh( C<O@J 2-.+2 #J(;( :U`( DUm +,& ,*,*$5 Djurdjevich v. Flat 

Rate Movers, Ltd.& Ec( +1':M',0+ #8AE$ #9:D$& ,*,* L(J( ;]gh( C<O@J 2,.,2 #J(;(E(P( DUm 2& ,*,*$5 United States ex rel. Chen v. K.O.O. Constr., Inc., No. 

+1':M',0+& ,*,* NC ,-+3++3 #J(;(E(P( DUm 2& ,*,*$5 Cavanaugh v. Cty. of San Diego& Ec( +2Wj,//1'9<E'CC& ,*,* L(J( ;]gh( C<O@J 2*13, #J(;( :U`( DUm 1&
,*,*$5 $0/(1*.++ 4" %'/ #.*,0 &/.5*) %(-" #.23"& Ec( +3Wj+*-*'>G:'CC& ,*,* L(J( ;]gh( C<O@J 10-3- #8df( -*& ,*,*$5 Grano v. Sodexo Mgmt(& Ec( +2Wj+2+2'
>G:#9D$& ,*,* L(J( ;]gh( C<O@J 1,20, #J(;( :U`( 8df( ,.& ,*,*$(

+2 See, e.g., Scarfarotti v. Bache & Co., Inc.& .-2 =( Jidd( +33& ,*, #J(;(E(P( +311$ #rNY vbX :Ufncug XYdcg]h]cb hYgh]acbm UXa]gg]V`Y ( ( ( ( :Ufnc VYWUaY ]`` UbX
idcb XcWhcfug UXj]WY X]X bch aU_Y h\Y hf]d Zfca Lh]WU& E(P( hc DUb\UhhUb( Ech\]b[ hc h\Y WcbhfUfm kUg UXjUbWYX( NY UWWYdh h\Y Yld`UbUh]cb( NY fYWY]jY h\]g
k]hbYggu hYgh]acbm Vm kUm cZ XYdcg]h]cb #d`U]bh]ZZg \UX Zi`` cddcfhib]hm hc eiYgh]cb \]a Uh h\Uh h]aY($s$(

19 Cf. :cfcbUj]fig 8]X& IY`]YZ& UbX <Wcbca]W JYWif]hm 8Wh& GiV( C( ++0'+-0& JYWh]cb +/**,(

20 See, e.g. Bickel v. Korean Air Lines Co., Ltd.& 30 =(-X +/+& +// #0h\ :]f( +330$ #rN\]`Y& ]b fYhfcgdYWh& ]h UddYUfg h\Uh h\Y hkc YldYfhg Wci`X \UjY kcibX id h\Y]f
hYgh]acbm ]b NUg\]b[hcb& WUi[\h Ub YjYb]b[ w][\h hc ;Yhfc]h& UbX VYYb UjU]`UV`Y hc hYgh]Zm h\YfY h\Y Zc``ck]b[ acfb]b[& kY aigh fYj]Yk h\Y X]ghf]Wh Wcifhug XYW]g]cb
k]h\ Ub UddfYW]Uh]cb Zcf h\Y X]ZvWi`h]Yg cZ Ybgif]b[ h\Y gacch\ dfc[fYgg]cb cZ h\Y dfcWYYX]b[g ]b ]hg Wcifh( N\Yb h\Y Wcifh ]b]h]U``m XYW]XYX hc U``ck h\Y j]XYchUdYX
hYgh]acbm& ]h X]X bch _bck h\Uh h\Y YldYfhg kci`X vb]g\ h\Y]f hYgh]acbm ]b NUg\]b[hcb ]b h]aY hc UddYUf ]b ;Yhfc]h( FbWY Rh\Y dUfhm cddcg]b[ h\Y igY cZ h\Y XYdcg]h]cbgS
]bZcfaYX h\Y Wcifh RcZ h\Uh ZUWhS& h\Y d`U]bh]ZZ kUg U`fYUXm ]b h\Y a]XX`Y cZ cZZYf]b[ h\Y j]XYchUdYX hYgh]acbm( FfXYf]b[ h\Y d`U]bh]ZZ hc dfcXiWY cbY cf Vch\ cZ h\Y
witnesses for live testimony could have resulted in a substantial delay. Considering that the testimony that the experts would have given ‘live’ was substantially the 

gUaY Ug h\Y hYgh]acbm cb j]XYchUdY& UbX h\Uh h\Y j]XYchUdYX hYgh]acbm cWWiffYX Uh U df]cf hf]U` ]b h\]g gUaY WUgY& kY UfY bch tvfa`m Wcbj]bWYXu h\Uh h\Y X]ghf]Wh Wcifh
YffYX ]b U``ck]b[ h\Y j]XYchUdYX hYgh]acbm hc Wcbh]biY(s$(

21 See Robinson v. Food Serv. of Belton, Inc.& .+/ =( Jidd( ,X +,-,& +,-2p-3 #;( BUb( ,**/$ #rRG`U]bh]ZZS W`U]aYX XUaU[Yg ]b h\Y Uacibh cZ fci[\`m "/**(**( @b
U`` `]_Y`]\ccX& ]h kci`X \UjY Wcgh R\YfS acfY h\Ub h\Uh hc hfUjY` hc BUbgUg :]hm hc UhhYbX hf]U`& ]bW`iX]b[ U]fZUfY UbX \chY` YldYbgYg( K\]g ZUWh kY][\g ]b ZUjcf cZ
dYfa]hh]b[ RG`U]bh]ZZS hc dfYgYbh \Yf hYgh]acbm j]U XYdcg]h]cb(s$5 Borchardt v. United States& +-- =(I(;( /.1 #<(;(N]g(+33+$ #:cgh X]ZZYfYbh]U` cZ "-1/ Zcf XYdcg]h]cb
hYgh]acbm cZ k]hbYgg UbX VYhkYYb "+&*** UbX +&,/* Zcf `]jY hYgh]acbm cZ k]hbYgg kUg rYlWYdh]cbU` W]fWiaghUbWYs ibXYf Ii`Y -,#U$#-$#<$ k\YfY d`U]bh]ZZug hchU`
W`U]a kUg cb`m "+,&.*,($5 Lopez v. NTI, LLC& 1.2 =( Jidd( ,X .1+ #;( DX( ,*+*$ #UXXfYgg]b[ h\Y UbU`c[cig ]ggiY cZ k\Yh\Yf k]hbYggYg g\ci`X VY dYfa]hhYX hc hYgh]Zm
j]U j]XYcWcbZYfYbW]b[ Uh hf]U` difgiUbh hc Ii`Y .-& X]gWiggYX VY`ckqG`U]bh]ZZg XYacbghfUhYX [ccX WUigY hc igY j]XYcWcbZYfYbW]b[ ]b `]Yi cZ `]jY hYgh]acbm Uh hf]U`
]b DUfm`UbX Zcf h\cgY `UVcfYfg k\c fYg]XYX ]b ?cbXifUg& k\YfY ?cbXifUb kcf_Yfg aUXY `Ygg h\Ub "1&*** U mYUf& ZcfW]b[ h\Ya hc hfUjY` hc h\Y Lb]hYX JhUhYg kci`X
]adcgY giVghUbh]U` \UfXg\]d& UbX XYZYbXUbh kci`X bch VY dfY^iX]WYX g]bWY YUW\ k]hbYgg kci`X hYgh]Zm ]b cdYb Wcifh& ibXYf cUh\ UbX ZUWY Wfcgg'YlUa]bUh]cb($(

22 See Robinson& .+/ =( Jidd( ,X Uh +,-1p-3 #r@b ch\Yf kcfXg& ib`]_Y aUbm WUgYg k\YfY h\Y _Ym ZUWhiU` ]ggiYg hifb cb h\Y WfYX]V]`]hm UbX XYaYUbcf cZ h\Y d`U]bh]ZZ& ]b
h\]g WUgY h\Y ^ifm kUg UV`Y hc fYgc`jY h\cgY ZUWhiU` ]ggiYg ]ffYgdYWh]jY cZ RG`U]bh]ZZugS hYgh]acbm& Ug biaYfcig ch\Yf d`U]bh]ZZg hYgh]vYX hc h\Y gUaY WcfY ZUWhg(s$5 Compare 

Garcia–Martinez, v. City and County of Denver -3, =(-X ++21& ++3+ #+*h\ :]f( ,**.$ #rN\Yb h\Y t_Ym ZUWhiU` ]ggiYgu Uh hf]U` hifb cb h\Y tWfYX]V]`]hmu UbX tXYaYUbcfu
cZ h\Y k]hbYgg& kY dfYZYf h\Y vbXYf cZ ZUWh hc cVgYfjY `]jY hYgh]acbm cZ h\Y k]hbYgg(s$(
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have fully cross-examined the witness at deposition.23  A 

showing of prejudice resulting from the exclusion of the 

deposition testimony is not enough to prove exceptional 

circumstances.24  Nor is the fact that a witness may assert 

\]g =]Zh\ 8aYbXaYbh df]j]`Y[Y(25 And, not surprisingly, the 

substitution of videotaped deposition testimony will not 

be allowed if it appears it is being requested for tactical 

reasons.26 EchY& \ckYjYf& h\]g fi`Y Yld`]W]h`m fYWc[b]nYg

rh\Y ]adcfhUbWY cZ `]jY hYgh]acbm ]b cdYb Wcifh(s27

2. Presentation of Exhibits 

Many of the issues that arise with regard to the 

presentation of exhibits are discussed elsewhere in this 

dUdYf( ?ckYjYf& h\YfY UfY gcaY aU]b dc]bhg hc bchY( =]fgh&

each juror should have available his or her own set of 

paper exhibits to the extent the number of exhibits is not so 

[fYUh Ug hc aU_Y h\]g ]adfUWh]WU`( 8`hYfbUh]jY`m& YUW\ ^ifcf

should be able to view the exhibits on a screen or handheld 

hUV`Yh XYj]WY( =cf hUb[]V`Y Yl\]V]hg& ^ifcfg UbX ch\Yf

participants should not ordinarily be allowed to touch the 

exhibit. If jurors are allowed to touch exhibits, they should 

VY ]bghfiWhYX cb dfcdYf \UbX gUb]h]nUh]cb UbX dfcj]XYX

k]h\ gUb]h]nYf( ;]gdcgUV`Y [`cjYg aUm U`gc VY dfcj]XYX&

Vih h\Y gW]YbWY UXj]gcfg hc h\Y 8:K= X]gWcifU[Y h\Y igY

cZ [`cjYg VYWUigY ]h ]g fYWc[b]nYX h\Uh [`cjYg dfcj]XY U

false sense of security. Thus, if gloves are provided, jurors 

should be carefully instructed regarding their proper 

igY UbX \UbX gUb]h]nUh]cb& YgdYW]U``m UZhYf fYacj]b[ h\Y

[`cjYg #h\]g ]g k\Yb \UbXg cZhYb [Yh WcbhUa]bUhYX Zfca h\Y

[`cjYg$( DcfYcjYf& Wcifhg g\ci`X hU_Y dfcdYf dfYWUih]cbg

regarding the use of foam board exhibits, as well as paper 

w]d W\Ufhg UbX k\]hY VcUfXg( =]bU``m& Ug bchYX ]b h\Y dfY'

trial section above, courts should discourage side bar or 

VYbW\ WcbZYfYbWYg UbX X]gWigg]cbg h\Uh aigh hU_Y d`UWY

cihg]XY h\Y dfYgYbWY cZ h\Y ^ifm XiY hc h\Y X]ZvWi`h]Yg cZ

maintaining proper distancing as well as delays.

D. Jury Deliberations

The discussion in this section contemplates that 

gkcfb ^ifcfg UbX U`hYfbUhYg UfY [Uh\YfYX ]b dYfgcb( Aifm

deliberation is of the upmost importance because it is the 

h]aY Zcf h\Y ^ifm hc h\]b_ hc[Yh\Yf& X]gWigg h\Y Yj]XYbWY&

fYUgcb UbX aU_Y U Wc``YWh]jY UbX ]bZcfaYX XYW]g]cb(

Gfcj]X]b[ Ub Uddfcdf]UhY gYhh]b[ Zcf h\]g dfcWYgg ]g _Ym

to retaining the civil jury trial as the truly democratic, 

VYXfcW_ WcadcbYbh cZ cif ^iX]W]U` gmghYa( K\YfY UfY

jUf]cig WcbWYfbg fY[UfX]b[ h\Y XY`]VYfUh]cb fcca( =]fgh&

the court should ensure that the deliberation room is 

large enough to accommodate all deliberating jurors with 

XYg][bUhYX dcg]h]cbg ]XYbh]vYX UbX `cWUhYX Uh `YUgh g]l ZYYh

apart. All jurors must be able to see, hear, listen, reason 

with one another, debate and deliberate together without 

outside interruptions. There should not be any outside 

presence in the deliberation room. The sanctity of the 

deliberation process must be protected in all situations. 

A cardinal principle of jury deliberations is that they 

shall remain private and secret to protect deliberations 

Zfca ]adfcdYf ]bwiYbWY(,2  Second, all jurors should 

kYUf aUg_g k\]`Y ]b h\Y XY`]VYfUh]cb fcca UbX g\ci`X VY

fYei]fYX hc igY \UbX gUb]h]nYf idcb Ybhfm UbX Yl]h(

N\]`Y XY`]VYfUh]b[& h\Y Wcifh g\ci`X dfcj]XY h\Y

equipment required for the projection on a large screen of 

all exhibits and jury instructions, assuming local practice 

provides for access to exhibits and jury instructions during 

deliberations. If the hardware is available, jurors should be 

provided with individual sets of the exhibits or tablets with 

electronic copies of all exhibits and access to all physical 

exhibits, such as products and examples. Alternatively, 

admitted physical exhibits could be placed on a central 

table with protective measures to allow for disinfection 

to prevent contamination. These measures might include 

U dfchcWc` hc ih]`]nY \UbX gUb]h]nYf UbX U]f Xfm]b[ VYZcfY

\UbX`]b[ Ub Yl\]V]h( =]bU``m& Wcd]Yg cZ h\Y jYfX]Wh Zcfag

should be provided to each juror. It is also important that 

there be adequate court staff available to respond to juror 

questions and requests.

23 See Robinson& .+/ =( Jidd( ,X Uh +,-2p-3 #r=]bU``m& XYZYbXUbhg Xc bch gi[[Ygh h\Uh h\Ym kYfY ibUV`Y hc Wfcgg'YlUa]bY RG`U]bh]ZZS Zi``m( @b ZUWh& XYZYbXUbhg kYfY
UkUfY Uh h\Y ghUfh cZ R\YfS XYdcg]h]cb h\Uh Rg\YS a][\h VY WU``YX hc VUg]W hfU]b]b[ UbX h\Uh h\Y dcgg]V]`]hm Yl]ghYX h\Uh Rg\YS a][\h bch VY dfYgYbh Uh hf]U`( ;YZYbXUbhg Xc
bch gi[[Ygh Ubm dUfh]Wi`Uf]nYX fYUgcb Zcf dfYZYff]b[ h\Y `]jY hYgh]acbm cZ RG`U]bh]ZZS( K\Ym Xc bch& Zcf YlUad`Y& gi[[Ygh h\Uh \Yf XYaYUbcf Uh h\Y XYdcg]h]cb WUgh XciVh
cb \Yf WfYX]V]`]hm cf Ubm ch\Yf fYUgcb hc dfYZYf R\YfS `]jY hYgh]acbm(s$(

24 Griman v. Makousky& 10 =(-X +/+& +/-p/. #1h\ :]f( +330$ #r<jYb tgYf]cig dfY^iX]WYu Zfca h\Y YlW`ig]cb cZ U XYdcg]h]cb \Ug VYYb \Y`X bch hc VY Ub YlWYdh]cbU`
circumstance in and of itself. Angelo v. Armstrong World Industries, Inc.& ++ =(-X 3/1& 30-p0. #+*h\ :]f(+33-$5 see also Allgeier v. United States& 3*3 =(,X 203& 210
#0h\ :]f(+33*$ ( ( ( ( R@Sh ]g bch cb`m U dUfhmug bYYX Zcf h\Y Yj]XYbWY ]b h\Y XYdcg]h]cb& Vih U`gc h\Y bUhifY cZ h\Y W]fWiaghUbWYg h\Uh \UjY aUXY h\Y XYdcbYbh ibUjU]`UV`Y
to testify, that determines whether the circumstances can be thought exceptional. Indeed, if harm were all that mattered, there would be no need for any of the other 

giVgYWh]cbg( <jYb ]b Huff v. Marine Tank Testing Corp.& 0-+ =(,X ++.*& ++.,p.- #.h\ :]f(+32*$& h\Y WUgY h\Uh [cYg Zifh\Ygh ]b ]bhYfdfYh]b[ tYlWYdh]cbU` W]fWiaghUbWYgu
]b Ii`Y -,#U$#-$#<$ `]VYfU``m& h\Y ibYldYWhYX X]gUddYUfUbWY cZ h\Y _Ym k]hbYggYg kUg Ub YlWYdh]cbU`& UbX ]b h\Y W]fWiaghUbWYg YlWYdh]cbU``m \UfaZi`& YjYbh ( ( ( ( K\Y
fY`YUgY UbX giVgYeiYbh X]gUddYUfUbWY cZ U ^U]` ]baUhY R\YfYS UfY bch Ub YlWYdh]cbU` WcaV]bUh]cb cZ YjYbhg(s$(

25 Banks v. Yokemick& +.. =( Jidd( ,X ,1,& ,22p23 #J(;(E(P( ,**+$(

26 In re Vioxx Products Liability Litigation& .-3 =( Jidd( ,X 0.*& 0.- #<(;( CU( ,**0$(

27 Fe d . R. Civ. P( -,#U$#.$#<$5 see also Griman v. Makousky, 10 =(-X +/+& +/-p/. #1h\ :]f( +330$ #bch]b[ h\Y rghfcb[ dfYZYfYbWY cZ 8b[`c'8aYf]WUb Wcifhg Zcf `]jY
hYgh]acbm& YgdYW]U``m ]b U WUgY h\Uh hifbg cb h\Y WfYX]V]`]hm cZ hYgh]acbm WcbhfUX]WhYX Vm ch\Yf k]hbYggYgs$(

,2 United States v. Virginia Erection Corp.& --/ =(,X 202& 21, #.h\ :]f( +30.$(
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VII. Conclusion

It is important, even in the midst of a global 

pandemic, that our justice system function in a manner 

consistent with those principles upon which our country 

was founded. Due to the complexities and challenges 

presented by COVID-19, it is now more important than 

YjYf h\Uh h\cgY ]bjc`jYX ]b h\Y ^iX]W]U` dfcWYgg hU_Y YjYfm

possible step to ensure the preservation of civil trial by 

jury as guaranteed by the Seventh Amendment. By the 

ih]`]nUh]cb cZ h\YgY UbX ch\Yf aYUgifYg UbX gUZY[iUfXg& ]h

is eminently feasible that civil jury trials can be conducted 

in a safe and effective manner.

VIII. Resources for Information

Trial Lawyer Associations 

89FK8 :FM@;'+3 KUg_ =cfWY 8bbcibWYaYbh

89FK8 :FM@;'+3 KUg_ =cfWY :caa]hhYY

89FK8 :FM@;'+3 KUg_ =cfWY :\Uf[Y

8aYf]WUb :c``Y[Y cZ Kf]U` CUkmYfg KUg_ =cfWY

 on Advocacy in the 21st Century  

 Statement of Purpose, April 10, 2020

8 IYhifb hc Kf]U`g4 @ad`YaYbh]b[

<ZZYWh]jY J\cfh& JiaaUfm& UbX <ldYX]hYX :]j]`

 Action Programs

9PL CUk IYj]Yk& IYj]j]b[ h\Y :]j]` Aifm Kf]U`4

@ad`YaYbh]b[ J\cfh& JiaaUfm& UbX <ldYX]hYX

 Trial Programs

California ABOTA Chapter Letter to  

AiX[Y AcmWY ?]bXf]W\g IY4 :8C'89FK8ug :U``

 to Improve Accessibility to the Courts During the  

 Pandemic, May 15, 2020

=YXYfU` Ii`Yg cZ :]j]` GfcWYXifY

89FK8 :FM@;'+3 KUg_ =cfWY

=cibXUh]cb =ibX]b[ IYeiYgh Zfca D]Ua] :\UdhYf

Aif]gX]Wh]cbg k]h\ =UghYf& JiaaUfm cf <ldYX]hYX

Aifm Kf]U`g Ii`Yg UbX JhUhihYg

IYWcaaYbXYX 9Ygh GfUWh]WYg Zcf Aifm Kf]U`g

89FK8 F\]c :\UdhYf& DUm 2& ,*,*

Orders and Advisories Issued by Various Courts 

8aYbXYX :cifh FfXYf IY[UfX]b[ GfcWYXifYg ]b h\Y

 Conduct of Courtroom Proceedings During 

:cfcbUj]fig <aYf[YbWm GYf]cX

CU_Y :cibhm :caacb G`YUg :cifh

>YbYfU` ;]j]g]cb

Best Practices Memorandum  

JidfYaY :cifh cZ =`cf]XU& DUm ++& ,*,*

:cffYWhYX FfXYf IY[UfX]b[ @``]bc]g :cifhg

IYgdcbgY hc :FM@;'+3 <aYf[YbWm)@adUWh cb

;]gWcjYfm& JidfYaY :cifh cZ @``]bc]g& D(I(-*-1*

=UWY :cjYf]b[ FfXYf

 United States Court of Appeals for the  

 Seventh Circuit, United States District Court for  

 the Northern District of Illinois 

=]fgh 8aYbXYX 9YlUf :cibhm :]j]` ;]ghf]Wh :cifhg

 COVID-19 Court Operations Plan  

 The District Courts of Bexar County

Aifm CYhhYf IY[UfX]b[ LdWca]b[ Aifm JYfj]WY ]b

h\Y <fU cZ :cfcbUj]fig& Lb]hYX JhUhYg ;]ghf]Wh :cifh

<UghYfb ;]ghf]Wh cZ KYlUg& DUm 0& ,*,*

DUggUW\igYhhg :cifh LdXUhY& JidfYaY AiX]W]U` :cifh

 Appeals Court, and Trial Court, May 14, 2020

DYac IY[UfX]b[ :cifh FdYfUh]cbg ;if]b[ h\Y

EYlh J]l NYY_g& K\Y JidfYaY :cifh cZ

 South Carolina, April 24, 2020

FfXYf Ec( ,*,*'. IY[UfX]b[ :cifh FdYfUh]cbg

 During the COVID-19 Pandemic  

Lb]hYX JhUhYg ;]ghf]Wh :cifh& NYghYfb ;]ghf]Wh

cZ 8f_UbgUg

FfXYf =]jY IY[UfX]b[ :cifh FdYfUh]cbg

 During the COVID-19 Pandemic  

 United States District Court for  

K\Y <UghYfb ;]ghf]Wh cZ 8f_UbgUg

FfXYf IY[UfX]b[ @``]bc]g :cifhg IYgdcbgY hc

:FM@;'+3 <aYf[YbWm)@adUWh cb ;]gWcjYfm

 Supreme Court of Illinois

FfXYf IY[UfX]b[ GfYhf]U` GfcWYXifYg ]b :]j]` :UgYg

Lb]hYX JhUhYg ;]ghf]Wh :cifh Zcf K\Y <UghYfb

 District of Texas

FfXYf IY[UfX]b[ KYadcfUfm FfXYf IY[UfX]b[

:]j]` C]h][Uh]cb UbX Ii`Yg cZ :]j]` GfcWYXifY ]b

 Circuit Court, Supreme Court of Appeals of  

NYgh M]f[]b]U& ;cW_Yh Ec( ,*'Ii`Yg'*.

GYf :if]Ua FfXYf IY[UfX]b[ IYgdcbgY hc h\Y

:FM@;'+3 GUbXYa]W <j]Wh]cb =]`]b[g

JidfYaY :cifh cZ 8f_UbgUg& ,*,* 8f_( +21

GfYgg IY`YUgY IY[UfX]b[ :cifh IYcdYb]b[

 Superior Court of California 

 County of Contra Costa, May 13, 2020 

IYgdcbgY hc h\Y :FM@;'+3 GUbXYa]W

JidfYaY :cifh 8f_UbgUg
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KYadcfUfm FfXYf IY[UfX]b[ :]j]` C]h][Uh]cb

UbX Ii`Yg cZ :]j]` GfcWYXifY ]b :]fWi]h :cifh

;cW_Yh Ec( ,*'Ii`Yg'*.& JidfYaY :cifh cZ

8ddYU`g cZ NYgh M]f[]b]U

IYgdcbgY hc h\Y :FM@;'+3 GUbXYa]W

JidfYaY :cifh 8f_UbgUg

KYadcfUfm FfXYf IY[UfX]b[ :]j]` C]h][Uh]cb

UbX Ii`Yg cZ :]j]` GfcWYXifY ]b :]fWi]h :cifh

;cW_Yh Ec( ,*'Ii`Yg'*.& JidfYaY :cifh cZ 8ddYU`g

cZ NYgh M]f[]b]U

Voir Dire During COVID-19 Ohio Order,  

CU_Y :cibhm :caacb G`YUg :cifh& >YbYfU` ;]j]g]cb

LgY cZ GYfgcbU` GfchYWh]jY <ei]daYbh ]b

:cibhm :cifh =UW]`]h]Yg #JidfYaY :h( cZ

Jcih\ :Ufc`]bU DUm ,0& ,*,*$

Court Administration 

=YXYfU` AiX]W]Ufm :FM@;'+3 IYWcjYfm >i]XY`]bYg

 United States Courts, April 24, 2020

IYachY GUfh]W]dUh]cb ]b 9Ub_fidhWm :cifh GfcWYYX]b[g

=YXYfU` AiX]W]U` :YbhYf

D]bihYg Ncf_[fcid cb h\Y :cbh]bi]hm cZ

 Court Operations and Proceedings During  

 and After COVID-19                                              

GUbXYa]W @bwiYbnU 9YbW\ 9cc_ Zcf

 Virginia’s Court System by Supreme Court of  

M]f[]b]Uug GUbXYa]W =`i GfYdUfYXbYgg :caa]gg]cb

IYj]gYX Ai`m ,*+1

Articles of Interest 

7K\Y:YbhYf4 N]`` IYachY ?YUf]b[g @adfcjY

8ddYUfUbWY IUhYg6 9m E:J:

:ci`X Qcca Aifm Kf]U`g 9YWcaY h\Y Ecfa

;if]b[ h\Y :cfcbUj]fig GUbXYa]W 9m DUhh IYmbc`Xg

DUm ++& ,*,*& 898 AcifbU`

:FM@; KUg_ =cfWY IY[UfX]b[ FdYb]b[

N]hbYgg <lUa UbX :`cg]b[

Draft Communications Plan NCSC  

:FM@;'+3 Aifcf FihfYUW\ Gfc^YWh

DUbU[]b[ Aif]Yg UbX Aifm hf]U`g ;if]b[ :FM@;'+3

E:J: :YbhYf Zcf Aifm JhiX]Yg

tDcgh KfciV`YgcaYu @ggiY4 <ldYf]aYbh KYghg

IYachY Aifm Kf]U` k]h\ :FM@;'+3 8fcibX

9m :Uh\Yf]bY N]`gcb& ;U]`m 9ig]bYgg IYj]Yk

 May 14, 2020

Fb`]bY Aifm Kf]U` :cbg]XYfUh]cbg

GfYdUfYX Vm h\Y F:G KUg_ =cfWY

GfcdcgYX :\Ub[Yg hc =I:G -* IY[UfX]b[

IYachY ;Ydcg]h]cbg Zfca 9fiWY I( GZUZZ

IYachY :cifhfccag ?YfY hc JhUm Ug

AiX[Yg KUW_`Y 9UW_`c[g Vm 8YVfU :cY& CUk-0*
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Pre-Trial Checklist 

IYei]fYaYbh cZ dYfgcbU` dfchYWh]jY Yei]daYbh
#aUg_g& g\]Y`Xg& [`cjYg& gUb]h]nYf& d`Yl][`Ugg X]j]XYfg$

JWfYYb]b[ cZ U`` dUfh]W]dUbhg Zcf hYadYfUhifY& YldcgifY f]g_g& ch\Yf gmadhcag

 Procedure for jury orientation

 Procedure for jury screening

 Seating of the jury panel

Voir dire procedure and the use of jury questionnaires

:caaib]WUh]cb cZ Zcf'WUigY ghf]_Yg

:caaib]WUh]cb cZ dfYYadhcfm ghf]_Yg

 Seating of jury

 Public access

 Seating of counsel

N\Yh\Yf acjYaYbh ]b h\Y Wcifhfcca UbX igY cZ h\Y dcX]ia ]g U``ckYX

 Procedure for use and disinfection of common equipment such as white board,  
XcWiaYbh dfYgYbhYf #<`ac$& Yb`Uf[YX Yl\]V]hg UbX d\mg]WU` Yl\]V]hg cf XYacbghfUh]jYg

GfYgYbhUh]cb cZ XcWiaYbhUfm Yl\]V]hg #dUdYf cf Y`YWhfcb]W$

 Handling of documentary exhibits

Aifm VfYU_g UbX VUh\fcca dfchcWc` UbX X]g]bZYWh]b[ ZUW]`]h]Yg

 Anticipation of objections

 Procedure for side bar conferences with court

 Disclosure of exhibits in advance for direct and cross-examination

9fYU_g UbX dfchcWc` Xif]b[ VfYU_g

EiaVYf cZ W`YUb]b[g #k]dY Xckbg$ cZ h\Y Wcifhfcca h\Uh k]`` cWWif YUW\ XUm

JUb]hUfm ghcfU[Y cZ ^ifm Yl\]V]h Vcc_g& bchYVcc_g UbX ch\Yf ]hYag Uh b][\h

 Consequences of positive testing or symptomology of any participant during trial  
#a]ghf]U`& UX^cifbaYbh& hYgh]b[ cZ U`` dUfh]W]dUbhg YldcgYX6$

 Bathroom protocol and cleaning



Guidance for Conducting Civil Jury Trials
During the COVID-19 Pandemic

17

General Order Regarding Rules of Conduct for Trial Participants 

The court hereby issues the following order regarding conduct applicable to all trial participants 

in this Court, including but not limited to lawyers, clients, witnesses, client representatives, 

aYaVYfg cZ h\Y ^ifm& Wcifh fYdcfhYfg& `Uk W`Yf_g& UbX gYWif]hm dYfgcbbY`4

+( 8`` YbhfUbWYg hc h\Y Wcifh\cigY aigh VY kY`` aUf_YX k]h\ fYghf]Wh]cbg(

2. Start times must be altered to allow for slower admission of persons into the courthouse.

3. All persons entering the courthouse will be screened. This screening will include a non-

]bjUg]jY hYadYfUhifY W\YW_ Zcf hYadYfUhifY YlWYYX]b[ +**(- UbX U gYf]Yg cZ eiYgh]cbg fY[UfX]b[
_bckb YldcgifY W]fWiaghUbWYg& fYWYbh ]``bYggYg UbX hfUjY`( 8bm dYfgcbg k\c \UjY hfUjY`YX hc U
\][\'f]g_ UfYU ]b h\Y dfYWYX]b[ ZcifhYYb #+.$ XUmg k]`` VY XYb]YX Ybhfm hc h\Y Wcifh\cigY(

4. All persons in the courthouse must stay a minimum of six feet away from all other persons at 

U`` h]aYg( <lWYdh]cbg hc h\]g fi`Y aUm cb`m VY [fUbhYX Vm h\Y hf]U` ^iX[Y( =cf YlUad`Y& WcibgY`
may be permitted to approach a testifying witness for limited purposes. In this instance, the 

Wcifh aUm X]fYWh h\Uh WcibgY` UbX h\Y k]hbYgg aigh WYUgY gdYU_]b[ UbX kYUf h\Y]f fYgdYWh]jY ZUWY
aUg_g( K\Y :cifh aUm U`gc fYei]fY ch\Yf aYUgifYg hc Ujc]X YbWfcUW\aYbh k]h\]b g]l ZYYh& giW\ Ug
leaving an exhibit on a table to be retrieved by the witness. 

/( 8`` dYfgcbg ]b h\Y Wcifh\cigY aigh kYUf Ub UddfcjYX aUg_ Uh U`` h]aYg ib`Ygg Ub YlWYdh]cb ]g
[fUbhYX Vm h\Y dfYg]X]b[ ^iX[Y( #JdYW]vWUh]cbg Zcf aUg_g aUm VY XYg][bUhYX Vm h\Y :cifh$( ;iY
hc X]ZvWi`hm cZ \YUf]b[ gdYU_Yfg k]h\ aUg_g& dYcd`Y aUm VY dYfa]hhYX Vm h\Y :cifh hc gdYU_ UbX
hYgh]Zm ZfYY Zfca cVghfiWh]cb #](Y( k]h\cih U aUg_ cf h\fci[\ h\Y igY cZ U hfUbgdUfYbh ZUW]U` aUg_&
ZUWY g\]Y`X& cf G`Yl][`Ugg dUfh]h]cb]b[$(

6. Personnel in the courtroom will be limited to as few as possible as determined by the Court.

7. Media may require remote viewing options to reduce the number of persons in the courtroom.

2( N]hbYggYg aigh VY cb WU`` cf gW\YXi`YX Zcf h\Y]f UddYUfUbWY hc fYXiWY YldcgifY UbX
unnecessary waiting.

3( K\Y ^ifm k]`` cb`m VY Vfci[\h hc h\Y Wcifhfcca Zcf hf]U`( NU]h]b[ dcc`g cZ ^ifcfg UfY
discouraged.

10. The use of shared podiums found in courtrooms will only be allowed by permission of the 

court.

11. Counsel, along with their clients and client representatives, must stay at their designated 

WcibgY` hUV`Y Uh U`` h]aYg YlWYdh k\Yb gdYU_]b[( 9fYU_g k]`` VY `]VYfU``m []jYb hc U``ck WcibgY`
hc gdYU_ hc h\Y]f W`]Ybhg k]h\cih h\Y f]g_ cZ VY]b[ cjYf\YUfX(

+,( J]XYVUf WcbZYfYbWYg UfY bch dYfa]hhYX UVgYbh gdYW]vW UddfcjU` cZ h\Y Wcifh( GUfh]W]dUbhg aUm
need to remove themselves from the courtroom and use a room that allows for proper social 

distancing.

+-( N\Yb WcibgY` ]g gdYU_]b[& \Y cf g\Y g\ci`X ghUm Uh \]g cf \Yf XYg][bUhYX WcibgY` hUV`Y& cf
U`hYfbUh]jY`m& aigh fYaU]b cb h\Y XYg][bUhYX aUf_ ]b h\Y Wcifhfcca(
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14. Physical handling and transfer of exhibits is discouraged. All exhibits, with the exception of 

tangible exhibits that cannot be reproduced for the purpose of trial, must be shown electronically. 

All trial participants must have adequate viewing of the electronic exhibits either by shared 

screen in the courtroom or individual screens or tablets. 

+/( @Z U hUb[]V`Y Yl\]V]h aigh VY dUggYX Uacb[ ^ifcfg& h\Ym k]`` VY dfcj]XYX \UbX gUb]h]nYf&
]bghfiWhYX cb h\Y dfcdYf \UbX \m[]YbY UbX cZZYfYX Wcifh'gidd`]YX& X]gdcgUV`Y [`cjYg( =ifh\Yf&
jurors will be instructed to avoid touching of the face, eyes and mouth. Court personnel will 

assist in the proper handling and disinfecting of exhibits.  

+0( <UW\ ^ifcf k]`` VY []jYb \]g cf \Yf ckb Wcdm cZ Yl\]V]hg ib`Ygg h\Y jc`iaY cf ch\Yf
characteristics of the exhibit render individual copies impracticable. In such cases, precautions 

k]`` VY hU_Yb hc dfchYWh U[U]bgh hfUbgZYf cZ WcbhUa]bUh]cb(

+1( ;if]b[ VfYU_g cf XY`]VYfUh]cbg& ^ifcfg k]`` VY hU_Yb ]bhc U ^ifm fcca k\YfY h\YfY ]g UXYeiUhY
space to maintain a minimum distance between one another of six feet. Before entering the 

XY`]VYfUh]cb fcca& ^ifcfg k]`` VY fYei]fYX hc igY \UbX gUb]h]nYf( Ldcb Yl]h]b[ h\Y XY`]VYfUh]cb
fcca& ^ifcfg k]`` VY fYei]fYX hc igY \UbX gUb]h]nYf( 8g dfYj]cig`m ghUhYX& ^ifcfg aigh kYUf aUg_g
Uh U`` h]aYg& ]bW`iX]b[ k\Yb gdYU_]b[ ]b h\Y XY`]VYfUh]cb fcca(

+2( 9fYU_g [YbYfU``m k]`` VY `cb[Yf hc U``ck Zcf ghU[[YfYX hf]dg hc h\Y fYghfcca(

19.  Courthouse cleaning crews will be responsible for ensuring that each courtroom undergoes 

cleaning each day, including but not limited to wiping down all chairs, tables, door handles, etc. 

with disinfectant solution or wipes.

20. Bathrooms designated for jurors’ use will be cleaned and disinfected by court personnel after 

h\Y acfb]b[ UbX UZhYfbccb VfYU_g& `ibW\ UbX W`cgY cZ Wcifh Vig]bYgg Zcf h\Y XUm( ;]g]bZYWhUbh
wipes will be available for use by jurors in the jury room and bathrooms.

21. Courthouse security is empowered to enforce social distancing and other orders including the 

removal of persons showing signs of COVID-19.

K\Y ZcfY[c]b[ fi`Yg \UjY VYYb fYWc[b]nYX Vm h\]g :cifh Ug bYWYggUfm hc YbgifY UXYeiUhY
dfchYWh]cb cZ U`` hf]U` dUfh]W]dUbhg( =U]`ifY hc Wcad`m k]h\ h\YgY fi`Yg cZ WcbXiWh Wcbgh]hihYg U
violation of a court order.

@K @J JF FI;<I<;(

;8K<; h\]g TTTTTTTTTT XUm cZ TTTTTTTTTTTTTTTTTTTTTTTTTTTTT & TTTTTTTTTTTTTT(

TTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTT
Name of judge

TTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTT
Name of court



ABOTA has a Rapid Response email 
which is dedicated to COVID-19 efforts.  

Should you have any questions or 
issues that you would like to have 
addressed, please send us an email 
at RapidResponse@abota.org.

Save Our Juries is a public awareness 
campaign sponsored by the American 
Board of Trial Advocates. Save Our Juries 
educates and mobilizes citizens in the 
2'(/"/+".$1&"+0-"%).$,,&$-)*'"#&1&*/("
Amendment right. ABOTA’s mission is 
to protect and preserve the civil jury 
system. Please explore saveourjuries.org 
and follow Save Our Juries on Twitter @
saveourjuries.


