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INTRODUCTION:

The pandemic has had far-reaching effects on countless aspects of the legal profession. The
manner in which we interact and function in own offices, communicate with clients and attend
judicial proceedings are but a few examples of these changes. For litigators, the effect on our
ability to take live testimony in a deposition has perhaps seen the biggest cascade of changes.
While the ability to take a videotape (remember those?) deposition, take a deposition
telephonically or via videoconference have been around for many years, the pandemic has forced
us to explore new technologies and learn new skills in taking a deposition remotely.
Let’s admit it - how many of us had either heard of or actually used Skype, Zoom, WebEx
Microsoft Teams,(insert your favorite here) before the pandemic!? What started out as to many of
us, as “cutting-edge technology” is now “old hat” to all of us. We have learned how to share
documents and make the Zoom deposition experience as close to “in person” as possible. This
means of taking depositions has proven to be cost-efficient in many ways, with the elimination of
the inevitable local or out-of-state travel. Many practitioners are finding that they can accomplish
a greater number of depositions in a given day as opposed to having to travel from place to place,
office to office to accomplish those same depositions. Correspondingly, with the elimination of
travel, the scheduling of depositions from a practical standpoint, is much easier.
Unsurprisingly, The Covid-19 pandemic has brought a windfall of business and personal
users to videoconferencing services. Zoom is currently the most used video conferencing service
in the world, with its user base growing 45% between March and October of 2020. 1 However,
Microsoft Teams is catching up, and has increased its user base 26% percent since last October,
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with 145 million daily active users across the world.2 Other services like Cisco’s Webex have also
seen their numbers of users skyrocket, with Webex’s Senior Vice President reporting they grew
2.5 times in 2020.3 Further, as businesses realize the benefits of video conferencing, the trend is
unlikely to stop, with reports indicating the global video conferencing market could grow from 9.2
billion in 2021 to 22.5 billion by 2026.4 What effect this might have on the travel and hospitality
industry is outside the scope of this paper.
While it is certainly debatable as to whether conducting a deposition via Zoom is
preferable over the “in person” experience, especially depending upon the type of witness
involved, there is no doubt the convenience and cost-savings of a Zoom deposition will make it
a part of our future. Certainly, clients do not miss having to pay for travel time and related travel
expenses.
As such, with Zoom depositions here to stay, we thought it would be interesting to look
back at how we got here. In other words, what is the basic historical perspective of remote
depositions, and how have they evolved over time. In addition, how have those historic measures
been adapted to the pandemic.

HISTORICAL PERSPECTIVE:

Depositions have historically been conducted in person due to the advantage of being
physically present with the deponent. Physical nearness allows the attorney taking the deposition
to share exhibits with the deponent and deponent’s counsel and also allows deponent’s counsel
more control over the situation to object and better protect his or her client. However, the advent
of technology has provided for the modernization of the legal profession, particularly with the use
of audiovisual recording devices in depositions. One method in particular that has been used
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frequently is the video deposition, which creates a visual record of the witness’s deposition
testimony for presentation at a trial in lieu of live testimony.5
In 1970, Congress amended the Federal Rules of Civil Procedure to allow the use of nonstenographic means for recording depositions.6 State courts subsequently began allowing the use
of non-stenographic means for recording depositions.7 The first case addressing the use of nonstenographic means under Rule 30 was the 1971 case of Carson v. Burlington N. Inc.,8 where the
Nebraska Federal District Court addressed a motion for a video deposition.9 For this case in
particular, the court found that the videotape deposition would be a preferable because it would
present a visual illustration of how the machine was operated by the plaintiff at the time of the
accident and avoid endangering the jury.10 The Carson court noted that photographic means are
advantageous because the jury could gain greater insight from the manner in which answers were
delivered and recorded by audio visual devices and that the recording would avoid the usual
reading of a lengthy deposition into evidence at trial.11
The court in Perry v. Mohawk Rubber Co.12 reiterated the need for the use of a video
deposition to have an additional benefit for the presentation of evidence in order for the court, in
its discretion, to grant use of the medium.13 The judge denied the plaintiff’s motion for a videotape
deposition for failure to show that the medium would reduce the costs of taking the depositions or
that any evidence involved in the proceedings required visual observation.14 In order for a court to
grant use of a non-stenographic recording, there must be genuine economic considerations for use
of the medium and the added benefit of insuring adequate discovery in the search for justice.15
Personal preference of a single party was an inadequate reason for the use of a videotape deposition
in the absence of those grounds.16
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However, courts have cautioned against the use of video depositions to illicit an emotional
response from a factfinder, limiting a party’s ability to use graphic visuals or set dressing as a
prerequisite to the allowance of a video recording.17 Video depositions can be highly dramatic and
stylized to affect the greatest sympathy from a jury, so abuse of the medium must be curtailed by
court order or stipulation to prevent improper emotional impact.18
Despite the potential for misuse of the recorded medium the majority of courts view video
depositions favorably.19 Reasons for this complimentary view include the fact that video
depositions can provide “greater accuracy and trustworthiness” as compared to a stenographic
deposition20 and can potentially eliminate jury boredom from a lengthy reading of a deposition
transcript.21 The convenience of a video deposition also cannot be overstated, especially
concerning the gathering of evidence.22 Beyond cost-saving measures and better illustration of
evidence for the benefit of the factfinder, courts have found the unavailability of a witness critical
for the allowance of video depositions.23 Video depositions have been taken in situations where
the witness was crucial but uncooperative,24 planned to leave the jurisdiction,25 or was too ill to
attend trial.26 In the event a witness is unavailable, the video deposition presents testimony as if he
or she is actually there.27 Moreover, a video deposition can supply evidence unavailable in other
forms, can show evidence more clearly, and be useful for appellate review.28
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In addition to the allowance of non-stenographic means of recording depositions, Rule 30
was amended in 1993 to allow parties to stipulate that a deposition be taken by remote means.29
This particular subsection of Rule 30, and state civil procedure rules authorizing the same, have
gained increased utilization over the last year due to the COVID-19 pandemic.30

PANDEMIC MEASURES:

In March 2020, a national emergency was declared by the President of the United States
due to the spread of COVID-19 and the Centers for Disease Control (CDC) noted that “[l]imiting
face-to-face contact with others is the best way to reduce the spread” of the virus.31 In order to
balance the advice of the CDC and the demands of litigation, state supreme courts began issuing
emergency administrative orders that allowed court business to be conducted remotely32 and some
state legislatures began passing laws which facilitated remote depositions.33 Throughout 2020 and
into 2021, as the pandemic pressed on, attorneys and litigants across the country have adapted to
this new way of practicing law, including conducting depositions and deposition preparation
remotely.34
Obvious issues and questions arose as soon as emergency administrative orders directing
remote depositions became the new normal, such as how to provide exhibits,35 ensuring the witness
has sufficient opportunity to confer with counsel,36 or working with unfamiliar technology.37
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Courts themselves have addressed some of these concerns by issuing sample protocols for remote
depositions38 or providing guidance in their rulings,39 and have also reiterated that remote video
depositions provide a “‘sufficient opportunity to evaluate a deponent’s nonverbal responses,
demeanor, and overall credibility.’”40 In fact, these administrative orders have become so useful
and integral to the continued practice of law during the pandemic that courts have seen fit to renew
them multiple times since their inception. For example, the Florida Supreme Court (like many
courts around the country) issued an administrative order regarding remote depositions on March
18, 2020,41 and subsequently reaffirmed it in multiple administrative orders with the latest issued
on March 26, 2021.42
The concerns of practitioners have been somewhat alleviated because remote depositions
have worked better than many expected and have resulted in unanticipated benefits. 43 Screensharing technology allows an attorney to use exhibits as if the deponent was in the same room,
giving all parties the ability to see the document on screen, and the court reporter can mark a
document as an exhibit.44 In addition to screen-sharing, physical documents can be sent in advance
in a sealed envelope with specific instructions that the exhibits not be opened until instructed to
do so during the deposition by the deposing attorney.45 With regards to conferring with counsel,
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the deposition host, usually the court reporting service, can create sub-meetings within the
deposition which allow parties to speak candidly in a room nobody else can enter or observe.46 As
for concerns about technology, there have not been many reported problems47 and court reporting
services offer technical assistance in the event a remote proceeding goes awry.48 This is of course
does not include those occasional mishaps were counsel may appear as a cat or worse.
The Florida Bar has published an article with helpful practices titled “Taking Effective
Remote Depositions”.
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While many of these suggestions are common sense, they nonetheless

have proven to be helpful. Some of the suggestions included the following. In advance of the
deposition day, attorneys should ask the court reporter to provide the necessary credentials and
login information to all parties, counsel, and witnesses.50 Attorneys should also ensure that the
deponent has a suitable background, especially if it will be played at trial.51 Counsel should state
for the record that the deposition is being conducted under the Florida Supreme Court Order No.
AOSC20-23, Amendment 11, and the person administering the oath must be able to identify the
witness, by asking that they present identification.52 Other helpful tips include making sure the
mute function is used during breaks to ensure no privileged information is shared, and asking the
witness to identify anyone else in the room, to prevent coaching.53

There are other

recommendations you may wish to consider including among others, making certain of the camera
angle your witness is using. Like video depositions, you do not want the camera focusing on ¼ of
your witness’s face, looking up from below perhaps into a nostril, or down from above on a
growing bald spot. Each angle conveys a message and you want your witness to appear natural.
Unsurprisingly, and as reviewed above, the ease and efficiency of remote depositions have
resulted in cost saving for clients and geographic flexibility for attorneys. Although attorney rates
and court reporting services remain regardless of the forum, clients have been able to save on travel
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expenses because attorneys have not been required to attend depositions in-person.54 Attorneys
have been able to increase their accessibility without the need for physical appearances, allowing
them to attend depositions while physically in a different city, perhaps hundreds of miles away
from the location of a deponent and deponent’s counsel.55
However, remote court proceedings are clearly not without their risks. Newsworthy
incidents like a woman appearing naked on an eviction hearing, a famous news anchor appearing
shirtless during his wife’s zoom meeting, or a client remotely attending a mediation hearing
drinking a beer have occurred.56 Most have heard by now of the infamous cat filter incident, where
an attorney appeared before a judge in a virtual hearing, unable to remove the virtual software’s
filter that made him appear as a cat.57
After more than a year of conducting remote depositions the legal profession is confronted
with a new reality, though one that has been on the horizon for decades. Circumstances such as
the COVID-19 pandemic have merely accelerated the integration of the legal field with
technological advancements that have progressed since the 1960s and reinforced the ever present
notion that technology is a vital part of the continued practice of law. With the increase in
vaccinations in the United States a post-pandemic world is in sight, but it is unlikely that the legal
profession will return to what it was just two short years ago as many courts nationwide continue
to require remote proceedings. Moreover, both attorneys and clients have discovered the efficiency
and cost-effectiveness of remote depositions. Because of this receptiveness by courts, attorneys,
and clients, more than likely a system that incorporates a hybrid of in-person and remote
proceedings is the future of litigation. As a result, visual technology is increasingly necessary for
effective advocacy and remote depositions will continue to be utilized and may eventually become
the norm within the legal community.
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