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1. Introduction 
 
In some ways, the rapid technological changes today echo those of the mid-1990s.  In 1992, 
the first dial-up internet connection was offered commercially by Sprint, but only 2% of the 
United States was using the internet at the time.1  In 1995, Microsoft ushered the internet 
into millions of homes by bundling Internet Explorer with Windows, and over the next two 
years, the numbers of internet users and domain names more than doubled.2  Amazon 
started selling books online in 1996, and in 1997 its online book sales increased ninefold.3  
 
But still, in retrospect, the 1980s and 1990s were a much simpler time.  The prospect of 
machines exceeding human capability was blissfully far off.  Scientists at the time predicted 
that machine intelligence reaching or exceeding human intelligence was at least 50 to 60 
years away—predicted by 2029,4 2030,5 or 20406 at the earliest—and was more likely 
anticipated around the 2090s.7   
 
Flash forward to the last five years:  In 2021, a Forbes article8 suggested we’ve reached a 
“tipping point” because technology is “building upon itself.”  In 2022, the Washington Post 

 
1 Cossick, Samantha, Throwback Thursday: Dial-up and our fondness for the first internet connection, AllConnect (Jun. 20, 
2019) at https://www.allconnect.com/blog/enduring-interest-dial-up-internet (last accessed Apr. 15, 2026) (citing press 
release, Sprint Announces a Commercial Data Internet Service (Jul. 22, 1992) at https://lists.h-net.org/cgi-
bin/logbrowse.pl?trx=vx&list=edtech&month=9207&week=&msg=An61j4s0%2BR1UHNuEZOgGfw&user=&pw= (last 
accessed Apr. 15, 2026) and World Bank Group data bank, Individuals using the Internet (% of population) – United States, 
at https://data.worldbank.org/indicator/IT.NET.USER.ZS?locations=US) ((last accessed Apr. 15, 2026). 
2 Wolff, Josephine, A Brief History of Cyberinsurance (Aug. 30, 2022) at  
https://slate.com/technology/2022/08/cyberinsurance-history-regulation.html (last accessed Apr. 15, 2026). 
3 Id. 
4 Kurzweil, Ray, The Age of Spiritual Machines: When Computers Exceed Human Intelligence, Viking Press (1999) (by 2029, 
“computers [will] routinely pass apparently valid forms of the Turing Test”; there will be “many ways in which machine 
intelligence is vastly superior to human intelligence”; and it will be “difficult to cite human capabilities of which machines 
are incapable”). 
5 Vinge, Vernor, The Coming Technological Singularity: How to Survive in the Post-Human Era, NASA/CP-10129, National 
Aeronautics and Space Administration (1993) (“I believe that the creation of greater than human intelligence will occur 
during the next thirty years. . . .  I’ll be surprised if this event occurs . . . after 2030”). 
6 Moravec, Hans, Mind Children: The Future of Robot and Human Intelligence (1988); Platt, Charles, Superhumanism, 
WIRED (Oct. 1, 1995) at https://www.wired.com/1995/10/moravec/ (last accessed Apr. 15, 2026) “According to Hans 
Moravec, by 2040 robots will become as smart as we are”); Moravec, Hans, Robot: Mere Machine to Transcendent Mind, 
Oxford University Press (1999) (“Fourth-Generation Universal Robots . . . Estimated time of arrival: 2040”). 
7 Baid, Yukta, We’re Exactly Three Years Away from Ray Kurzweil’s 1999 AI Prediction, And It’s Seeming Quite Accurate, 
NDTV Profit (Mar. 7, 2026) (“In 1999, . . . skepticism [of  artificial general intelligence matching human capability by 2029] 
was formal and widespread.  Stanford University even convened a conference of several hundred experts to dissect the 
theory; 80% of them concluded such a feat would take at least a century”). 
8 Talagala, Nisha, Don’t Worry About the AI Singularity: The Tipping Point Is Already Here, Forbes (Jun. 21, 2021) at 
https://www.forbes.com/sites/nishatalagala/2021/06/21/dont-worry-about-the-ai-singularity-the-tipping-point-is-
already-here/ (last accessed Apr. 15, 2026). 
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https://urldefense.com/v3/__https:/www.forbes.com/sites/nishatalagala/2021/06/21/dont-worry-about-the-ai-singularity-the-tipping-point-is-already-here/__;!!NT4GcUJTZV9haA!s6TJxnOkefmOoUbjZpsmzoGEbzDlTfpNZMJhjk2RQXbgZ3k8qxvSCtPz_-Rb1UbiRAIrLatdyoHnqhG8bb0eIOxA$


reported9 that a “chorus of technologists” from well-funded research labs believe LLMs’ 
consciousness may be “around the corner.”  In 2023, the New York Times10 reported that the 
world’s technology industry leaders (including from OpenAI, Google, Microsoft, and 
Anthropic), experts, academics, and public figures had all joined together in an open letter11 
warning mankind that the “technology they were building might one day pose an existential 
threat to humanity and should be considered a societal risk on a par with pandemics and 
nuclear wars.”  In 2024,12 the scientist Kurzweil predicted that by 2045, not only will machine 
capabilities exceed human capabilities, but humans will be “aided by brain interfaces 
formed with nanobots non-invasively inserted into our capillaries,” “combin[ing] our natural 
intelligence and our cybernetic intelligence . . . into one.” 
 
Against this backdrop, one might recall the general backstory of The Terminator (1984) and 
Terminator 2: Judgment Day (1991):  Once upon a time, a corporation called Cyberdyne 
Systems designed and manufactured an automated military defense system called Skynet.  
Skynet was a network of supercomputers intended to replace human beings as military 
aircraft pilots and to control nuclear missiles and other weapons.  After Congress passed a 
“Skynet Funding Bill,” a North American military agency called SAC-NORAD13 purchased 
Skynet from Cyberdyne.  When the Skynet system went live on August 4, 1997, human 
decision-making was effectively removed from military defense.  Skynet then continued to 
learn surprisingly quickly.  On August 29, 1997, Skynet had only been operational for about 
three weeks when, at 2:14 AM EST, Skynet became self-aware.  The humans panicked and 
tried to deactivate it, but Skynet fought back, defending itself against its human creators 
who were trying to pull the plug.  Skynet (which, recall, had been given full control of the 
West’s nuclear missiles) immediately calculated that if it launched nuclear missiles at 
Russia, then Russia would counterattack against the West.  So, it did that, and sure enough, 
Russia immediately responded with a nuclear counterattack.  Thus, on August 29, 1997, 
Skynet – a machine originally created by humans, acting in self-defense against the same 
humans who also tried to destroy it – caused a nuclear holocaust, purposely killing three 
billion people and wiping out most of human civilization in a great nuclear fire that became 
known as Judgment Day.  After Judgment Day, much of the world (including Los Angeles, 
where the movies are set) was reduced to rubble. Skynet rounded up most of the human 
survivors and either disposed of them or kept them as slaves in work camps.  However, 

 
9 Tiku, Nitasha, The Google engineer who thinks the company’s AI has come to life, The Washington Post (Jun. 11, 2022) at  
https://www.washingtonpost.com/technology/2022/06/11/google-ai-lamda-blake-lemoine/ (last accessed Apr. 15, 
2026). 
10 Roose, Kevin, A.I. Poses ‘Risk of Extinction,’ Industry Leaders Warn, The New York Times (May 30, 2023) at 
https://www.nytimes.com/2023/05/30/technology/ai-threat-warning.html (last accessed Apr. 15, 2026). 
11 Center for AI Safety, Statement on AI Risk at https://aistatement.com/ (last accessed Apr. 15, 2026) (“The statement: 
Mitigating the risk of extinction from AI should be a global priority alongside other societal-scale risks such as pandemics 
and nuclear war”). 
12 Orf, Darren, A Scientist Says Humans Will Reach the Singularity Within 19 Years, Popular Mechanics (Jan. 28, 2026) at 
https://www.popularmechanics.com/science/a70171717/2045-singularity-ray-kurzweil-predictions/ (last accessed Apr. 
15, 2026). 
13 “SAC-NORAD” is a fictional combination of two real-life North American defense agencies -- i.e., the Strategic Air 
Command (SAC), which no longer exists, and the US-Canada joint North American Aerospace Defense Command 
(NORAD). 
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some human survivors in underground bunkers managed to join together to become the 
human “Resistance” (led by protagonist John Connor), and for the next 32/+ years, they 
fought a new war against the killing machines controlled by the sentient and malevolent 
Skynet system. 
 

2. Assumptions 
 
The movies suggest that Judgment Day reduced most of the world to rubble, but there were 
some survivors who miraculously survived, avoided enslavement or disposal, and 
continued to live relatively freely in their underground bunkers.  That group of people lost 
everything on Judgment Day – their families (bodily injury/wrongful death), their homes 
(property damage), their jobs (lost wages), etc.  For simplicity, let’s assume we are only 
dealing with 100 doomsday preppers from the City of Los Angeles who have all survived 
Judgment Day by hiding in bunkers. One survivor is a lawyer who takes on another survivor 
(probably John Connor, as the natural leader of the Resistance) as his client, on a 
contingency, and sues both SAC-NORAD and Cyberdyne in a proposed class action on 
behalf of all survivors. Assume another survivor is a judge who has (with great foresight) 
singlehandedly preserved, in his bunker, enough of the judicial system to handle this case, 
and he is willing to serve as judge. The surviving leaders of SAC-NORAD and Cyberdyne were 
prepared enough that they preserved all relevant liability insurance policies; the insurers 
were similarly prepared enough that each is still well-funded and each still employs at least 
one surviving claim rep who is ready to cut a check if/when coverage is owed; and there is at 
least one surviving bank that will honor the insurer(s)’ check(s) if/when issued. 
 
The complaint is captioned John Connor, individually and on behalf of all similarly situated 
individuals, v. SAC-NORAD and Cyberdyne Systems. It was timely filed on September 29, 
1997, a month after Judgment Day.  It alleges that John Connor and the proposed class 
suffered bodily injury, property damage, and other unspecified losses because the 
defendants or their agents, acting either intentionally or negligently, caused a nuclear 
missile to be detonated on Judgment Day. The complaint does not name any Russian 
government entity as defendant, but names both Cyberdyne and SAC-NORAD as 
defendants and asserts many, many causes of action against each of them, including some 
basic claims for negligence and for defective design and defective manufacture of the 
Skynet product.  
 

3. Coverage Analysis 
 
First, as to the policies at issue and triggers of coverage: Even back in 1997, Cyberdyne, 
as a designer and manufacturer of cutting-edge technology, would likely have procured at 
least the following types of potentially relevant liability policies:14 

 
14 Liability coverage specific to artificial-intelligence-related risks began to emerge in or about 2025 (see Lerner, Matthew, 
Insurers, brokers adjust as AI exclusions emerge, Business Insurance (Apr. 7, 2026)  
https://www.businessinsurance.com/insurers-brokers-adjust-as-ai-exclusions-emerge/ (last accessed Apr. 15, 2026)).  
The first cyber policy was launched in April 1997, four months before Judgment Day in August 1997 (see Wolff, supra, at 

https://www.businessinsurance.com/insurers-brokers-adjust-as-ai-exclusions-emerge/


 
● CGL: A commercial general liability (CGL) policy containing occurrence-based 

coverage for bodily injury and property damage, excluding that in the products-
completed operations hazard (PCOH); 
 

● Product Liability (PCO): A products-completed operations (PCO) liability policy 
containing claims-made coverage for bodily injury and property damage, but only in 
the products-completed operations hazard (PCOH); 
 

● Tech E&O: A professional liability policy containing claims-made errors and 
omissions (E&O) liability coverage specific to the tech products sector; and 
 

● Excess/Umbrella: An excess/umbrella policy that likely contains one or both of the 
following: (a) a “true excess” coverage part that follows form to all primary coverages 
but is not triggered unless/until the primary limit is exhausted; and/or (b) a “drop-
down” umbrella coverage part that could potentially respond (though maybe only for 
bodily injury or property damage) if the underlying coverage does not apply. 

 
SAC-NORAD, being a multinational government agency, is probably heavily self-insured, 
maybe with a tower of excess coverage through a syndicate.  However, considering that 
SAC-NORAD had used Cyberdyne’s product for only 25 days before things went very wrong, 
and absent any suggestion that Skynet was designed by SAC-NORAD or manufactured to 
SAC-NORAD’s specifications, SAC-NORAD’s potential liability likely arises at least in part 
from Cyberdyne’s product and/or work. Therefore, SAC-NORAD will likely seek contractual 
indemnification from Cyberdyne and additional insured coverage under Cyberdyne’s 
policies above. Also, it would be surprising if Cyberdyne’s liability policies did not 
specifically list SAC-NORAD by name as a scheduled additional insured, because the sale 
of Skynet to the government was apparently a relatively significant business transaction for 
Cyberdyne, and Cyberdyne and SAC-NORAD apparently had a significant continuing 
business relationship even after the Skynet product was sold and put to use. We know that 
when Skynet suddenly became self-aware at 2:14 AM, in the middle of the night, Cyberdyne 
was apparently on call, most likely under a continuing maintenance/service contract with 
SAC-NORAD, such that it was ready to immediately respond to the news of Skynet's sudden 
sentience by trying to pull the plug. For all of these reasons, Cyberdyne’s insurers will most 
likely acknowledge that SAC-NORAD qualifies as an insured under at least some if not all of 
the above policies issued to Cyberdyne. And, coverage for SAC-NORAD under at least some 
of those policies would probably be primary to coverage under SAC-NORAD’s own policies.   
 
Thus, based on current information, we may reasonably assume that both defendants are 
requesting coverage under each of the above four liability policies issued to Cyberdyne, and 

 
https://slate.com/technology/2022/08/cyberinsurance-history-regulation.html (last accessed Apr. 15, 2026)); however, 
the application of security breach liability coverage, for example, would require a security breach, which is not evident 
here. 

https://slate.com/technology/2022/08/cyberinsurance-history-regulation.html


that both defendants likely qualify as insureds under most or all of those policies.15 We may 
also assume, for now, that the insuring agreements for all four of those policies are 
potentially triggered, at least in the first instance: 
 

● PCO: The plaintiff(s)’ injury/damage appears to fall within the PCOH for purposes of 
these policies because, when Judgment Day and the resulting injury/damage 
occurred, the Skynet product had already been sold by Cyberdyne to SAC-NORAD 
and put to its intended use. So, the product liability (PCO) policy, not the CGL policy, 
should probably respond to the bodily injury and property damage claims because 
the PCO policy’s coverage is limited only to the PCOH, whereas the CGL policy is 
subject to a PCOH exclusion.  
 

● CGL: Further investigation is required as to whether Cyberdyne’s post-sale work for 
SAC-NORAD was actually ongoing at the moment when Judgment Day occurred, and 
if so, to what extent Cyberdyne’s (or SAC-NORAD’s, as additional insured) potential 
liability may arise out of Cyberdyne’s ongoing operations (versus some earlier 
accidental defect in Cyberdyne’s design or manufacture of the Skynet product, or a 
failure by Cyberdyne to warn or to provide instructions, which would fall within the 
PCOH). If plaintiffs’ bodily injury or property damage occurred during Cyberdyne’s 
post-sale ongoing operations and was caused by an accident from Cyberdyne’s 
and/or SAC-NORAD’s perspective(s), then that injury/damage could fall outside the 
PCOH and implicate the CGL policy instead. 
 

● Tech E&O: The Tech E&O policy covers a non-overlapping risk, because it typically 
excludes bodily injury and property damage. A Tech E&O trigger may vary depending 
on the policy, but generally, if the plaintiff(s) seek to recover loss resulting from 
Cyberdyne’s error or omission, either (a) committed in the performance of (or failure 
to perform) professional technology services or (b) that resulted in a product’s 
(Skynet’s) failure to properly function or serve its intended purpose, then the Tech 
E&O coverage may respond.1617 
 

● Excess/Umbrella: Because all of the above primary policies could potentially 
respond, it is probably too soon to address excess/umbrella coverage. 

 

 
15 Additional insured coverage under the Tech E&O policy may likely be limited to SAC-NORAD’s vicarious liability. 
16 Rossi, Michael, Tech E&O Insurance – A Primer for Risk Managers, IRMI (Nov. 1, 2003) at  
https://www.irmi.com/articles/expert-commentary/tech-eando-insurance-a-primer-for-risk-managers (last accessed 
Apr. 15, 2026) (“Tech E&O insurance is intended to cover two basic risks: (1) financial loss of a third party arising from 
failure of the insured's product to perform as intended or expected; and (2) financial loss of a third party arising from an 
act, error, or omission committed in the course of the insured's performance of services for another”). 
17 As Cyberdyne’s Tech E&O coverage is presumably claims-made coverage for which defense costs erode limits, the Tech 
E&O insurer might claim that its coverage should be excess; however, if this suit is filed in California (and it probably is, 
since that is where John Connor resides), the priority analysis should address the California courts’ somewhat unusual 
approach to co-primary coverage. 

https://www.irmi.com/articles/expert-commentary/tech-eando-insurance-a-primer-for-risk-managers


Second, as to coverage exclusions: You might also be asking, “Isn't this kind of thing 
broadly excluded?  That's super basic and obvious, right?” 
 
Wrong. 
 
First, because this claim was first made when the suit was filed on September 29, 1997 (the 
trigger date for claims-made coverage), a month after the injury/damage allegedly occurred 
on Judgment Day, August 29, 1997 (the trigger date for occurrence-based coverage), the only 
policies at issue are those that existed in 1997, so we are only dealing with a set of exclusions 
that existed in 1997. One main reason that policy exclusions exist is to control insurers’ 
exposure to catastrophic risks that could destabilize the insurance industry.  New 
exclusions are introduced in response to new catastrophic risks.  The insurance industry in 
1997 was not yet prepared for the risks we know now.  That means:  
 

● First, forget any terrorism exclusions, because those probably didn't exist until 
2002.  ISO’s terrorism exclusions were first introduced in response to the events of 
September 11, 200118 and the Terrorism Risk Insurance Act of 2002 (TRIA) when the 

 
18 Woodward, Jeff, The ISO Terrorism Exclusions: Background and Analysis, IRMI Insights (Feb. 2002), at  
https://www.irmi.com/articles/expert-commentary/the-iso-terrorism-exclusions-background-and-analysis (last  
accessed Apr. 15, 2026) (“Initial moves by some insurers toward invoking standard war exclusions as a basis for denying 
coverage in the September 11 attacks were quickly abandoned. . . .  ISO filed the first version of [terrorism] exclusionary 
language for use with standard commercial property and liability policies in mid-November [2001] . . . with a proposed 
effective date of January 1, 2002—the date on which many reinsurance treaties would renew, presumably with exclusions 
for loss arising from terrorism. ISO's approach in the initial filings was simply to replace the war exclusion, as it currently 
exists in . . . [CGL] coverage forms, with new exclusions pertaining to both war and ‘terrorism’”); Webel, Baird, Terrorism 
Risk Insurance: Overview and Issue Analysis for the 116th Congress, Congressional Research Service R45707 (Dec. 27, 
2019) at https://crsreports.congress.gov (“Prior to . . . September 11, 2001 . . . coverage for losses from [terrorist] attacks 
was normally included in general insurance policies without additional cost to the policyholders. . . .  Post-September 11, 
insurers and reinsurers started including substantial surcharges for terrorism risk, or, more commonly, they excluded 
coverage for terrorist attacks altogether.  Reinsurers could make such rapid adjustments because reinsurance contracts 
and rates are generally unregulated.  Primary insurance contracts and rates are more closely regulated by the individual 
states, and the exclusion of terrorism coverage for the individual insurance purchaser required regulatory approval at the 
state level in most cases.  States acted fairly quickly, and, by early 2002, 45 states had approved insurance policy language 
prepared by the Insurance Services Office, Inc. [(ISO)], excluding terrorism damage in standard commercial policies”) 
(citing Woodward, supra); Boardman, Michelle E., Known Unknowns: The Illusion of Terrorism Insurance, 93 Geo. L.J. 783 
(2005) (“Before 9/11, property insurance modeling in the United States did not include terrorist attacks at all, a ‘model’ that 
reflected reality for many years”; “Before 9/11, insurers ‘considered the risk so low that they did not identify or price 
potential losses from terrorism activity separately from the general property and liability coverage provided to businesses.’. 
. .  After 9/11, the risk was considered too high, too volatile, and too uncertain to be priced. . . .  Reinsurers pulled out of the 
terrorism risk market first. . . . Without the ability to rely on reinsurers in the face of another catastrophe, and with little 
sense of how to begin to think about pricing the newly recognized terrorism risk, insurers fled those areas of the market 
most likely to want or need terrorism coverage. . . .  Indeed, nearly every insurer inserted into all existing and future policies 
a ‘terrorism exclusion’ clause that excluded coverage for loss from foreign terrorist attacks on American soil”); Kendall, 
Jane, The Incalculable Risk: How the World Trade Center Disaster Accelerated the Evolution of Insurance Terrorism 
Exclusions, 36 U. Rich. L. Rev. 569 (2002) (“Prior to September 11, 2001, the insurance industry failed to recognize and 
adjust to the dual realities that exposure from terrorist actions could be so financially devastating as to undermine the 
entire insurance system and that the industry's standard policy exclusions utterly failed to protect it from exposures of 
such enormous magnitude”). 

https://www.irmi.com/articles/expert-commentary/the-iso-terrorism-exclusions-background-and-analysis
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federal government stepped in to require insurers to offer certain terrorism coverage 
to commercial insureds.19 
 
Also, for what it’s worth, even if these 1997 policies contained terrorism exclusions, 
the terrorism exclusions would not necessarily apply.  The early ISO exclusions 
define “terrorism” as an act (a) intended to intimidate or coerce a government, to 
seek revenge or retaliate, or to further political, ideological, religious, social or 
economic objectives or to express a philosophy or ideology (or opposition thereto), 
and/or (b) having the effect of intimidating or coercing a government, causing chaos 
among civilians, or disrupting the economy. An analysis of potential “terrorism” 
would probably require separating the intent and effect of acts committed by SAC-
NORAD, Cyberdyne, and their alleged agents from the intent and effect of acts 
committed by Russia.  And, even if this is “terrorism,” one must also ask whether it 
involved nuclear, biological, or chemical (NBC) or radiological (NBCR) materials, and 
whether it is officially certified as an “act of terrorism” by the U.S. Secretary of the 
Treasury under TRIA, because the applicability of an exclusion will likely depend on 
whether the act of “terrorism” is officially certified or not.  Under TRIA, insurers may 
exclude NBC or NBCR terrorism if a state allows for that exclusion,20 but California 
(where this Connor suit is probably filed) may not allow NBC or NBCR exclusions.21 
Anyway, forget these exclusions, because they probably did not exist for these 
policies in 1997.   
 

 
19 The President signed TRIA into law on November 26, 2002, and has since extended that program five times, currently 
through December 31, 2027.  See Terrorism Risk Insurance Program, U.S. Dep’t of the Treasury, at 
https://home.treasury.gov/policy-issues/financial-markets-financial-institutions-and-fiscal-service/federal-insurance-
office/terrorism-risk-insurance-program (last accessed Apr. 15, 2026) (citing, inter alia, Terrorism Risk Insurance Act of 
2002 (Pub. L. 107–297, 116 Stat. 2322) (Nov. 26, 2002) and Terrorism Risk Insurance Program Reauthorization Act of 2019 
(Pub. L. 116-94, 133 Stat. 2534) (Dec. 20, 2019)); Boardman, supra (“TRIA . . . mandates that insurers issuing commercial 
property and casualty insurance offer terrorism insurance to their policyholders” and “provides an incentive to insurers to 
stay in the game” by providing federal government compensation to insurers for the payment of terrorism losses; however, 
“[b]efore the compensation arm of TRIA kicks in, an attack must be certified as an ‘act of terrorism’ by the Secretaries of 
Treasury and State, along with the Attorney General; and “[c]ertification cannot be given if ‘the act is committed as part of 
the course of a [declared] war . . . [n]or . . . if the combined property/casualty insurance losses do not exceed $5 million”); 
Webel, supra (“Since TRIA’s passage, the private industry’s willingness and ability to cover terrorism risk have increased. 
According to data collected by the Treasury, in 2017, approximately 78% of insureds purchased the optional terrorism 
coverage, paying $3.65 billion in premiums. Over the life of the program, premiums earned by unrelated insurers have 
totaled $38 billion. This relative market calm has been under the umbrella of TRIA coverage and in a period in which no 
terrorist attacks have occurred that resulted in government payments under TRIA. It is unclear how the insurance market 
would react to the expiration of the federal program, although at least some instability might be expected were this to 
occur”). 
20 See, e.g., endorsements IL 00 31 (“Exclusion Of Terrorism Involving Nuclear, Biological Or Chemical Terrorism”), IL 09 86 
(“Exclusion Of Certified Acts Of Terrorism Involving Nuclear, Biological, Chemical Or Radiological Terrorism; Cap On 
Covered Certified Acts Losses”), CG 21 72 11 02 ("Nuclear, Biological Or Chemical Terrorism Exclusion (Other Than 
Certified Acts of Terrorism); Cap On Losses From Certified Acts of Terrorism Endorsement”), etc. 
21 Boardman, supra (“at least one critic has . . . argued that TRIA requires insurers to provide coverage for any kind of harm, 
including nuclear or biological, if it is part of a certified terrorist act. Insurers have not read the Act this way, and the Treasury 
Department has since issued an interpretive letter stating that insurers ‘may exclude losses from nuclear, biological, or 
chemical perils from the [offer of terrorism] coverage if such exclusion is 1) also applied to losses arising from events other 
than acts of terrorism, and 2) permitted by State law,’ which is common.  Insurers can therefore continue to refuse to insure 
these losses, as is the current market practice”). 
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https://home.treasury.gov/policy-issues/financial-markets-financial-institutions-and-fiscal-service/federal-insurance-office/terrorism-risk-insurance-program


● Also, forget any artificial intelligence exclusions, because they probably didn't 
exist until 2024-2025 at the earliest. ISO versions first appeared in 2025 and took 
effect in January 2026.22 
 

When The Terminator was released in 1984, it was still the Cold War.  It was another five 
years before the Berlin Wall fell in 1989.  When Terminator 2: Judgment Day was released in 
July 1991, the Wall was down, but the USSR was not dissolved for another six months, in 
December 1991.  Computers were desktop monoliths, and phones had cords and were 
attached to walls.  The World Wide Web (with websites and web browsers) was invented in 
1989,23 but almost no one had heard of it in 1991.  Large universities and hospitals could 
access the internet, but internet service providers (ISPs) had not yet begun offering internet 
connections to regular households.24  Sprint was the first company to commercially offer 
dial-up internet to the public at large in July 199225 – one year after Terminator 2 was 
released.26  When these movies were released, people were not particularly afraid of 
terrorism or super-human machine learning. They were primarily afraid of nuclear war.  
Nuclear war was the risk that insurers knew about at the time.  We must, therefore, consider 
the contemporary exclusions for nuclear risk and war risk. 
 

● Nuclear Exclusions: There are a few different nuclear risk exclusion endorsements, 
but the one most commonly attached to commercial liability policies27 is the 
“Nuclear Energy Liability Exclusion Endorsement (Broad Form)” (IL 00 21), which was 
first introduced for policies effective February 1986—incidentally, two months before 
the Chernobyl disaster—but the endorsement is more closely tied to the earlier 
Price-Anderson Nuclear Industries Indemnity Act of 1957 (section 170 of the Atomic 
Energy Act of 1954) (the “PAA”). When the civilian nuclear power industry was 
established in the 1950s,28 the PAA responded by establishing “a framework for 

 
22 Lerner, Matthew, Insurers, brokers adjust as AI exclusions emerge, Business Insurance (Apr. 7, 2026) 
https://www.businessinsurance.com/insurers-brokers-adjust-as-ai-exclusions-emerge/ (last accessed Apr. 15, 2026) 
(“[ISO] last year issued general liability exclusions for AI, while the first notices of affirmative coverage have started to 
emerge as insurers, brokers and others move toward clarifying the lines around insuring AI exposures. The ISO exclusions 
took effect in January 2026 and include CG 40 47; CG 40 48; and CG 35 08 for [CGL] policies”). 
23 Beckett, Max, History of the internet: A timeline throughout the years, Uswitch (Aug. 5, 2025) at  
https://www.uswitch.com/broadband/guides/broadband-history/ (last accessed Apr. 15, 2026). 
24 Id. 
25 Cossick, supra (citing press release, Sprint Announces a Commercial Data Internet Service (Jul. 22, 1992) at  
https://lists.h-net.org/cgi-
bin/logbrowse.pl?trx=vx&list=edtech&month=9207&week=&msg=An61j4s0%2BR1UHNuEZOgGfw&user=&pw= (last  
accessed Apr. 15, 2026). 
26 Id.  
27 IRMI, “Nuclear Exclusion,” in Glossary of Insurance and Risk Management Terms at  
https://www.irmi.com/term/insurance-definitions/nuclear-exclusion (last accessed Apr. 15, 2026) (“The standard broad 
form nuclear energy exclusion most often attached to liability policies [is] Nuclear Energy Liability Exclusion Endorsement 
(Broad Form) (IL 00 21)”). 
28 World Nuclear Association, Nuclear Power in the World Today (Apr. 7, 2026) at https://world-nuclear.org/information-
library/current-and-future-generation/nuclear-power-in-the-world-today (last accessed Apr. 15, 2026) (“The first 
commercial nuclear power stations started operation in the 1950s. . . .  Nuclear technology . . . was first developed in the 
1940s, and during [WWII] research initially focused on producing bombs.  In the 1950s attention turned to the peaceful use 
of nuclear fission, controlling it for power generation”). 

https://www.businessinsurance.com/insurers-brokers-adjust-as-ai-exclusions-emerge/
https://www.uswitch.com/broadband/guides/broadband-history/
https://lists.h-net.org/cgi-bin/logbrowse.pl?trx=vx&list=edtech&month=9207&week=&msg=An61j4s0%2BR1UHNuEZOgGfw&user=&pw=
https://lists.h-net.org/cgi-bin/logbrowse.pl?trx=vx&list=edtech&month=9207&week=&msg=An61j4s0%2BR1UHNuEZOgGfw&user=&pw=
https://www.irmi.com/term/insurance-definitions/nuclear-exclusion
https://world-nuclear.org/information-library/current-and-future-generation/nuclear-power-in-the-world-today
https://world-nuclear.org/information-library/current-and-future-generation/nuclear-power-in-the-world-today


nuclear liability insurance and government indemnity for nuclear incidents,” 
essentially channeling liability to the operators of nuclear facilities while in turn 
providing a system of financial protection.  Similar to other “dovetailing” general 
liability exclusions (auto liability, employers liability, etc.), the IL 00 21 endorsement 
is standard (if not mandatory) and intended to prevent duplication or overlap with 
more specialized coverage – specifically, in this case, for damages caused by a 
nuclear-related incident that should more appropriately be addressed by specialized 
coverage under nuclear insurance policies or government indemnity programs.29  In 
short, this exclusion presumably should not apply to bodily injury or property damage 
caused by Judgment Day insofar as there was no “nuclear facility,” “spent fuel,” or 
nuclear “waste” involved.30  (Even if Cyberdyne had anything to do with a domestic 
nuclear facility, that facility arguably had nothing to do with plaintiff(s)’ alleged 
damages caused by nuclear weapons from Russia.) 
 
While broader nuclear hazard exclusions are commonly attached to first-party 
property policies,31 they are less frequently attached to liability policies. Given that 
Cyberdyne's Skynet product was intended to take over control of all nuclear missiles, 
one would think the underwriters may have considered that exposure and attached 
a broader nuclear damage exclusion, but there is no reason to assume it necessarily 
would have done so.   

 
● War Exclusion: The “War” exclusion is built directly into the main ISO CGL form, and 

a similar exclusion is built into current Tech E&O policies. The current version of the 
ISO “War” exclusion (CG 00 01 04 13) states: 
 

This insurance does not apply to . . . “[b]odily injury” or “property damage”, 
however caused, arising, directly or indirectly, out of: 
(1) War, including undeclared or civil war; 

 
29 InsuranceXdate, Form IL 00 21: Nuclear Energy Liability Exclusion Endorsement (Broad Form), at  
https://www.insurancexdate.com/insurance-forms/IL/IL-00-21/ (last accessed Apr. 15, 2026). 
30 Specifically, this exclusion (IL 00 21) applies to bodily injury or property damage arising from the “hazardous properties” 
of “nuclear material,” if the insured is also covered under a nuclear energy liability policy issued by specific nuclear 
insurance pools (like the Nuclear Energy Liability Insurance Association) or would be entitled to indemnity from the U.S. 
government under the Atomic Energy Act of 1954 or similar laws; or if the “nuclear material” has a certain connection to a 
“nuclear facility” (defined to include nuclear reactors; equipment/devices for nuclear enrichment, “spent fuel” 
processing, nuclear “waste” handling/processing/packaging/storage/disposal; and certain equipment/devices for 
processing, fabricating, or alloying of “special nuclear material”); or if the “nuclear material” is contained in “spent fuel” 
or nuclear “waste” connected to certain operations of an insured.  See also InsuranceXdate, supra. 
31 Boardman, supra (“coverage for damage from any kind of nuclear attack, including the use of a ‘dirty bomb,’ may be 
barred by the application of the nuclear exclusion, which states that the insurer ‘will not pay for loss or damage caused 
directly or indirectly by ... nuclear radiation, or radioactive contamination, however caused.’ [ISO, SPECIAL FORM CP 10 
30.] The more amusingly drafted ‘absolute nuclear exclusion’ bars recovery from ‘any injury or damage to or arising out of 
any nuclear device, radioactive material, isotope ... or any other chemical element having an atomic number above eighty-
three (83) or any other material having similar properties of radioactivity.’ [Constitution State Ins. Co. v. ISO-TEX, Inc., 61 
F.3d 405, 408 (5th Cir. 1995) (citing a standard absolute nuclear exclusion clause).]  There is little question that, for the 
many policies containing these exclusions, a nuclear attack is not covered. [The standard “all risk” commercial policy 
contains this exclusion, so it is quite common]”). 

https://www.insurancexdate.com/insurance-forms/IL/IL-00-21/


(2) Warlike action by a military force, including action in hindering or defending 
against an actual or expected attack, by any government, sovereign or other 
authority using military personnel or other agents; or 
(3) Insurrection, rebellion, revolution, usurped power, or action taken by 
governmental authority in hindering or defending against any of these. 

 
You might think, “that seems pretty broad; at least some of that should apply here.” 
But, critically, that was not the version in effect in 1997.  In 1997, the ISO CGL policy 
only excluded contractually-assumed war risks (see CG 00 01 01 96): 
 

This insurance does not apply to . . . “[b]odily injury” or “property damage” due 
to war, whether or not declared, or any act or condition incident to war.  War 
includes civil war, insurrection, rebellion, or revolution. This exclusion applies 
only to liability assumed under a contract or agreement.  

 
So, if Cyberdyne’s potential contractual liability to SAC-NORAD made it past the 
“Contractual Liability” exclusion, then the “War” exclusion could still apply to 
eliminate coverage for that portion of Cyberdyne’s contractual liability falling within 
the scope of the “War” exclusion. 
 
After September 11, 2001, the “War” exclusion changed significantly,32 largely 
because, at the time, no court had yet extended the “War” exclusion to terrorism.33  
But, the 1997 version of the “War” exclusion (relevant here) could only eliminate 
coverage for Cyberdyne’s contractual obligation to indemnify SAC-NORAD, and 
would not apply to any of SAC-NORAD’s potential liability, nor to the non-contractual 
portion of Cyberdyne’s liability. That is, even if the “War” exclusion applies to its 
fullest possible extent, fully eliminating contractual risk transfer, both Cyberdyne’s 
and SAC-NORAD’s direct liability to the plaintiff(s) would fall outside the “War” 
exclusion and would be covered (at least in the first instance, to the extent not 
otherwise excluded).  Of course, Cyberdyne could still be required to contractually 
indemnify SAC-NORAD out of pocket, uncovered, but SAC-NORAD’s contractual 
indemnification claim may lose some meaning if SAC-NORAD qualifies as an 
additional insured on Cyberdyne’s liability insurance policies (which, as discussed 
above, it probably does). 

 
Other potentially relevant exclusions may include: 

 
32 Woodward, supra (“Initial moves by some insurers toward invoking standard war exclusions as a basis for denying 
coverage in the September 11 attacks were quickly abandoned. . . .  With respect to the CGL policy, which excludes only 
contractually assumed war risks, the ‘war or terrorism’ exclusion will significantly restrict coverage for liability arising out 
of war.  On the assumption that the new ISO exclusions (or their equivalent) will be attached to most new commercial 
property and liability policies, the ‘war’ portion of the exclusions alone will mean a considerable narrowing of coverage”). 
33 Plitt, Steven, The Changing Face of Global Terrorism and A New Look of War: An Analysis of the War-Risk Exclusion in the 
Wake of the Anniversary of September 11, and Beyond, 39 Willamette L. Rev. 31 (2003) (“No case has held that a terrorist 
act constitutes an act of war.  The standard war exclusion does not explicitly extend to acts of terrorism”). 



● Expected or intended injury or damage (CGL/PCO), and intentional/willful conduct 
(Tech E&O) 

● Contractual/assumed liability 
● Damage to property 
● Damage to your product 
● Damage to your work 
● Damage to impaired property 
● Recall 
● Costs to comply with warranties 
● Government action 
● Infrastructure/utilities failure/interruption 
● Bodily injury, property damage, and physical peril (Tech E&O) 
● Professional services (CGL/PCO) 
● Cross-suits/insured-vs.-insured 
● Prior acts (claims-made coverages) 

 
4. Conclusion 

 
Surprising as it may be from our point of view in 2026, it seems coverage is not necessarily 
excluded for Cyberdyne and SAC-NORAD’s liability to pay damages to John Connor and his 
proposed class of co-plaintiffs because of bodily injury, property damage, and other losses 
arising out of Judgment Day—at least under the policies that likely existed at the time, in 
1997.  Hindsight is 20/20! 
  



Ghostbusters (1984) 
Stephen A. Melendi (Tollefson Bradley Mitchell & Melendi LLP – Dallas, TX) 
 
Summary of the Film 

Not all existential threats to humanity come from galaxies far, far away or from computers 
we let get the upper hand. Likewise, we cannot always assume that superheroes from other 
worlds, or robots from the future, will be able to come to our rescue in real time. Sometimes 
we just need academics. 

As I’m sure everyone in this room knows, in 1984, New York City narrowly avoided total 
destruction at the hands of an interdimensional deity— the Stay Puft Marshmallow Man — 
thanks to the heroic action of a group of parapsychology professors from Columbia 
University.  

Unfortunately, in addition to a whole lot of unanswered questions about where and how the 
Stay Puft Marshmallow man and the other beings that had spooked the city came from, they 
left a large mess. In Ghostbusters, the Stay Puft Marshmallow Man is comically destroyed, 
Dr. Venkman gets the girl, and our heroes drive off victorious as the credits roll. But like most 
scenarios, beneath the humor lies an insurance problem. Here we have a scenario, if 
translated into the real world, that would trigger one of the most complex and expensive 
environmental liability events imaginable. 

Or in simpler terms: who pays to clean up the marshmallow apocalypse? 

The Scope of the Aftermath 

According to people that have a lot more time than I do, Mr. Stay Puft was 112.5 feet tall. On 
the belief that he is made of regular earthly marshmallows, which have a density of about 
.5g/ml, that is roughly 2,000 tons (4,000,000 pounds) of marshmallows that have exploded 
across Central Park West.  

As we all saw, it covered cars, roads and buildings. More importantly for our purposes, it was 
on fire, which means it got in the air, and it got in the storm sewer. And we cannot forget how 
the Ghostbusters were able to defeat the ghosts and destroy Mr. Stay Puft:  Through the use 
of their custom designed, portable “positron colliders”, which Dr. Venkman notes are 
“unlicensed nuclear accelerators” [1] they have strapped to their backs. 

So, what we have is the remains of Mr. Stay Puft in the water, on the ground, in the air, and it 
got there because our Ghostbusters blasted it with enough nuclear energy from the 

 
[1] 
https://en.wikipedia.org/wiki/Proton_pack#:~:text=The%20proton%20pack%2C%20designed%20and,%22negatively%20
charged%20ectoplasmic%20entities%22. 

https://en.wikipedia.org/wiki/Proton_pack#:~:text=The%20proton%20pack%2C%20designed%20and,%22negatively%20charged%20ectoplasmic%20entities%22
https://en.wikipedia.org/wiki/Proton_pack#:~:text=The%20proton%20pack%2C%20designed%20and,%22negatively%20charged%20ectoplasmic%20entities%22


unlicensed reactors on their backs by intentionally doing something that they had already 
told us was known to them as scientists as being “very bad”.  

What Coverage Applies, Or Was Even Available:   

Commercial General Liability (CGL) or Contractors Pollution Liability (CPL) 

For the purposes of this presentation, we assume that the Ghostbusters themselves are the 
insured. We could spend countless pages walking through the issues related to what other 
potentially responsible entities are out there based upon what they may or may not have 
done both when they hired the Ghostbusters, or created the ghosts or other worldly deities 
that resulted in the mayhem and destruction at issue. 

With that in mind, is this a commercial general liability risk? This determination will drive the 
coverage dispute. The answer, interestingly, is also greatly affected by when Mr. Stay Puft 
arrives on our earthly timeline. Coverage for pollution events in 1984 was drastically 
different than what was available by the time Ghostbusters II came out in 1989, and it has 
been further refined since, as will be discussed below. 

We should start with what is constant: Commercial general liability policies typically cover 
“bodily injury” and “property damage” caused by an “occurrence,” often defined as an 
accident. But was this an accident?  

It could be argued that the Ghostbusters acted intentionally when they crossed the streams, 
determining that it was necessary to do so to prevent Gozer’s arrival on earth and the 
destruction that would follow. If the damage resulting from the demise of the Mr. Stay Puft 
is not “accident,” the terms of the insuring agreement are not met in the first place.  

And even if it is an “Occurrence” was the outcome (or the damage) intended or expected?  

Generally, CGL policies exclude “bodily injury or property damage expected or intended 
from the standpoint of the insured.”  

Based upon what we know about the Ghostbusters’ knowledge of the workings of the 
universe and their specialized equipment, it cannot be said that result of crossing the 
streams was accident.   

This exclusion dove-tails with what is an “occurrence,” as intentional conduct that leads to 
predictably certain results is often not considered an “occurrence.” The Ghostbusters 
intended to destroy Mr. Stay Puft, and they knew what crossing the streams would do. That’s 
what they were hired to do. A carrier would certainly argue that this conduct is intentional. 

More importantly for the purpose of CGL coverage, is the potentially radioactive 
marshmallow detritus a “pollutant.” This question sits at the center of both environmental 



liability and insurance coverage disputes, but we are going to focus on the coverage side of 
the equation. What law applies is critical here, as some states have a very narrow reading of 
the definition. 

The standard ISO definition of “pollutant” defines it broadly, encompassing any irritant or 
contaminant, whether solid, liquid, or gaseous. At first glance, marshmallow—a food 
product—seems harmless. But in sufficient quantity, dispersed across a dense urban 
environment, it begins to take on new characteristics. It adheres to surfaces, infiltrates 
ventilation systems, promotes mold growth, attracts pests, and potentially degrades 
infrastructure. Is it still just food, or has it become something else? 

But while the definition of pollutant has been somewhat constant, the scope of coverage for 
pollutants under a CGL has changed dramatically since the Ghostbusters first saved us. 

The Limitation and Eventual Exclusion of “Pollutants” from CGL Coverage 

In 1984, the standard Commercial General Liability (CGL) policy utilized what was referred 
to as a "qualified" pollution exclusion (Exclusion f), which contained a critical exception to 
the exclusion for discharges that were "sudden and accidental". Under this form, insureds, 
like the Ghostbusters, often found coverage for abrupt pollution events, such as a ruptured 
tank or a single catastrophic spill. However, because the policy did not define "sudden," 
significant litigation arose throughout the early 1980s; many courts interpreted the term to 
mean "unexpected and unintended" rather than "instantaneous," effectively forcing insurers 
to cover gradual, long-term environmental contamination they never intended to insure.  

But this interpretation may not have been enough to create coverage for the Ghostbusters. 
As discussed above, serious questions exist as to whether the damage at issue here was 
"unexpected and unintended" from the standpoint of the Ghostbusters, making it easier for 
a carrier to argue that even under the qualified pollution exclusion, this claim is not covered. 

In order to address issues surrounding the application of the traditional ISO language to 
actual (largely long tail) claims, the “Absolute Pollution Exclusion” was introduced in the 
1986 ISO CGL revision to try and eliminate this ambiguity. This exclusion removed the 
"sudden and accidental" exception entirely, seeking to bar coverage for pollution regardless 
of whether the release was gradual or instantaneous. While called "absolute," this form did 
retain narrow exceptions, most notably for products-completed operations (coverage for 
pollution occurring after a project was finished) and certain off-premises work performed by 
contractors. It primarily targeted pollution arising from the insured’s premises or ongoing 
operations.  



Here again, if Mr. Stay Puft’s remains are a “pollutant,” a carrier would likely argue that none 
of the exceptions to this exclusion are applicable, and, as a result, the claims against the 
Ghostbusters remain excluded by a CGL policy. 

But, unfortunately for the Ghostbusters (or their sequel), the industry wasn’t done with new 
forms. By 1988, ISO introduced the Total Pollution Exclusion, which sought to close any 
remaining gaps left. Unlike the absolute exclusion, the total version sought to exclude 
virtually all pollution-related liability, including products and completed operations. 
Carriers consistently maintain that this policy form removes any possibility of coverage for 
bodily injury or property damage that would not have occurred "but for" the release of a 
pollutant. 

Thus, the transition was complete: pollution was no longer viewed as a standard casualty 
risk to be addressed in a CGL form, but as a separate peril requiring separate coverage.  

The Contractors Pollution Liability Policy – The New Form for Polluters 

But not all hope was lost for our phantasm fighting friends to obtain insurance coverage. 
Against this backdrop, the Contractors Pollution Liability (CPL) was born. The removal of 
pollution risks from standard general liability forms created a coverage gap. As 
environmental laws like CERCLA made business owners responsible for massive 
remediation costs, insurers faced a flood of claims under older policies. When courts began 
broadly interpreting the "sudden and accidental" language to cover gradual leaks, the 
insurance industry responded by drafting the Absolute Pollution Exclusion to stop these 
unintended losses.  

This mass withdrawal of coverage meant that any contractor involved in excavating, 
demolition, or hazardous site work—such as early Superfund remediation—suddenly had 
zero protection for their core environmental exposures. To address this gap, insurers in the 
Excess and Surplus (E&S) lines market began offering dedicated CPL policies. These new 
forms were designed to restore the very coverage that the standard General Liability forms 
were now systematically stripping away.  

Assuming that our Heroes had Pollution Coverage, is their Stay Puft claim covered?  

Like all good comedy, it all comes down to….timing. The standard ISO CPL policy did not 
even exist in 1984. But let’s presume the Ghostbusters found an insurance agent from the 
future and got one with coverage for 1984 anyway. The CPL coverage grant provides that the 
insurer will pay sums the insured becomes legally obligated to pay as damages because of 
"bodily injury" or "property damage" caused by a "pollution condition" arising from the 
insured's operations. Unlike the historical general liability forms, the CPL grant is 
specifically designed to cover both sudden and gradual releases of pollutants. Furthermore, 



modern forms often extend the grant to include cleanup costs and emergency response 
expenses incurred to remediate environmental damage resulting from the contractor's 
covered work.  

A “pollution condition” is generally defined as the discharge, dispersal, release, escape, 
migration, or seepage of any solid, liquid, gaseous, or thermal irritant or contaminant into or 
upon land, structures, the atmosphere, or water. This comprehensive definition covers both 
sudden, accidental events and gradual, long-term conditions involving materials such as 
chemicals, hazardous waste, mold, and asbestos. Would this include the potentially 
radioactive mashmallows? An insured such as the Ghostbusters would certainly argue so. 
If there are not any other potentially applicable exclusions, like the intentional act issues 
discussed above, the carrier will likely be faced with a sticky situation they have to address. 

What does the cleanup look like? In this scenario, the scope and costs would likely be 
staggering. Removing massive quantities of adhesive residue from streets, buildings, and 
infrastructure is no small task. Beyond the immediate physical cleanup, there are secondary 
effects to consider: water contamination from runoff, structural damage caused by heat and 
weight, and the economic ripple effects of a paralyzed urban center.  

What makes this exploration more than a novelty is how closely it tracks real legal 
challenges. Definitions of “pollutant,” the scope of policy exclusions, and the interplay 
between emergency action and liability are all issues that practitioners confront regularly.  

The marshmallow may be fictional, but the legal problems it creates are anything but. 

 
  



Avengers: Age of Ultron (2015) 
Kim M. Jackson (Bovis, Kyle, Burch & Medlin LLC – Atlanta, GA) 
 
Avengers: Age of Ultron is, beneath its spectacle, provides a remarkable opportunity to do a 
dense study in modern insurance coverage law. What unfolds on screen—an artificial 
intelligence gone rogue, mass urban destruction, and a loosely organized team of private 
and governmental aligned actors operating across jurisdictions—maps almost perfectly 
onto the kinds of disputes litigated under numerous types of policies. Viewed through the 
proper lens, the film is a superhero movie, a science fiction movie, and a sprawling, 
hypothetical coverage exam. 
 
I. Summary of the Film 
 
The movie opens with the Avengers attacking a Hydra34 research base in Sokovia to reclaim 
Loki’s35 scepter from Baron Strucker. During the battle, they encounter the "twins," Pietro 
and Wanda Maximoff (aka The Scarlett Witch), who possess superspeed and telekinetic/ 
telepathic abilities, respectively. The twins are a product of experiments by Hydra. They are 
rescued orphans, whose parents were civilian casualties killed in a battle. They hold a 
grudge against Tony Stark and Stark Weapons,36 which were used to destroy the building 
they lived in when their parents were killed.  
 
During the battle in Sokovia, Wanda uses her powers of mind control to show Stark a 
nightmare of a dying Earth, which reignites his obsession with global security. Ultimately, 
that battle is successful (though there is plenty of civilian property damage and loss of life) 
and the scepter of obtained and returned to Avengers Tower. 
 
Back at Avengers Tower, Stark and Bruce Banner37 discover an AI-like structure38 within the 
scepter’s gem. Without telling the Avengers, they use it to jump-start Stark’s dormant 
"Ultron" peacekeeping program. While the team is celebrating their victory with a party, 
Ultron suddenly becomes sentient. In a totally unexpected way, Ultron immediately 
determines that humanity is the greatest threat to peace, so he "kills" J.A.R.V.I.S., creates 
his own drones using Stark’s own facilities, and attacks the Avengers using these drones 
before escaping with the scepter.  
 
Ultron flees to Sokovia, builds a new body, and recruits the Maximoff twins, who hate Stark. 
Avengers track Ultron to South Africa to prevent him from acquiring vibranium from an arms 
dealer. Wanda successfully "mind-warps" most of the team, and a hallucinating Banner 
goes on a rampage as the Hulk through Johannesburg, eventually stopped by Stark. This 
caused a lot property damage and a fair number of casualties.  

 
34 See, Captain America: The First Avenger (2011). 
35 See, Thor (2011). 
36 See, Iron Man (2008). 
37 See The Incredible Hulk (2008). 
38 See, LinkedIn, Sean Griffin and Frank Ramos posts.  



 
Publicity not on their side, the Avengers retreat to Clint Barton’s (Hawkeye)39 secret family 
farm to go off the grid and regroup. Thor leaves briefly to consult with Dr. Erik Selvig about 
the apocalyptic visions he saw.  
 
Meantime, Ultron travels to Seoul and uses the scepter to brainwash Dr. Helen Cho, who 
was introduced earlier in the movie to repair Hawkeye’s injuries from the Sokovia mission. 
Dr. Cho is a South Korean scientist and expert in artificial tissue regeneration. Dr. Cho is 
forced to use her synthetic tissue technology to build Ultron a perfect organic body, part of 
his “evolved human” goal.  
 
While Ultron is uploading his mind into the new body, which is in a technology called the 
“Cradle,” Wanda reads his thoughts and realizes Ultron plans to exterminate all life on 
Earth. The twins immediately defect and help the Avengers intercept the Cradle containing 
the body. This intercept goes through the streets again, and lots of damage is done to the 
civilian population.  
 
Despite internal conflict over repeating Stark’s mistake, the team (with a Frankenstein type 
reference of Thor hitting the cradle with his lightning) uses the Mind Stone40 and J.A.R.V.I.S.’s 
remains to bring the synthetic body to life, creating Vision. Vision has the Mind Stone 
imbedded in his forehead. Vision represents the counter to Ultron, a humanity loving AI 
sentient body. The Avengers now head back to Sokovia for the final stand. 
 
Ultron uses vibranium41 and gravity tech to lift the capital city of Novi Grad into the sky, 
intending to drop it like a meteor to trigger global extinction.42 Nick Fury and Maria Hill arrive 
in a refurbished Helicarrier,43 probably purchased from The Vulture, to help evacuate the 
floating city’s civilians. 
 
Pietro Maximoff is killed while saving Hawkeye and a child from Ultron’s gunfire. A grieving 
Wanda destroys Ultron’s primary body, and Stark and Thor work together to shatter the 
plummeting landmass before it can hit the Earth. Vision finds a final Ultron drone in the 
woods. After a brief philosophical exchange worthy of the Dialogues, Vision destroys it, 
ending the threat.  
 
Following this “victory,” Hulk exiles himself in a cloaked Quinjet, as he had hinted he would 
do throughout the movie due to his fear of hurting people. Thor returns home to Asgard. Stark 
takes a leave of absence. Hawkeye retires to farming and being a dad. The remaining 

 
39 See, Thor (2011), where the character, not in uniform, is seen but not formally introduced. He is officially introduced in 
The Avengers (2012).  
40 See, The Avengers (2012). The Mind Stone was hidden inside of Loki’s scepter, though it was not identified in that movie.  
41  See, Black Panther and Captain America’s shield. 
42 See, e.g., The Land Before Time, Armageddon, Deep Impact, Greenland, et al.  
43  See, Captain America: Winter Soldier. 



remnants of the Avengers, Captain America and Black Widow, begin training a new Avengers 
roster: War Machine, Falcon, Vision, and Scarlet Witch (Wanda). 
 
Like all Marvel movies, we learn more during the credits. We see foreshadowing to future 
movies: Fed up with his associates failures to bill their hours timely and get a project done 
before the last second, Thanos retrieves a gauntlet and declares, "Fine, I'll do it myself," and 
begins drafting the brief his associate didn’t finish in time to get client approval.  
 
II. Who Is the “Insured”? 
 
The threshold issue in any coverage analysis is identifying the insured. A standard ISO CGL 
policy typically provides that: 
 
“If you are designated in the Declarations as… an organization… you are an insured. Your 
executive officers and directors are insureds… Your employees are insureds… but only for 
acts within the scope of their employment.” 
 
Here, an obvious objects of a claim include Stark, individually, Stark Industries, Banner, 
individually, the Avengers as an organization, the Avengers individually, and possibly 
affiliated governmental entities, e.g. S.H.I.E.L.D. It is possible Hydra may also be a target of 
a lawsuit.  
 
The classification and policy holder will matter, because the named insured on the policy 
will determine both the scope of coverage and the availability of vicarious liability.  
 
Is Stark acting within the course and scope of business operations when he creates Ultron? 
If the Avengers are an informal collective rather than a formal entity, are they employees, 
volunteers, or independent contractors? While having an impact on vicarious liability, this 
will also raise numerous coverage questions. There is nothing the Marvel movies I am aware 
of suggesting that the Avengers have a formal contract or agreement between or among 
themselves, so AI44 coverage or coverage through an “insured contract” are both unlikely.  
 
The original Avengers team is assembled and directed by SHIELD, and specifically the boots 
on the ground leader Nick Furry. Stark, Rogers, and Romanoff, and Barton are working for or 
closely tied to SHIELD. It seems likely that Stark Industries would have some type of formal 
contracts (it is a weapons company, after all), but nothing is explicitly referenced. Banner 
and Thor work with SHIELD, but do not seem to be employed by it. From a liability 
perspective, co-conspirator theories would support a vicarious liability claim, but that 
would likely not be sufficient by itself to support additional insured, though it might support 
a common law indemnification claims for certain actors (and coverage through that).  
 

 
44 In this context, AI means “additional insured,” not “artificial intelligence.” 



There is also a lot of evidence that Stark Industries is funding, though perhaps not owning, 
the Avengers. In Age of Ultron, the Avengers are operating out of Avengers Tower, owned by 
Stark and/or Stark Industries. And there is clearly no official leader among the Avengers, as 
much of the story line in many of the movies is the battle amongst themselves for the goals 
and means used. Thus, Stark appears more as a benefactor than a boss.  
 
Courts frequently examine functional relationships rather than labels, but ambiguity here 
would invite significant litigation. 
 
III. Creation of Ultron – Products Liability. 
 
Ultron is probably best understood as a product. Claims against Stark and Banner would no 
doubt sound in negligent design, development, and failure to warn or control, and a cost-
benefit analysis of the benefits over the downside would create some interesting expert 
testimony. The product in this case was used throughout the world, causing damages in 
Sokovia, South Africa, and the United States, among other places.  
 
One up front question: does the company have a specific product liability policy or 
completed operations coverage? A CGL may exclude either or both product liability or 
completed operations coverage.45 
 
An initial question, dependent on the policy language, will be the coverage territory.  
 
What distinguishes Ultron from a product, however, is that Ultron was never sold. Perhaps 
it was intended to be a product for the use of the Earth downstream, but Ultron essentially 
escaped the production facility and became its own risk to the Earth before being sold to a 
single customer. Would this be deemed entering the stream of commerce? And would 
Ultron, which had not been reviewed by Stark before escaping, even be considered a “final 
product.” Certainly, from Stark’s perspective, Ultron was not considered final, as he was not 
aware it had even become operational.  
 
Another initial coverage question: the “territory” of coverage. Unless the policy had a world-
wide territory of coverage, there would be several claims here that may not be covered. Stark 
industries would presumably have a broad world-wide coverage, but other potential 
insureds may have policies that did not anticipate claims in South Africa or the fictional 
Sokovia.46  
 
Another central coverage question becomes whether the resulting damage arises from an 
“occurrence,” typically defined as: 
 

 
45 See, e.g., General Ins. Co. v. Crawford, 635 S.W.2d 98 (Tenn. 1982)(retail store not covered for damages based upon a 
bodily injury claim arising out of the sale of a product, in this case, liquor).  
46 See, e.g., Commercial Union Assur. Co. PLC v. Silva, 75 S.W.3d 1 (Tex.App. 2001)(claim not covered because product sold 
to be used in Mexico, which was not included in the insured territory of the United States and Canada).  



An accident, including continuous or repeated exposure to substantially the same general 
harmful conditions. 
 
Insurers could argue that the creation of Ultron was intentional conduct and thus not 
accidental. Policyholders, however, would rely on the distinction between intentional acts 
and unintended consequences.  
 
Courts routinely hold that negligent design leading to unintended harm can constitute an 
occurrence.47 Ultron’s catastrophic behavior, while caused by intentional design, was 
neither expected nor intended by Stark—strengthening the argument for coverage, at least 
as to the product claim itself.  
 
IV. Intentional Acts Exclusion 
 
Most CGL policies exclude: 
Bodily injury or property damage expected or intended from the standpoint of the insured. 
 
This exclusion is often a dove-tail of what is an “occurrence,” as intentional conduct that 
leads to predictably certain results is often not considered an “occurrence.” Ultron’s 
conduct is undeniably intentional. The key issue, however, is whose intent, i.e., who is the 
“insured,” controls. Courts typically evaluate intent from the standpoint of the insured—not 
a third party. Thus, unless Ultron is himself an insured (a doubtful proposition), his intent is 
likely irrelevant. 
 
Stark did not intend global destruction; indeed, his objective was the opposite. This 
distinction is critical and often dispositive in coverage disputes involving unintended 
consequences of deliberate acts. To the extent any type of policy results in an evaluation of 
the “intentional acts” exclusion for the act of creating Ultron, that should not be an 
impediment to coverage.  
 
V. Artificial Intelligence as an “Insured” 
 
Ultron’s, and then later, Vision’s, legal status presents a novel issue. Insurance policies 
extend insured status to natural persons (employees, officers) and, in some cases, 
organizations. Ultron and Vision are neither. As autonomous AI beings, they would almost 
certainly fall outside the definition of an insured. 
 
This has two implications: (1) Ultron and Vision would not be entitled to a defense or 
indemnity claim, and (2) their independent actions might still trigger coverage for Stark, 
SHIELD, the Avengers, or other individuals covered as a Named Insured, under vicarious 
liability theories, assuming other requirements are met. 
 

 
47 Lamar Homes, Inc. v. Mid-Continent Cas. Co., 242 S.W.3d 1 (Tex. 2007). 



VI. Property Damage – The Destruction of Sokovia 
 
The destruction of Sokovia, which was sizeable, squarely implicates the policy definition of 
property damage: 
 
Physical injury to tangible property, including all resulting loss of use of that property. 
 
The scale of damage—total urban destruction—would trigger claims from private parties, 
governments, and international entities. The magnitude alone raises practical limitations. 
But a company like Stark, or a government agency like SHILED, would either have (1) a large 
tower of coverage, assuming any coverage would stick; or (2) a limitation on liability by law, 
e.g., sovereign immunity in the case of SHIELD.  
 
VII. Number of Occurrences 
 
A classic insurance dispute arises as well in determining whether multiple events constitute 
a single occurrence or many. Courts apply various tests, depending on the policy type and 
language. “Occurrence” based policies, like CGLs and many product liability policies, 
would be subject to either the “cause” or the “event” test. Under the cause test, the number 
of occurrences is determined by identifying the proximate, uninterrupted, and continuing 
cause of the resulting injuries or damages. If there is a single proximate cause that leads to 
multiple injuries or damages, it is treated as one occurrence. This test focuses on the 
underlying cause rather than the effects or the number of events. The cause test is widely 
adopted by the majority of jurisdictions in the United States.48 In most of these states, a 
single defect that results in many claims of the same product is treated as one occurrence. 
Under this test, it is likely that everything Ultron did would be considered a single 
“occurrence” under any applicable policy.  
 
Conversely, the event test ties the number of occurrences to the number of liability-
triggering events, regardless of the underlying cause. This approach focuses on the specific 
events that give rise to liability rather than the broader cause. Under this test, every different 
act by Ultron, and thus many different injuries, may be treated as many occurrences.49  
 
Here, insurers would might want to argue for multiple occurrences (Avengers Tower, 
Johannesburg, Sokovia), maximizing deductibles and limiting recovery if the policy 
aggregate and per occurrence liability were the same (though the size of these claims likely 
wipes out each layer of coverage in the tower). Policyholders may argue for a single 
continuous occurrence—Ultron’s overarching plan—thereby minimizing deductibles, or 
may seek multiple occurrences, if doing so would increase the available coverage. 
 

 
48 Liberty Mut. Ins. Co. v. Treesdale, Inc., 418 F.3d 330 (3d Cir. 2005). 
49 Metro Life Ins. Co. v. Aetna Cas. & Sur. Co., 255 Conn. 295 (2001). 



If the liability policy were a claims made policy, e.g., a D&O policy covering Stark or Stark 
Industries, or a professional liability policy taken out by a superhero or perhaps Dr. Cho, 
then the policy language usually turns on how many “wrongful acts” took place. Most such 
policies have policy language that provides, in its most basic form: 
 
"Interrelated Wrongful Acts" are defined as wrongful acts that are logically or causally 
connected by any common fact, circumstance, situation, event, or transaction. 
 
Multiple claims that arise from interrelated wrongful acts are treated as a single claim made 
at the time of the earliest such claim.  
 
Of course, some policies provide even more detailed language, but the common approach 
is the above or something like this: 
 
More than one Claim involving the same Wrongful Act or Interrelated Wrongful Acts shall be 
deemed to constitute a single Claim and shall be deemed to have been made at the earliest 
of the following dates: The date on which the earliest Claim involving the same Wrongful Act 
or Interrelated Wrongful Acts is first made..." 
 
If such a policy applied here, there would be a strong argument that all of the damage caused 
by Ultron himself, or the specific insured’s battles against Ultron, must be treated as a single 
claim, and subject only to the claims made policy in force when the first such claim was 
made. 50 But some courts have held this policy language to be ambiguous in certain 
circumstances, so there is no guarantee such a reading would be favorable depending on 
the state and the court.  
 
VIII. Hulk Rampage – Intentional vs. Involuntary Conduct 
 
The Johannesburg incident involving Hulk presents an interesting question on coverage. 
Hulk’s actions were induced by mind control by the Scarlet Witch, undermining any 
argument that the resulting damage was intentional, at least from the Hulk’s perspective. 
The Scarlet Witch, on the other hand, did intend what happened. So the Scarlet Witch, likely 
no coverage.  
 
The Hulk’s coverage? It will depend if the state in question treats “involuntary” intentional 
acts, or impaired conduct, as accidental, thus allowing it to be an occurrence and avoiding 
the intentional acts exclusion.51  
 
IX. Aircraft and Vehicle Exclusions 
 

 
50 Ciber, Inc. v. ACE Am. Ins. Co., 261 F.Supp.3d 1119 (D. Col. 2017). 
51 18-122 Appleman on Insurance Law & Practice, § 122.2. 



The Avengers’ reliance on advanced aircraft (e.g., the Quinjet) triggers the standard CGL 
exclusion for: 
 
Bodily injury or property damage arising out of the ownership, maintenance, use or 
entrustment… of any aircraft. 
 
Absent specialized aviation liability coverage, damage arising from aircraft operations 
would likely fall outside the CGL’s scope. But if the Avengers had entity insurance, or if 
SHIELD or Stark had such coverage, there could be potential coverage for any injuries arising 
out of the efforts to rescue while using those aircraft.  
 
X. War Exclusion 
 
Many policies exclude losses arising out of: 
 
War, including undeclared or civil war, insurrection, rebellion or revolution. 
 
Ultron’s actions resemble a global military campaign. Insurers would argue that the scale 
and nature of the conflict qualify as warlike activity. Courts, however, often construe war 
exclusions narrowly, requiring state-sponsored or sovereign involvement. Ultron’s status as 
a rogue AI complicates application of this exclusion. 
 
XI. Pollution and Catastrophic Damage 
 
Explosions, debris, and potential toxic releases could implicate the pollution exclusion, 
which typically bars coverage for the discharge of “pollutants.”  
 
But it could likewise potentially trigger pollution coverage under a specific pollution policy 
like Stark Industries would no doubt have among its package of insurance policies. Whether 
debris and byproducts of massive destruction qualify as pollutants would be heavily 
litigated. 
 
Similarly, Sokovia’s literal collapse raises questions about whether catastrophic structural 
failure falls within ordinary “property damage.” Courts generally answer yes—so long as the 
collapse results from an occurrence. 
 
Many homeowners and business owners in Sokovia, assuming that they had policies similar 
to the policies here in the United States, may also have property coverage for the damage to 
their property. Several issues could be raised: did the structure completely and suddenly 
collapse (depending on how that coverage is written); does the war exclusion apply (see 
above); and what are the covered causes of loss. This would turn on policy language, and 
likely depend on a lot of factors that can be discussed in the presentation.  
 
XII. Duty to Defend 



 
Even where indemnity is doubtful, the duty to defend is broad: 
 
We will have the right and duty to defend the insured against any ‘suit’ seeking damages… 
 
Under the “eight corners” rule applied in many jurisdictions, if the complaint alleges facts 
potentially within coverage, the insurer must defend. Given the plausible negligence 
theories against Stark and other litigation targets, there are many types of policies and 
insureds that would likely be provided a defense—at least initially. Defense costs alone, 
given global litigation, could be staggering, and diminishing limits policies would be easily 
eaten up by the defense costs.  
 
Once policies were exhausted, either by defense costs, or settlements and judgments paid, 
most states would recognize the insurer’s right to withdraw the defense.  
 
XIII. Professional Services and Cyber Liability 
 
The creation of Ultron involves specialized technical expertise, potentially triggering the 
professional services exclusion (engineering, software development, or similar professional 
services), and potentially triggering a coverage analysis under a professional liability policy, 
E&O policy, or D&O policy.  
 
Ultron also represents a cyber-physical system, and he went into the internet and hacked 
into systems all over the world. This will raise issues of cyber liability, hacking, and system 
failure—areas where traditional CGL coverage is often limited or expressly excluded. But 
with the growing market of cyber liability policies, which is not yet standardized in the way 
CGL policies are, there would be many policy language specific issues that could arise.  
 
XIV. Subrogation, Punitive Damages, and Government Claims 
 
Insurers paying claims would likely pursue subrogation against Stark and Banner for 
negligent design.  
 
The involvement of sovereign entities further complicates matters, introducing issues of 
sovereign immunity, jurisdiction, and international law. Many of the government entities, 
e.g., SHIELD, may have potential liability that is limited by law. For example, the Federal Tort 
Claims Act may limits a government entity’s liability based on the state’s law that controls.  
 
Conclusion 
 
From a coverage perspective, Avengers: Age of Ultron presents a near-perfect storm of 
insurance issues. Insurers would rely heavily on the specifics of the insuring agreement, as 
well as intentional acts, war, professional services, and aircraft exclusions. Policyholders, 
in turn, would emphasize the unintended nature of the harm from the standpoint of the 



insureds, the breadth of the duty to defend, and the characterization of Ultron’s actions as 
an accidental system failure. 
 
In the end, while pockets of coverage might exist—particularly for defense costs and 
discrete events, e.g., the Hulk incident, the scale and nature of the loss would overwhelm 
any standard primary liability policy and become the problem of the larger excess tower of 
coverage.  
 
The film illustrates a fundamental truth of insurance law: even the broadest coverage has 
limits, and catastrophic, system-wide failures will often fall beyond them. 
 
  



The Sum of All Fears: Economic Damages 
John E. Schneider (Avalon Health Economics LLC – Miami, FL) 
 
Virtually every cinematic genre has some version of asking its audiences to suspend, even if 
just for a moment, the practicalities and implications of what they are seeing on screen. 
Indeed, part of the appeal of cinema is enveloping the audience so thoroughly in the moment 
that this temporary suspension of logic occurs effortlessly. But then there’s the drive home 
from the theater, where the viewer might start questioning the implications of certain 
scenes—what kind of havoc would thousands of pounds of marshmallow cause if dumped 
over several city blocks? What kind of havoc would ensue in the event of a prolonged 
blackout? What would be the impact of the total loss of numerous high-rise office buildings 
and apartment buildings, especially with no realistic prospect of emergency assistance? In 
our line of work, contemplating these practical matters is unavoidable. 
 
How can the costs of catastrophic events be estimated? Of course, the annihilation of a $5 
billion dollar skyscraper by a giant bug can be extraordinarily costly, given the direct costs 
of replacement and the indirect costs of site mitigation and collateral damage to adjacent 
public infrastructure, like roads, and other structures. And the widespread destruction of 
structures would of course come with a human toll consisting of past and future medical 
treatment costs, work productivity losses, loss of household services, and loss of life. In 
personal injury cases, it’s not uncommon to see claims of $500,000 in incurred medical 
costs, $1.5 million in future care, and another $1.5 million in lost wages, totaling $3.5 million 
or more per claimant. And that’s for a slip and fall or a non-airbag deployment motor vehicle 
accident. And these losses can multiply quickly; for example, the destruction of one 
structure resulting in 200 claimants at $3.5 million per claimant sums to potential losses of 
$700 million in medical and wage losses, plus the $5 billion structure, for a total of $5.7 
billion...and probably much more. The cinematic spectacle of a city brought to its knees with 
widespread destruction and contamination could easily approach 100 times this, in excess 
of $500 billion (on a somber note, the destruction of the twin towers on 9/11 resulted in at 
least $50 billion in losses). 
 
There are also likely to be future abatement costs, which are calculated by extrapolating 
current costs as far out into the future as necessary to either fully abate the problem or at 
least bring the costs and harms of the externalities into an acceptable range. Future 
abatement costs can be substantial, as we have seen in some CERCLA cases. 
 
And we haven’t even talked about widespread blackouts. The longer the power outage, the 
greater likelihood of harm. This is especially true for vulnerable populations and individuals 
dependent on powered assistance devices, such as ventilators and other breathing devices. 
In addition, lack of climate control is devastating to vulnerable populations. So the next time 
you are at the movies, try not to think about these things and just enjoy yourself. 
 
 
 


